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PREFACE. 


This  volume  terminates  with  the  close  of  the  court  of  chan- 
cery, in  the  first  circuit  of  the  state  of  New  York.  By  the  con- 
stitution adopted  in  November,  1846,  the  court  of  chancery 
ceased  to  exist  from  and  after  the  first  Monday  of  July,  1847 ; 
except  that  the  chancellor  was  continued  in  office  for  a  year 
longer,  for  the  purpose  of  disposing  of  causes  ready  for  a  hear- 
ing. The  unfinished  business  of  the  court,  was  transferred  by 
the  constitution,  to  the  supreme  court  thereby  organized. 

Tice-Chancellor  Sandford  continued  to  hear  calendar  causes 
until  June  29th,  1847 ;  and  when  his  office  expired  onthe  fifth 
day  of  July  following,  he  had  decided  and  settled  the  orders 
and  decrees  in  all  the  cases  and  matters  which  had  been  argued 
befoie  him.  At  the  election  of  the  judiciary  of  the  state,  held 
imder  the  new  constitution  on  the  seventh  of  June,  1847,  the  then 
vice-chancellor  was  elected  a  justice  of  the  New  York  Superior 
Court. 

In  bringing  to  a  close  the  Chancery  Reports  of  the  state  of 
New  York,  the  author  feels  impelled  to  express  his  belief,  (with- 
out including  his  own  work  in  the  estimate,)  that  in  no  state  or 
country,  is  there  to  be  found  a  more  valuable  series  of  decisions 
in  equity,  than  that  contained  in  the  reports  of  cases  in  equity 
decided  in  this  state  from  1814  to  1847.  Every  subject  of  equity 
jurisdiction,  has,  in  that  period,  been  discussed  and  illustrated 
in  the  judgments  of  the  several  eminent  jurists  who  have  pre- 
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sided  in  the  court  of  chancery ;  and  the  whole  series  forms  an 
invaluable  contribution  to  the  great  fund  of  jurisprudence. 

Messrs.  Banks,  Gould  &,  Co.,  who  have  published  a  large  ma- 
jority of  the  reports  of  chancery  cases  in  this  state,  are  justly  en- 
titled to  the  thanks  of  the  bar  and  the  public,  not  only  for  the 
handsome  mechanical  execution  of  their  publications,  but  more 
especially  for  their  liberal  enterprise  which  induced  the  prepa- 
ration of  several  volumes,  that  otherwise  would  never  have 
seen  the  light 

New  Yorky  December  1, 1849, 
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CASES  IN  CHANCERY. 


Pitcher  and  others  v.  Carter  and  others. 

Under  a  eonTejance,  prior  to  the  revised  Htatutesi  io  trust  to  pay  the  income  to  the 
grantors  for  life,  and  after  their  decease,  to  convey  the  premises  to  their  beira ; 
the  children  of  the  grantors,  while  the  latter  survived,  and  after  tbe  statutes  took 
effect,  were  held  to  have  an  eqoitable  and  not  a  legal  interest 

The  court  of  chancery  could  authorize  a  trustee  to  dispose  of  an  infant's  equitable 
estate,  as  the  court  deemed  most  beneficial  for  his  interest. 

Aeo-ordioate  tribunal  cannot  review  the  decision  of  the  court  made  upon  an  appli- 
cation for  the  disposal  of  an  infant's  eqoitable  estate. 

But  where  tbe  order  of  the  court  in  such  a  case  is  obtained  by  misrepresentation  oa 
to  the  situation  of  the  property,  and  by  concealment  of  facts  very  material  to  'he 
exercise  of  the  judgment  of  the  court ;  the  order  cannot  be  upheld  in  favor 
of  parties  participating  in  or  chargeable  with  notice  of  such  misrepresentation 
and  concealment. 

Two  stores  which  were  vested  in  a  trustee,  to  pay  the  income  to  A.  for  life  for  her 
support  and  that  of  her  family,  and  on  her  death  to  convey  them  to  her  infant 
heirs,  were  destroyed  by  fire.  The  stores  and  lots  were  then  rented  to  responsible 
tenants,  for  six  years  ensuing,  at  (1500  a  year  each,  who  were  bound  to  pay 
the  taxes  and  assenments.  The  tenants,  though  clearly  liable,  insisted  they 
were  not  bound  to  pay  rent  thereafter.  A  and  the  trustee  as  such  and  acting  for 
tbe  infant  children  of  A.,  petitioned  the  court  of  chancery,  for  authority  to  mort- 
gage the  lots,  in  order  to  rebuild.  The  petition  set  forth  that  the  lots  were 
entirely  unproductive  and  would  yield  no  revenue  as  they  then  were,  and  were 
liable  and  likely  to  be  charged  with  taxes  and  assessments ;  whereas  by  rebuild- 
ing they  couid  be  rented  for  ^4000  to  $5000  per  year.  No  mention  was  made  of 
tbe  outstanding  leases  in  the  petition,  or  to  the  master  to  whom  it  was  referred. 
The  court  made  an  order  authorizing  A.  and  the  trustee  to  mortgage  the  lots  to 
raise  money  to  rebuild;  under  which  a  mortgage  for  ){ 14,500  was  executed  to 
the  two  tenants,  who  had  notice  of  the  misrepresentation  and  concealment  of 
facts  in  the  petition  and  proceeding  before  the  master.  Held,  that  the  order  of 
the  court  was  obtained  by  a  fraud  against  the  infants  and  was  void ;  and  that  the 
mortgage  could  not  be  enforced  against  them. 

Held  also,  that  the  assignees  of  the  mortgage  received  it  subject  to  tie  inftnta 
equities,  and  could  not  recover  upon  it 
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An  order  of  the  coart»  aathorixiog^  «  mortgage  of  mfaata  lands,  to  raise  money  to  bo 
laid  OQt  in  erecting  buildings  on  the  prenrises ;  does  not  anthorize  the  tmstee  to 
contract  for  the  erection  of  boildings  to  be  paid  for  hj  a  mortgage  on  the  pre- 
mises, execoted  to  the  contractor,  having  seyeral  yean  to  ran. 

In  a  suit,  simply  to  foreclose  sncb  a  mortgage,  the  conrt,  on  declaring  it  inralid, 
cannot  enforce  the  contractor's  claim  to  be  reimbnrMd  for  his  serrices  and 
materials. 

Infants,  apon  whose  lands  an  inTalid  mortgage,  has  been  placed  to  erect  buildings 
thereon,  do  not  ratify  the  mortgage,  by  taking  possession  of  the  lands,  on  their 
attaining  their  full  age. 

May  4, 5,  6 ;  Aug.  18, 1846. 

This  cause  was  heard  on  the  pleadings  and  proofs.  The  bill 
was  filed  to  foreclose  a  mortgage  hereinafter  described,  on  two 
stores,  and  the  lot  known  as  No.  84  Pearl  street,  in  the  city  of 
New  York.  The  heirs  of  T.  Carter  and  wife,  defended  the  suit. 
The  material  facts  appearing  on  the  pleadings  and  testimony, 
were  as  follows : — Thomas  Carter  and  Cornelia  his  wife,  the 
latter  being  seised  in  fee  of  the  premises  known  as  No.  84  Pearl 
street  and  No.  62  Water  street,  in  the  city  of  New  York,  together 
with  lot  222  Chei^ry  street,  -and  a  lot  on  Water  street  in  its  rear, 
on  the  3rd  day  of  November,  1829,  conveyed  the  same  in  fee  to 
John  Sniffen,  upon  trust,  that  he  should,  whenever  required,  join 
them  in  mortgaging  the  premises  for  such  sum  as  they  might 
think  proper ;  and  upon  the  further  trust,  that  he  would,  during 
their  lives,  receive  the  rents  and  profits,  and  after  paying  all 
expenses  of  repairs  and  rebuilding,  if  the  case  might  require 
it,  or  otherwise  improving  the  premises,  and  all  other  expenses 
of  the  trust,  pay  over  to  Thomas  Carter  during  his  life,  the  net 
proceeds  quarter  yearly,  as  the  trustee  might  receive  the  same ; 
to  be  applied  by  him  for  the  support  and  maintenance  of  the 
family  of  Carter  and  wife  so  long  as  their  joint  lives  should  con- 
tinue ;  and  upon  the  death  of  either  of  them,  to  pay  over  in  like 
manner,  the  net  proceeds  for  the  same  purpose,  to  the  survivor ; 
and  upon  the  decease  of  both,  to  convey  the  premises  to  the 
heirs  of  Carter  and  wife,  to  whom  the  same  would,  in  due 
course  of  law,  have  descended. 

On  the  same  third  of  November,  1829,  Sniffen,  the  trustee, 
joined jDarter  and  wife,  in  executing  a  mortgage  to  James  Roose- 
yelt  for  $6600,  on  lot  84  Pearl  street,  on  which  there  were  two 


NEW  YORK— AUGUST,  1S46. 


Pkeber  v.  Cuter. 


brick  stores ;  which  mortgage  was  dul7  assigned  on  the  23rd  of 
December,  1842,  to  John  Howland.  The  latter  was  a  party  to 
this  suit,  and  his  lien  was  admitted. 

Thomas  Carter  died  in  September,  1832,  leaving  three  infant 
children,  Wellington  A.,  Thomas  J.,  and  Ck>rnelia  M.  In  July 
1834,  his  widow,  married  Antoine  Artois,  who,  before  that  event, 
ratified  the  deed  of  trust  to  Sniffen,  and  agreed  that  Mrs.  Carter 
siiould  continue  to  receive  the  net  rents,  and  dispose  of  them  in 
the  same  manner  as  if  she  were  sole. 

On  the  12th  of  January,  1835,  on  the  petition  of  Artois  and 
wife,  Augustus  W.  Clason,  the  brother  of  the  latter,  was  ap- 
pointed trustee,  by  an  order  of  this  court,  in  the  place  of  Snif- 
fen, upon  his  executing  a  bond  under  the  direction  of  a  master ; 
which  bond  was  executed  accordingly,  and  Sniffen  conveyed 
the  premises  to  Clason,  in  trust,  pursuant  to  the  order. 

On  the  18th  of  February,  1835,  on  the  petition  of  Artois  and 
wife  and  A.  W.  Clason,  the  latter  acting  as  trustee,  and  as  the 
next  friend  of  the  infant  children  of  Carter,  and  on  the  report  of 
a  master,  the  yice-Chancellor  made  an  order  authorizing  Clason 
to  take  down  the  old  buildings  on  the  lot  62  Water  street,  and 
to  erect  a  large  and  valuable  store  thereon,  and  for  that  purpose 
to  raise  $6500  by  a  mortgage  on  the  lot,  in  which  Artois  and 
wife  were  to  join,  and  which  was  to  be  a  lien  on  all  the  rights 
and  interests  of  the  infants,  as  well  as  of  those  parties  and  the 
trustee.  The  order  also  provided  that  the  trustee  should  apply 
$1000  of  the  rents  every  year  to  the  reduction  of  the  principal 
and  interest  of  the  mortgage  debt  thereby  created.  The  $6500 
was  borrowed  by  Clason  from  The  Firemens  Insurance  Com- 
pany, and  the  mortgage  directed  by  the  order,  was  executed  to 
that  Company.  The  trustee  in  the  summer  of  1835,  erected  a 
new  store  on  52  Water  street,  which  cost  about  $7600.  In  the 
Great  Fire  of  December  16  and  17,  1835,  the  store  52  Water 
street  and  the  two  stores  84  Pearl  street,  were  entirely  destroyed. 
At  that  time,  they  were  all  insured  in  the  Firemens  Insurance 
Company,  the  Pearl  street  stores  for  $7000  and  the  Water  street 
store  for  $5000 ;  but  the  Company  was  rendered  bankrupt  by 
the  fire,  and  it  was  for  several  months  entirely  uncertain  what 
part  of  the  loss  it  would  probably  be  able  to  pay. 
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One  of  the  stores  constituting  lot  84  Pearl  street,  was  then 
occupied  by  Henry  I.  Seaman,  under  a  lease  to  him  and  John 
Yan  Wyck,  executed  January  18,  1832,  by  Carter  and  his  wife, 
for  a  term  of  ten  years  from  May  1st,  1832,  at  the  annual  rent  of 
1^1500,  after  the  1st  of  January,  1833.  The  lease  contained  a 
covenant  on  the  part  of  the  lessees,  to  pay  all  taxes  and  assess* 
ments,  and  to  make  all  necessary  and  proper  repairs  for  main- 
taining and  upholding  the  premises  during  the  term,  at  their 
own  costs  and  charges,  and  to  yield  up  the  same  at  the  end  of 
the  term,  in  as  good  state  as  reasonable  use  and  wear  thereof 
would  permit,  damages  by  the  elements  excepted.  This  lease 
was  recorded  on  the  20th  January,  1832. 

The  other  store  on  lot  84  Pearl  street,  at  the  time  of  the  great 
fire,  was  occupied  by  James  M.  Goold,  under  a  precisely  similar 
lease  for  ten  years  from  the  first  day  of  January,  1832,  at  the 
annual  rent  of  $1500  after  January  1,  1833,  executed  by  Carter 
and  wife  to  Goold  and  Abraham  S.  Mesier.  This  lease  was 
acknowledged  on  the  day  of  its  date,  but  was  not  recorded. 

The  rents  under  these  leases,  were  collected  by  Clason,  as 
trustee,  until  the  great  fire;  after  which  the  lessees  refused 
to  pay,  and  denied  their  liability  to  pay  rent  thereafter.  1'he 
lessees  were  at  that  time  in  good  standing  and  abundantly  able 
to  pay  the  rent  reserved. 

On  the  12th  day  of  January  1836,  Clason  as  trustee,  and  in 
behalf  of  the  three  infants  as  their  next  friend,  united  with  Mrs. 
Artois  in  a  petition  to  the  Yice-Chancellor,  which  set  forth  all 
the  foregoing  facts,  except  those  in  reference  to  the  leases,  and 
the  occupation  of  the  premises  and  the  payment  of  the  rent 
under  the  same.  No  mention  of  the  leases  was  made,  but  the 
petition  stated  that  by  the  destruction  of  the  buildings  by  fire, 
Mrs.  Artois  was  utterly  deprived  of  any  revenue  from  the  pre- 
mises for  the  support  of  herself  and  her  family,  and  that  the 
premises  were  then  utterly  unproductive ;  and  unless  some  dis* 
position  were  made  of  them  to  make  them  produce  an  income, 
they  would  be  liable  to  be  sold  for  taxes  and  assessments ;  and 
that  such  disposition  of  the  premises  was  necessary  and  proper 
for  the  support  and  maintenance  of  Mrs.  Artois  and  her  infant 
children  and  the  education  of  the  latter.    The  petitioners  also 
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set  forth  that  the  interests  of  all  the  parties  interested  in  the 
premises  in  Pearl  and  Water  streets,  would  be  substantially  pro- 
moted  by  raising  on  mortgage  of  the  same,  a  sum  sufficient  to 
cancel  the  liens  thereon,  and  to  rebuild  the  same  with  three 
stores ;  which  stores  they  believed  would  rent  for  $7000,  an^ 
Bually.  That  $30,000  would  be  requisite  to  pay  off  those  liens 
and  erect  the  stores,  and  the  petition  proposed  that  $1500  per 
annum  should  be  applied  to  the  extinguishment  of  the  mortgage 
to  be  given,  and  that  the  moneys  which  should  be  recovered  on 
the  insurance  of  the  burnt  stores,  should  be  applied  in  the  same 
manner.  The  petition  thereupon  prayed  for  an  order  permilting 
them  to  mortgage  the  premises  accordingly,  and  that  a  guardian 
should  be  appointed  for  the  infants,  to  join  in  the  execution  of 
the  mortgage. 

On  this  petition  an  order  was  made,  referring  it  to  a  master, 
to  ascertain  the  facts  and  report  thereon,  with  his  opinion  as  to 
the  execution  of  such  mortgs^  and  its  proper  terms  and  limita- 
tions. The  master,  on  the  2^  of  April,  1836,  reported  upon  the 
petition.  He  stated  that  the  material  allegations  contained  in 
it  were  true,  and  he  founded  his  opinion  upon  the  assumption 
that  the  premises  were  wholly  unproductive,  and  in  their  then 
condition  would  yield  no  revenue,  and  were  moreover  threatened 
with  assessments,  for  opening  and  regulating  streets  in  their 
vicinity.  It  does  not  appear  that  the  master  had  any  informa- 
tion of  the  existence  of  the  leases  held  by  Seaman  and  Goold. 
He  set  forth  a  description  of  the  three  stores  which  should  be 
erected  on  the  lots,  and  estimated  the  cost  of  completing  the 
same  at  $26,000.  That  there  was  due  to  Mr.  Roosevelt  on  his 
mortgage  $6620  25,  and  on  the  mortgage  to  the  Insurance  Com- 
pany $6738  37 ;  and  the  sum  which  would  be  recovered  from 
the  latter  on  the  policies,  was  still  indefinite.  The  master,  there- 
fore, recommended  that  $40,600  be  raised  on  mortgage  or  mort- 
gages of  the  premises  to  build  the  three  stores  and  pay  off  those 
liens,  and  also  to  pay  off  $1085  89  due  to  the  trustee  for  his 
advances.  He  reported  that  the  income  from  the  three  stores, 
when  finished,  would  be  $7000  a  year;  and  that  besides  paying 
the  interest,  $680  of  the  net  income  should  be  applied  yearly  to 
the  principal  of  the  mortgages ;  that  being  as  much  as  the  estate 


CASES  IN  CHANCERY. 


Pitcher  v.  Carter. 


could  pay,  after  giving  to  Mrs.  Artois  the  same  income  that  she 
received  before  the  great  fire.  Mrs.  Artois  and  her  husband  con- 
sented before  the  master  to  such  appropriation  ;  and  he  reported 
to  the  court,  that  the  interest  of  the  infants  would  be  promoted 
by  the  proposed  erections  and  mortgaging  the  premises. 

Upon  the  coming  in  of  this  report,  the  Vice-Chancelior,  on  the 
23rd  of  May,  1836,  made  an  order  that  the  petitioner  Clason, 
and  the  infants,  should  have  leave  to  raise  money  upon  the 
premises,  62  Water  street  and  84  Pearl  street,  by  mortgage  or 
mortgages,  as  might  be  deemed  most  beneficial  for  the  estate, 
not  exceeding  in  the  whole  $40,500 ;  and  that  the  trustee  should 
pay  the  principal  of  the  same,  out  of  the  rents,  $680  yearly,  or 
should  each  year  place  that  amount  in  the  New  York  Life 
Insurance  and  Trust  Company  to  accumulate  for  that  purpose. 
The  order  directed  the  mortgage  or  mortgages  to  be  executed  by 
Artois  and  wife,  by  Clason  as  trustee,  and  also  by  Clason  on 
behalf  of  the  infants,  and  that  th^ame  should  bind  and  be  an 
incumbrance  upon  the  several  estffes  which  those  parties  had  in 
and  to  the  premises ;  that  the  sum  of  money  so  to  be  raised 
should  be  received  by  Clason,  on  his  giving  a  bond  for  the  faith- 
ful performance  of  his  trust  in  respect  of  the  same,  to  be  settled 
and  approved  by  a  master ;  that  the  money  so  to  be  raised 
should  be  expended  by  Clason  in  the  erection  of  the  proposed 
buildings  and  for  the  expenses  attending  such  erection,  and  to 
the  cancelling  of  the  existing  claims  against  the  premises  ;  and 
that  the  surplus,  if  any,  should  be  paid  on  the  mortgage  or  mort- 
gages so  to  be  given.  The  order  further  directed  the  mortgage  or 
mortgages  to  be  executed  under  the  direction  of  a  master,  and 
subject  to  his  approval. 

On  the  26th  day  of  January,  1837,  an  agreement  was  execu- 
ted between  Clason,  describing  himself  as  trustee,  &c.,  of  Mrs. 
Artois  of  the  first  part,  James  M.  Goold  of  the  second  part,  and 
Henry  I.  Seaman  of  the  third  part.  It  recited  Carter  and  wife's 
lease  to  Seaman  &  Van  Wyck,  and  their  lease  to  Goold  and 
Mesier ;  the  destruction  of  the  premises  84  Pearl  street,  by  fire 
during  the  continuance  of  those  leases ;  that  the  title  to  the  pre-* 
mises  was  vested  in  Clason  as  the  trustee  of  Mrs.  Artois,  the 
interest  in  the  first  lease  was  vested  in  Seaman,  and  that  in  the 
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second  lease  id  Goold ;  and  that  the  parties  had  come  to  the 
conclusion  of  rebuilding  the  premises  to  the  end,  that  the  several 
lessees  might  occupy  the  same  advantageously,  to  the  close  of 
their  respective  terms.  The  agreement  then  provided,  that 
Seaman  and  Gooid  should  rebuild  the  premises  in  the  style  and 
manner  therein  expressed,  for  $14,500,  and  would  furnish  all 
needful  funds  for  that  purpose : — ^That  Clason  should  imme- 
diately after  the  execution  of  the  agreement,  execute  and  deliver 
to  Seaman  and  Goold  a  mortgage  on  the  building  and  premises, 
pursuant  to  the  terms  of  the  Vice-Chancellor's  order,  for 
$14,500,  payable  May  1,  1842, with  interest  semi-annually;  the 
mortgage  to  remain  in  escrow,  till  Seaman  and  Goold  should 
have  expended  the  amount  in  rebuilding.  That  the  leases 
should  stand  ratified  and  confirmed  between  the  parties  to  the 
agreement,  and  in  addition  to  the  rent  therein  reserved.  Seaman 
and  Goold  were  each  quarter  to  pay  the  interest  on  the  mortgage 
of  $14,500  during  the  unexpired  terms ;  such  rent  and  addition 
to  commence  May  1, 1837  ;  and  Seaman  and  Goold  were  re- 
spectively to  pay  their  arrearages  of  rent  up  to  November  1, 
1836 ;  but  they  were  not  to  pay  any  rent  between  those  dates,  ex- 
cept the  interest  of  the  mortgage.  And  Seaman  and  Goold  cove- 
nanted with  Clason,  to  indemnify  him  against  Mrs.  Artois  in 
respect  of  the  rent  so  remitted.  And  that  Clason  as  trustee 
should  keep  the  building  to  be  erected,  fully  insured ;  and  in 
case  of  its  being  injured  by  fire,  the  insurance  money  should  be 
applied  to  repairing  or  rebuilding  the  same  for  the  use  of  Sea- 
man and  Goold. 

A  mortgage  was  executed  pursuant  to  this  agreement,  dated 
January  14,  and  acknowledged  January  27,  1837,  but  not  re- 
corded till  January  16, 1838,  by  which  Artois  and  wife,  Clason 
as  trustee  of  Mrs.  Artois,  and  Clason  as  the  next  friend  of  the 
infants,  conveyed  the  premises  84  Pearl  street,  to  Seaman  and 
.Goold,  to  secure  the  re-payment  of  the  $14,500  with  interest 
semi-annually.  The  order  of  May  23,  1836,  was  set  out  at 
large  in  the  mortgage,  and  the  latter  recited  that  Seaman  and 
Goold  had  loaned  and  advanced  to  the  parties  of  the  first  part, 
pursuant  to  the  order,  the  sum  of  $14,500  for  the  rebuilding  of 
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the  store  on  the  premises  mortgaged.  The  master,  under  date 
of  July  20,  1837,  indorsed  his  approval  on  the  mortgage. 

After  the  execution  of  the  mortgage,  Seaman  and  Goold,  who 
had  previously  negotiated  terms  with  the  builders,  entered  into 
a  contract  with  Otis  Pollard  for  the  carpenter  work  and  materials 
of  the  store,  and  with  the  complainant,  Stacey  Pitcher  for  the 
mason  work  and  materials.  They  were  to  pay  Pollard  $6000 
and  Pitcher  $6200,  one  third  to  each  in  cash,  and  the  balance 
by  assigning  to  each  an  interest  in  the  mortgage,  equal  to  the 
respective  amounts.  Seaman  and  Goold  also  paid  $1000  for 
finishing  off  the  lofts  of  the  store  into  lodging  apartments,  to 
connect  with  the  Pearl  Street  House;  and  somewhat  less  than 
that  amount  for  fitting  up  the  stores  for  use. 

The  stores  were  built  and  completed  during  the  year  1837, 
and  were  occupied  under  the  old  leases,  from  thence  to  the  ex- 
piration of  the  terms  therein  limited.  It  appeared  that  there 
was  some  difficulty  in  finding  builders  who  would  receive  such 
a  mortgage  in  payment,  and  estimates  on  the  basis  of  a  cash 
payment  were  made  at  a  little  lower  price  than  those  of  Pitcher 
and  Pollard. 

Mr.  Clason,  with  Pitcher  and  Pollard,  and  one  other  person, 
as  his  sureties,  executed  a  bond  to  the  three  infants,  in  the  pe- 
nalty of  $29,000,  conditioned  that  he  would  faithfully  pay  over 
and  account  for  the  $14,500  raised  by  him  on  mortgage,  pursu- 
ant to  the  order  of  May  23,  1846,  and  would  expend  the  money 
in  the  erection  of  buildings  on  lot  84  Pearl-street,  and  would 
apply  any  overplus  in  discharge  of  the  mortgage.  This  bond 
was  dated  July  1,  1837,  and  was  approved  July  19, 1837,  by  the 
<^       same  master  who  approved  the  mortgage. 

On  the  28th  of  May,  1838,  Seaman  and  Goold  executed  an 
instrument  to  Pitcher,  stating  that  $4,133  34,  of  the  mortgage  of 
$14,500,  was  loaned  by  him,  and  that  they  held  it  as  security 
for  that  amount,  for  his  benefit,  and  also  stating  that  interest  on 
that  amount  was  paid  to  Pitcher,  to  May  1,  1838. 

On  the  same  day  they  executed  a  similar  instrument  to  Pol- 
lard, declaring  that  he  had  advanced  $4,000  of  the  mortgage, 
on  which  interest  had  been  paid  to  May  1,  1838. 

Pollard,  on  the  6th  of  June,  1838,  assigned  his  interest  in  the 
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mortgage  to  William  Scott.  Seaman  assigned  his  interest  in  the 
mortgage,  to  L.  D.  Coman,  on  the  24th  of  March,  1840 ;  and  the 
latter,  on  the  1st  of  April,  1840,  assigned  the  same  to  N.  G.  Kort- 
right,  administrator  of  Robert  Seaman.  On  the  13th  of  Decem- 
ber, 1839,  Goold  assigned  his  interest  in  the  mortgage  to  John 
Wilson,  in  trust  for  his  creditors. 

Mrs.  Artois  died  before  August,  1840,  leaving  the  before- 
named  children  of  Thomas  Carter,  her  only  heirs.  Of  those  chil- 
dren, Wellington  became  of  full  age,  in  December,  1838— Tho- 
mas, in  April,  1841,  and  Cornelia,  in  March,  1844. 

On  the  31st  of  August,  1 840,  Clason,  the  trustee,  conveyed 
the  premises  in  fee  to  the  three  children  of  Thomas  Carter. 

Cornelia  married  Jose  C.  C.  Lomelino,  in  1842,  and  Lomelino 
and  wife  soon  after  conveyed  their  interest  in  the  premises  to 
Wellington  A.  Carter,  in  trust,  for  the  separate  use  of  the  wife 
and  her  children. 

The  mortgage  to  Roosevelt  was  not  paid  off  under  the  order 
of  May  23,  1836.  The  transactions  relating  to  62  Water-street, 
after  that  date,  were  not  involved  in  this  suit. 

The  bill  was  filed  on  the  2d  of  November,  1843,  by  Pitcher, 
Scott,  Kortright  and  Wilson,  against  the  three  children  of  T. 
Carter,  and  Lomelino,  and  against  J.  Howlaud,  setting  forth  the 
execution  of  the  trust  deed  by  Carter  and  wife — the  order  for 
the  mortgage  and  its  execution  under  the  same,  and  the  several 
transfers  of  the  same,  vesting  it  in  the  respective  complainants. 
The  bill  claimed  that  there  was  due  on  the  mortgage,  $11,316 
67,  with  interest  from  May  1st,  1 842. 

The  two  Carter's,  and  Lomelino  and  wife,  put  in  an  answer, 
alleging  that  the  order  of  May  23,  1836,  was  void,  because  of 
misrepresentation ;  and  the  suppression  and  concealment  of  ma- 
terial facts,  in  obtaining  it.  That  there  was  no  loan,  or  advance 
made  on  the  mortgage,  or  money  raised  upon  it,  but  it  was  made 
on  an  agreement  that  it  should  be  taken  in  payment  for  rebuild- 
ing the  stores,  and  it  was  made  for  the  benefit  of  Seaman  and 
Goold,  and  was  void  as  to  the  infants.  That  the  Court  had  no 
authority  to  grant  an  order  for  mortgaging  their  estate,  under  the 
circumstances.    And  they  alleged  that  the  premises  would  be 
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valueless,  if  the  mortgage,  held  by  the  complainants  weie  ad- 
judged to  be  valid. 

H.  Nicoll  and  J.  Anthony  for  the  complainants,  made  the  fol- 
lowing points : — 

I.  The  trusts  created  in  the  conveyance,  made  by  Thomas 
Carter  and  wife,  to  John  Sniffen,  were  valid,  cLctive  trusts  ;  and 
by  such  conveyance,  the  whole  legal  estate  to  the  premises  in 
question  was  vested  in  Sniffen,  and  in  his  successor,  Augustus 
W.  Glason,  and  such  legal  estate  was  in  no  respect  changed  by 
any  provision  of  the  revised  statutes.  (1  R.  S.  722,  2d  ed.,  § 
47,  J  48 ;  Cushing  v.  Henrys  4  Paige,  352 ;  Matter  of  De  Kay, 
4  Paige,  403.) 

II.  The  mortgage  in  question  having  been  made  by  order  of 
this  court,  and  having  been  executed  by  Clason  ;  and  the  defen- 
dants, who  were  infants  at  the  time,  not  being  ''  seized!^  of  the 
real  estate  in  question,  the  validity  of  the  mortgage  is  not  to  be 
determined  with  reference  to  the  statute  regulating  the  sale  of 
infants  estates.    (2  R.  S.  120,  2d  ed. ;  2  Hoff.  Ch.  Prac.  210.) 

III.  The  Court  of  Chancery  has  the  clear  and  well  establish- 
ed jurisdiction,  as  the  general  guardian  and  protector  of  the 
rights  of  infants,  to  authorize  such  disposition  of  their  equitable 
estate^  as  may  be  deemed  most  beneficial  to  them.     {Cochran  v. 
Van  Surlay,  20  Wend.  375  ;  Inwood  v.  Twyne,  1  Ambl.  416  ; 

Ex  parte  Phillips,  19  Vesey,  122,  123  ;  2  Story's  Eq.  581,  585  ; 
Mills  V.  Dennis,  3  John.  Ch.  R,  368 ;  Wood  v.  Wood,  5  Paige, 
596,  600 ;  M'Pherson  on  Infatnts,  255,  et  seq.) 

IV.  The  provision  of  the  revised  statutes,  (1  R.  S.  724,  2d 
ed.,)  declaring  the  acts  of  a  trustee,  when  done  in  contravention 
of  the  trust,  to  be  void ;  are  inapplicable  to  the  case  under  con- 
sideration : 

Because,  1st.  That  provision,  by  its  terms,  plainly  relates 
only  to  such  trusts  as  were  to  be  created  after  the  1st  January, 
1830.  (See  Reviser's  notes,  3  R.  S.  686,  2d.  ed. ;  and  6  Paige, 
696,  above  cited.) 

2d.  Statutes  are  not  to  be  construed  so  as  to  act  upon  exist- 
ing rights  and  liabilities,  unless  the  intention  so  to  act,  is  ex- 
pressly declared.    {Sayre  v.  Wisner,  8  Wend.,  661 ;  Butler  v. 
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Palmer,  1  Hill,  324 ;  Johiison  v.  Burrell,  2  Hill,  239 ;  1  R.  S. 
741,  2d  ed.,  §  11.) 

3d.  The  provision  is  not  to  be  construed  as  a  limitation  upon 
the  acknowledged  power  of  this  court  to  deal  with  an  infant's 
equitable  estate. 

V.  By  tha  terms  of  the  trusts,  the  trustee  is  required  to  re- 
build the  premises  out  of  the  rents  and  profits,  and  to  pay  over 
the  net  proceeds  for  the  support  and  maintenance  of  the  family 
of  Carter.  The  mortgage  in  question  was,  therefore,  not  in  con- 
traveniion  of  the  trust : 

Because,  1st.  The  premises  having  been  destroyed  by  fire 
were  rendered  unproductive  and  useless,  unless  the  same  could 
be  rebuilt ;  the  whole  object  of  the  settler  would  have  failed, 
and  his  general  intent,  the  providing  a  support  for  his  family, 
have  been  defeated. 

2d.  The  general  intent^  is  always  to  be  regarded  and  obser- 
ved, even  at  the  expense  of  defeating  a  particular  intent.  (Doe 
V.  Applin^  4  T.  R.  82 ;  Jackson  v.  Veeder,  11  John.  170 ;  Scher- 
merkom  v.  Schermerhom^  6  John.  Ch.  R.  70 ;  Wilson  v.  TYoup, 
7  ibid,  25  ;  S.  C.  2  Cow.  195,  and  cases  cited ;  Wilson  v.  Hal- 
liday^  1  Russ.  and  Myl.  590 ;  Kingsland  v.  Belts,  1  Edw.  596 ; 
Long  V.  Long,  5  Vesey,  445 ;  Kenworthy  v.  Bate,  6  ibid.  793 ; 

1  Sugden  on  Powers,  547.) 

.  3d.  The  general  intent  of  the  testator,  requiring  a  rebuilding 
of  the  premises  to  make  them  productive,  and  such  rebuilding 
being  directed  to  be  made  out  of  the  rents  and  profits,  and  it 
being  impossible  that  the  same  should  be  done  out  of  their  an- 
nual perception  ;  this  court  had  jurisdiction  to  raise  the  necessa- 
ry sum  by  a  mortgage  upon  the  premises.  {AUan  v.  Backhouse^ 

2  Tes.  &  Beames,  66,  and  cases  cited  ;  Baines  v.  Dixon,  1  Yes. 
Sen.  42 ;  1  R.  &  M.  590 ;  6  John.  Ch.  R.  70 ;  1  Edw.  596.) 

TI.  The  mortgage  in  question,  having  been  executed  in  con- 
formity with,  and  by  virtue  of  an  order  of  this  court,  the  defen- 
dants cannot  in  this  suit,  impeach  the  order  as  being  fraudulently 
and  improvidently  obtained.  {Bennett  v.  Hamill,  2  Sch.  &, 
Lef.  566,  577 ;  Grignon^s  Lessees  v.  Astor,  2  Howard  U.  S. 
319 ;  Cochran  v.  Van  Surlay,  15  Wend.,  447 ;  Story's  Eq.  PI 
340 ;  EUiott  v.  PeU,  1  Paige,  263.) 
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YU.  No  facts  having  been  misrepresented  in  the  petition  for 
leave  to  mortgage,  or  in  the  report  of  the  master  made  thereup- 
on, and  it  appearing  that  it  would  be  for  the  benefit  of  the  in- 
fants that  the  mortgage  should  be  made ;  the  order  authorizing 
such  mortgage,  cannot  be  impeached  on  the  ground  either  of 
fraud  or  improvidence. 

1st  The  leases  of  the  premises,  made  after  the  execution  of 
the  trust  deed,  and  not  by  the  trustee,  but  by  two  of  the  cestui 
que  trust,  gave  no  title  whatever  to  the  lessees,  and  were  ineffec- 
tual and  void.  (Blake  v.  Foster,  8  T.  R.  487 ;  Webb  r.  Rus- 
set, 3  T.  R.  392 ;  Piatt  on  Gov.  462 ;  Eussell  v.  Cook^  3  Hill, 
604.) 

2d.  Even  if  the  leases  were  valid  in  their  inception,  it  is  evi- 
dent from  their  contents,  that  they  carried  no  interest  in  the 
land,  but  simply  an  interest  in  the  building  ;  and  the  building 
having  been  totally  destroyed  by  fire,  the  leases  by  such  fire 
were  wholly  put  an  end  to.  (Kerr  r.  Merchanfs  Exchange  Co. 
3  Ed  w.  316,  and  cases  cited ;  Winion  v.  Cornish,  6  Ohio  R.  303.) 

YIIL  The  mode  in  which  the  mortgage  moneys  were  advan- 
ced, to  wit,  by  rebuilding  the  stores  upon  the  mortgaged  premi- 
ses, and  paying  therefor  by  interests  in  the  mortgage  itself;  was 
not  a  substantial,  or  other  violation  of  the  order  of  this  court, 
directing  the  execution  of  the  mortgage ;  because  it  sufficiently 
appears  in  proof^  that  the  builders,  in  taking  such  interests  as 
their  pay,  demanded  and  received  no  more  than  they  would 
have  done,  had  tlie  payments  been  made  in  cash. 

IX.  The  complainants  are  entitled  to  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  premises ;  or  if  the  mortgage  be  not 
valid,  to  a  lien  for  the  money,  labor  and  materials  expended  for 
the  defendant's  benefit.  (2  Eq.  Gas.  Abr.  488 ;  ERUyer  v.  Ben- 
nett, 3  Edw.  Gh,  R.  222.) 

E.  Sandford  and  C  OConor,  for  the  defendants,  argued 
the  following  points : 

I.  The  Gourt  of  Ghancery  had  no  jurisdiction,  independently 
of  the  statute,  to  order  a  sale  of,  or  to  sell  the  real  estate  of  infants, 
on  the  ground  that  such  sale  would  be  beneficial  to  their  in- 
terests.   {Calvert  v.  Godfrey,  6  Beavan,  97  ;  Peto  v.  Gardner^ 
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7  Lend.  Jur.  Rep.  969 ;  2  YouDge  &  Coll.  Ch.  C.  312 ;  Garm- 
^tone  V.  Gaunt,  9  Lond.  Jur.  R.  78 ;  Day  v.  Day,  ibid.  786.) 

II.  The  petition  to  the  Court  of  Chancery  for  leave  to  mort- 
gage the  premises  in  question,  and  the  order  of  reference  there- 
upon and  the  report  of  Master  De  Peyster,  and  the  order  of  the 
court  dated  May  23, 1836,  confirming  the  report  of  the  master 
and  authorizing  the  execution  of  mortgages  on  behalf  of  the  in- 
fants, and  the  mortgage  executed  in  pursuance  thereof,  were  all 
grounded  upon  the  provisions  of  the  statute  authorizing  the 
Court  of  Chancery  to  direct  a  sale  or  disposition  of  real  estate 
belonging  to  infants.  No  case  existed  under  that  statute  at  the 
time  of  such  application  and  proceedings,  authorizing  this  court 
to  make  any  disposition  of  the  interest  of  the  present  defendants 
in  the  property  in  question.  The  court  acquired  no  jurisdiction 
by  those  proceedings,  and  the  mortgage  in  question  is  void.  (2 
R.  S.  121,  2d  ed.  }§  176, 181 ;  and  see  Sharp  v.  Spear,  4  Hill| 
76 ;  Mason  v.  WaUe,  4  Scammon,  127.) 

IIL  The  case  made  by  the  petition  not  having  given  the  court 
jurisdiction  in  the  matter ;  the  mortgage  in  question  cannot  be 
supported,  by  showing  that  the  court  upon  a  proper  application 
founded  upon  its  inherent  powers,  might  have  directed  a  similar 
act  to  have  been  done,  which  would  have  been  binding  upon  the 
infants.  This  would  permit  a  party  to  enforce  a  void  judgment 
upon  proof  that  he  had  a  ffood  demand,  which  if  he  had  properly 
presented  it  might  have  Veen  the  foundation  of  a  good  judg- 
ment. 

lY.  The  statute  has  not  authorized  the  court,  nor  did  the 
court  in  this  case  possess  any  authority,  to  order  the  execution 
of  the  mortgage  in  question ;  because  the  disposition  of  the  pro- 
perty thereby  made,  so  far  as  the  interests  of  the  present  defend- 
ants were  concerned,  was  against  the  provisions  of  the  convey- 
ance by  which  such  estate  was  granted  to  them.  It  was  a  direct 
application  to  the  court  to  unsettle  property  which  had  been 
already  settled,  and  the  legislative  authority  alone  is  competent 
to  make  such  an  enactment.  {Stone  v.  TTieed,  2  Bro.  C.  C.  243 ; 
Playters  v  Abbott,  2  M.  &  K.  97 ;  Earl  of  Shaftesbury  v.  Duke 
of  Marlborough,  2  id.  Ill ;  Ivy  v.  Gilbert,  2  P.Will.  13;  But- 
ler V.  Duncomb,  I  ib.  448 ;  Evelyn  v.  Evelyn^  2  ibid  659 ;  Mills 
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y.  BankSf  3  ibid.  1 ;  Okeden  v.  Okeden,  1  Atk.  650 ;  Green  v. 
Belcher,  1  ibid.  505 ;  2  Story's  Eq.  S 1064,  1064  a. ;  20  Wend. 
376.) 

y.  By  the  tenns  of  the  trust  deed  executed  by  Carter  and  wife 
to  Sniffen,  the  trust  estate  was  to  cease  upon  the  decease  of  the 
grantors.  Thereupon  the  estate  of  the  trustee  ceased.  (1 R.  S. 
724,  §  67 ;  Matter  of  De  Kay,  4  Paige,  403.) 

YL  The  proceedings  in  the  Court  of  Chancery,  to  obtain  the 
order  directing  the  execution  of  the  mortgage  in  question,  were 
fraudulent  as  against  the  present  defendants  and  operated  as  an 
imposition  upon  the  court  The  order  and  proceedings  of  the 
court,  are  the  only  authority  given  to  the  guardian  to  convey  the 
estate  of  the  infants.  Proof  of  the  mortgage,  as  against  them,  is 
not  made  out,  without  proof  of  those  proceedings ;  and  those  pro- 
ceedings are,  therefore,  directly  in  issue  in  this  suit.  Their 
validity  may  be  as  well  contested  and  decided,  by  way  of  de- 
fence to  the  instrument  founded  upon  them,  as  by  way  of  com- 
plaint to  set  that  instrument  aside.  They  are  in  no  sense,  col- 
laterally in  issue.  They  form  the  foundation  of  the  case  made  by 
the  bill,  and  if  those  proceedings  are  successfully  impeached,  the 
bill  must  fail.  The  complainants  were  privies  to  the  fraud  and 
imposition  practised  by  the  lesses  and  tenants  for  life,  upon  the 
remaindermen,  and  had  notice  of  the  rights  of  the  defendants. 
The  mortgagees  are  estopped  from  denying  the  validity  of  the 
leases.  {Gcdatian  v.  Cunningham,  S  Cowen,  361,370,372; 
Lawrence  v.  Taylor,  5  Hill,  107,  112;  Davi$  v.  Shields^  24 
Wend.  325  ;  2  R.  S.  135,  §7,  8.) 

yil.  Had  the  whole  case  been  presented  to  the  court,  upon 
the  application  for  leave  to  mortgage ;  it  is  obvious,  that  the 
court,  if  it  acted  at  all  for  the  relief  of  Mr.  and  Mrs.  Artois,  and 
the  lessees.  Seaman  and  Goold,  would  have  directed  the  expense 
of  rebuilding  to  be  borne  by  the  parties  respectively  in  propor- 
tion to  the  benefit  they  would  derive  from  the  rebuilding.  If 
the  proceedings  be  not  entirely  void  as  against  the  defendants, 
by  reason  of  the  misrepresentation  and  concealment  practiced 
upon  the  court,  it  is  submitted  that  they  do  not  authorize  the 
court  under  the  mortgage  so  executed,  to  charge  the  estate  of 
these  parties,  beyond  the  proportion  of  the  bunhen,  they  would 
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in  eqnity  have  borne,  bad  tbeir  rigbts  been  brougbt  to  the  atten* 
tion  of  the  court.  There  are  no  equities  in  the  case  greater  or 
prior  to  those  of  the  defendants,  conflicting  with  this  view.  The 
mortgagees  are  estopped  from  denying  the  validity  of  the  leases ; 
and  the  defendants,  as  heirs  of  Thomas  Garter,  have  a  right  to 
avail  tbemselves  of  that  estoppel. 

Till.  The  alleged  mortgage  was  not  executed  in  such  a  man- 
ner as  lo  affect  any  estate  legal  or  equitable  of  the  infants :-— 1. 
An  authority  should  be  executed  in  the  name,  and  profess  on  its 
face  to  be  the  act  and  deed,  of  the  principal : — 2.  A  grant  of  real 
estate  by  the  act  of  an  agent,  not  framed  and  executed  in  con- 
formity with  this  principle,  is  void: — 3.  The  mortgage  does 
not  profess  to  be  the  act  and  deed  of  the  infants,  or  in  any  way 
refer  to  their  title  in  the  premises. 

Mr.  O  Conor  J  cited  on  the  liability  of  the  lessees  to  pay  rent 
after  the  fire ;  Co.  Litt.  352  a. ;  Shep.  Touch.  160;  Woodfall's 
Land,  and  Ten.  311 ;  Piatt  on  Gov.  336 ;  3  Lev.  146  ;  19  John. 
79 ;   24  Wend.  103 ;  4  Barn.  &  Gr.  261. 

The  Assistant  Yice-Ghancellor. — ^The  defendants,  who 
are  children  of  Thomas  Garter,  are  seised  in  fee  of  the  premises 
in  question,  by  force  of  his  conveyance  to  Sniffen,  in  1829.  The 
complainants,  by  their  bill,  set  up  a  lien  upon  the  property,  ac- 
quired by  the  mortgage  executed  by  Glason  and  others,  in  Ja- 
nuary, 1837.  The  defendants  did  not  execute  the  mortgage, 
and  were,  at  that  time,  incapacitated  by  infancy.  The  com- 
plainants, in  order  to  establish  that  the  mortgage  was  valid,  as 
to  the  infants,  and  created  a  lien  upon  their  interest  in  the  pro- 
perty ;  stated  in  their  bill,  the  order  of  the  Yice-Ghancellor  di- 
recting its  execution. 

.  This  order,  therefore,  is  the  basis  of  the  claim  made  by  the 
bill,  and,  so  far  from  its  being  brought  into  the  suit  collaterally, 
its  validity  forms  the  principal  issue  upon  which  that  claim  must 
be  substantiated. 

The  order  is  vindicated,  on  the  inherent  right  of  the  court  of 
chancery,  as  the  general  guardian  and  protector  of  infants,  to 
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authorize  such  disposition  of  their  equitable  real  estate,  as  may 
be  deemed  most  beneficial  to  the  infants. 

It  is  said,  on  the  other  hand,  that  the  interest  of  the  infants, 
when  the  order  was  made,  if  they  had  any  vested  interest,  was 
a  legal  estate,  and  that  the  trustee  had  no  estate,  except  during 
the  life  of  Mrs.  Artois. 

I  think,  however,  that  the  trustee  was  then  vested  with  the 
whole  legal  estate,  and  that  the  infants  interest,  whether  vested 
or  contingent^  was  equitable. 

Next,  it  is  objected,  that  the  order  of  the  court  was  in  contra- 
vention of  the  trust,  and  was,  therefore,  void,  both  as  beyond  the 
power  of  the  court,  and  as  prohibited  by  the  revised  statutes. 

The  complainants  argue,  that  the  statute  has  no  application 
to  trusts  which  were  in  existence  when  it  went  into  operation. 
That  such  is  the  import  of  its  terms,  and  it  should  not  be  con- 
strued to  act  upon  existing  rights,  unless  the  intention,  that  it 
should  so  act,  is  expressly  declared. 

As  to  this,  there  is  nothing  express  in  the  statute,  either  one 
way  or  the  other ;  and  I  do  not  perceive  how  any  existing  riffhta 
would  be  infringed,  by  holding  that  it  restrained  the  court  of 
chancery  from  directing  an  act  in  contravention  of  a  subsisting 
trust. 

But  it  is  needless  to  speculate  on  this  proposition,  because  I 
do  not  understand  that  this  court  has  ever  knowingly  sanction- 
ed, much  less  directed,  an  act  by  a  trustee,  in  contravention  of  a 
trust  reposed  in  him  by  a  deed  or  conveyance. 

This  being  an  equitable  estate,  to  which  these  infants  were 
presumptively  entitled  to  succeed,  on  the  death  of  Mrs.  Artois, 
it  was  within  the  established  jurisdiction  of  this  court  to  autho- 
rize the  trustee  to  dispose  of  it,  as  might  by  the  court  be  deemed 
most  beneficial  for  the  infants ;  provided  the  rights  of  others 
should  not  be  injured  by  such  disposal.  The  Yice-Chancellor 
thus  had  jurisdiction  of  the  subject  matter,  and  he  exercised  the 
discretion  and  judgment  with  which  he  was  clothed.  It  is  not 
my  province  to  review  his  decision,  either  on  the  facts  involved, 
or  the  law  which  was  applicable  to  them.  Even  if  I  were  sa- 
tisfied that  he  erred  so  far  in  point  of  law,  as  to  direct  a  disposition 
which  contravened  the  trust  itself,  I  do  not  think  that  I  could 
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disregard  or  interfere  with  his  act  How  that  might  be,  in  a 
tribuDal  superior  to  his,  and  in  a  proceeding  like  this,  is  foreigit 
to  the  case. 

Conceding  that  the  court  had  jurisdiction  to  make  the  order^ 
and  that  the  judgment  of  the  T ice-Chancellor,  in  exercising  it^ 
ought  not  to  be  questioned  in  this  suit ;  the  next  objection  to  its 
validity  is,  that  it  was  fraudulently  obtained,  by  representing  to 
the  court,  in  the  petition,  and  to  the  master,  on  the  reference, 
(upon  whose  judgment,  embodied  in  his  report,  the  court  acted^) 
that  the  premises  were  entirely  unproductire,  would  yield  no 
revenue  as  they  then  were,  and  were  liable  to  be  charged  with 
taxes  and  assessments,  when  in  truth,  they  were  yielding  a  rent 
of  $3000  a  year,  secured  for  six  years  to  come,  from  responsible 
tenants,  who  were  bound  to  pay  all  the  taxes  and  assessments. 

1  consider  this  an  important  point,  and  will  examine  it  in  de- 
tail. 

That  such  a  representation  was  made.to  the  court,  is  shown 
by  the  production  of  the  petition  itself.  The  master's  report 
shows  that  no  different  statement  was  brought  before  him.  I 
cannot  presume  that  a  master  of  such  acknowledged  intelli- 
gence and  fidelity,  would  have  made  a  report,  wholly  omitting 
to  mention  the  leases,  if  their  existence  had  become  known  to 
him.  Now,  was  the  representation  untrue?  I  entertain  no 
doubt  about  it.  Though  the  lessors  had  no  legal  title,  they  had 
the  entire  equitable  right  to  the  income,  so  long  as  they  lived  ; 
and  their  act  had  been  so  long  and  so  repeatedly  sanctioned  and 
affirmed  by  both  trustees,  that  bad  Clason  attempted  to  regain 
the  possession  by  an  ejectment,  this  court  would  have  restrained 
him,  and  upheld  the  leases.  And  the  lessees  would  not,  in  an  ac- 
tion for  the  rent,  have  been  permitted  to  set  up  title  out  of  the 
lessors,  until  they  had  been  dispossessed  by  such  title.  The 
fact  that  the  premises  were  actually  held  under  those  leases,  af- 
ter the  stores  were  rebuilt,  and  to  the  end  of  their  terms,  speaks 
volumes  in  regard  to  their  validity,  as  well  as  the  opinions  in 
that  respect  entertained  by  the  various  parties  then  interested  in 
the  property.  It  will  not  be  denied,  that  on  an  application  to 
the  sound  discretion  of  the  court,  for  permission  to  mortgage  the 
fee  of  the  land  for  the  erection  of  stores,  the  immediate  benefit 

Vol.  IV.  3 


18  CASES  IN  CHANCERT. 


Pitcher  y.  Carter. 


of  which  was  to  enure  mainly  to  the  equitable  tenant  for  life ; 
it  was  a  very  material,  nay,  a  vital  point,  that  the  court  should 
be  correctly  informed  as  to  the  existing  income  of  the  property, 
and  its  extent  and  duration.  Nor  can  it  be  supposed  for  a  mo- 
ment, that  the  court,  on  learning  that  responsible  tenants  were 
liable  for  a  rent  of  $3000  a  year,  and  all  taxes  and  assessments 
for  six  years  to  come,  and  were  entitled  to  hold  the  premises  at 
that  rent,  whether  rebuilt  or  vacant ;  would  make  the  same  or- 
der, or  any  such  order,  on  the  subject,  that  it  would  make  on 
being  informed  that  the  premises  were  vacant,  unproductive, 
and  likely  to  be  heavily  assessed,  and  that,  when  built  upon, 
they  would  yield  $4000  or  $6000  a  year. 

While,  under  the  circumstances  last  mentioned,  the  court 
might  well  deem  it  highly  advantageous  to  the  beneficiaries, 
both  present  and  future,  to  incur  a  charge  on  the  property  of 
$14,500,  and  even  $20,000,  for  buildings ;  it  would  probably  in 
the  circumstances  which  actually  existed  in  this  case,  have  left 
it  to  the  tenants  to  rebuild,  at  their  own  expense  ;  a  course  most 
obviously  dictated  by  their  own  interest,  they  being  liable  for 
$3000  a  year,  at  all  events,  and  especially  if,  as  the  petition  and 
report  state,  the  new  erections  would  yield  a  much  larger  rental. 

There  was  not  only  a  misrepresentation  to  the  court  in  this 
most  essential  particular,  but  the  omission  to  set  forth  the  exis- 
tence and  situation  of  the  demises,  must  have  been  intentional, 
and  not  the  result  of  accident. 

With  whatever  view  or  motive,  or  by  whom,  the  thing  was 
done,  these  circumstances,  in  the  judgment  of  law,  constituted 
a  fraud  against  the  iniiants,  in  obtaining  the  order  to  mortgage. 

The  next  inquiry  is,  were  the  mortgagees  cognizant  of  the 
fraud,  and,  if  they  were,  are  the  complainants  affected  by  it  ? 
The  mortgagees,  as  lessees  in  possession,  knew  all  the  faets  in 
respect  of  the  demises.  They  were  fully  aware  that  an  applica- 
tion for  an  order  to  mortgage  the  lots,  for  the  purpose  of  rebuild- 
ing the  stores,  was  pending  before  the  Vice-Chancellor,  and  one 
of  them  testifies  to  his  impatience  at  the  delay  which  intervened 
in  perfecting  the  mortgage.  The  agreement  which  they  made, 
to  rebuild  and  receive  the  mortgage  therefor,  was  one  which 
they  were  bound  to  know,  was  far  more  for  their  benefit  than 
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for  that  of  the  owners  of  the  inheritance.  But  aside  from  that, 
the  mortgage  itself  derived  its  whole  vitality  from  the  order  of 
the  court,  which  is  set  forth  in  it,  verbatim;  aud  in  which  is 
recited  the  master's  report,  stating  the  false  ground  for  his  opi- 
nion, that  the  premises  were  entirely  unproductive.  The  report 
also  stated,  that  the  material  facts  contained  in  the  petition  were 
true ;  and  as  those  facts  were  necessarily  the  basis  of  the  whole 
action  of  the  court,  I  think  the  parties,  relying  upon  the  order  to 
mortgage,  must  be  deemed  to  have  had  notice  of  the  statements 
contained  in  the  petition  on  which  it  was  founded.  Indeed,  such 
parties  could  not  be  assured  that  the  court  had  jurisdiction,  with* 
out  an  examination  of  the  petition.  Thus,  Seaman  and  Goold 
either  knew,  or  were  chargeable  with  notice,  that  in  obtaining 
the  order,  there  had  been  a  fraudulent  representation  of  material 
facts  made  to  the  court.  They  were  bound  to  take  notice  of 
what  had  been  stated  and  omitted,  and  they  actually  knew  of 
the  facts  omitted,  and  of  the  falsity  of  those  which  were  stated. 

The  mortgagees  being  chargeable  with  notice  of  the  fraud, 
their  assignees  are  also  subjected  to  its  influence.  Both  Pitcher 
and  Pollard  contracted  for  an  interest  in  the  mortgage,  as  an  ex- 
isting security  in  the  hands  of  Seaman  and  Goold  ;  and  on  sue* 
ceeding  to  the  rights  of  the  latter,  they  received  them,  subject  to 
all  the  equities  which  had  attached  to  those  rights  in  favor  of 
the  ostensible  mortgagors.  The  other  parties  who  derived  their 
title  from  Seaman  and  Goold  respectively,  are  also  affected  by 
the  same  equities.  {Clute  v.  Robinson,  3  John.  485 ;  James  v. 
Morey,  2  Cowen,  247.) 

If  I  am  right  in  my  conclusions,  the  result  is,  that  the  order 
to  mortgage  was  fraudulently  obtained,  and  was  void  as  against 
the  infants  ;  Seaman  and  Goold  took  the  mortgage,  with  notice 
of  the  fraud  ;  it  was  inoperative  in  their  hands,  in  respect  of  the 
infant's  title ;  and  their  assignees  have  no  better  right  than  they 
had,  to  enforce  the  mortgage  against  the  defendants. 

This  disposes  of  the  cause,  but  as  I  have  considered  another 
of  the  principal  points,  I  may  as  well  briefly  state  my  opinion 
upon  that  also,  because,  if  it  stood  alone,  it  would  bring  the  suit 
to  the  same  termination. 

The  authority  confened  upon  Mr.  Clason  was,  to  raise  money 
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upon  the  premises  by  a  mortgage  or  mortgages.  The  whole 
•cheme,  as  presented  to,  and  as  sanctioned  by  the  court,  was  to 
ntise  money ;  to  mortgage  the  lots  for  money,  which  money  was 
to  be  laid  out  in  erecting  buildings,  and  paying  off  the  prior 
liens.  There  was  no  authority  whatever  for  the  guardians  to 
contract  for  the  erection  of  buildings  to  be  paid  for  in  a  mort- 
gage having  several  years  to  run.  The  buildings  were  to  be 
paid  for  in  cash,  and  the  mortgages  were  to  be  given  upon  bor* 
rowing  the  cash,  and  for  no  other  purpose.  If  the  trustee  found 
that  he  couid  not  borrow  the  money  on  such  a  security,  he 
should  have  desisted,  or  else  have  reported  the  facts  to  the  court. 
That  result  furnished  no  justification  or  excuse,  for  executing  a 
mortgage  on  terms  and  for  objects  which  the  court  never  autho- 
rized. It  is  no  answer  to  this  to  say,  that  he  accomplished  the 
object  of  the  court  by  an  indirect  mode,  which  was  just  as  bene^ 
ficial  for  the  estate.  The  court  will  not  enter  into  any  specula- 
tive inquiry  of  the  kind,  and  grope  about  in  the  mists  in  which 
nine  or  ten  years  have  involved  the  transaction,  in  order  to  see 
whether  the  proceeding  which  it  did  not  authorize,  was  as  ad- 
vantageous as  the  one  which  it  sanctioned.  The  authority 
granted,  was  a  plain  one.  It  did  not  allow  the  giving  a  mort- 
gage for  a  building,  probably  because  of  the  very  obvious  rea- 
son, that  a  building,  to  be  paid  for  at  a  distant  day,  would  cost 
the  infants  more  than  a  building  to  be  paid  for  in  cash,  as  the 
work  progressed. 

The  trustee  under  this  authority  to  raise  money,  executed  a 
mortgage  for  work,  labor  and  materials.  The  simple  statement 
of  the  proposition,  suffices  to  show  that  the  mortgage  was  not  in 
pursuance  of  the  order  ;  and  it  is,  therefore,  not  supported  by 
the  order. 

The  parties  apparently  understood  the  necessity  of  at  least  an 
outward  compliance  with  the  terms  of  the  order ;  for  the  mort- 
gage recites  in  due  form,  that  Seaman  and  Goold  have  loaned 
and  advanced  the  814,600  to  Clason. 

Upon  this  point,  there  is  no  denial  that  the  mortgagees  were 
acquainted  with  all  the  facts ;  and  the  holders  of  the  mortgage 
are  affected  by  those  fiu^ts,  precisely  as  any  assignee  is  affected 
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by  proof  of  the  want  of  consideration  in  the  mortgage  which  he 
claims. 

It  is  asked  by  the  complainant's  counsel,  are  these  builders  to 
lose  all  that  they  hare  expended,  and  the  defendants  to  reap 
the  benefit  of  the  erections  without  paying  anything  1  And  the 
leading  counsel  insisted  that  the  defence  should  be  rejected,  be- 
cause of  the  defendant's  acquiescence,  and  their  omission  to  file 
a  cross  bill  bringing  Clason  before  the  court  with  these  parties, 
so  as  to  have  complete  justice  done  to  all. 

It  is  undoubtedly  a  hard  case  upon  the  builders,  who  so  far  as 
I  have  seen,  acted  in  entire  good  faith,  and  honestly  performed 
their  contracts.  But  they  were  by  law  chargeable  with  all  the 
defences  existing  to  this  mortgage  in  favor  of  the  infants ;  and 
they  dealt  with  it  at  the  same  peril  which  every  man  encoun- 
ters, who  purchases  a  mortgage  or  other  security  not  negotiable. 
Whether  they  have  any  remedy,  it  is  not  for  me  to  say  in  this 
cause.  Their  bill  is  filed  to  foreclose  the  mortgage.  It  sets  up 
no  other  demand  against  the  defendants,  and  on  the  mortgage 
proving  invalid,  the  suit  fails.  In  order  to  warrant  the  court  in 
deciding  upon  their  supposed  equities,  growing  out  of  what  has 
been  done  in  reliance  on  the  mortgage,  and  its  benefits  to  the 
defendants ;  a  case  must  be  brought  forward  founded  upon  all 
the  circumstances  on  which  the  complainants  suppose  they  are 
entitled  to  relief,  and  the  usual  opportunity  given  to  the  adverse 
parties  to  be  heard  in  their  defence. 

The  case  of  Galatian  v.  Cunningham,  8  Cowen,  361,  shows 
that  a  cross  bill  would  not  have  been  proper  here.  And  as  to 
acquiescence,  the  defendants  on  becoming  entitled  to  the  pos- 
session of  the  lands  and  taking  such  possession,  did  not  thereby 
in  any  sense  ratify  any  unauthorized  erection  which  had  been 
made  upon  the  property.  A  man  who  takes  possession  of  a 
bouse,  built  without  his  knowledge  on  his  vacant  lot,  incurs  by 
the  act,  no  liability  to  pay  for  such  building. 

The  bill  must  be  dismissed  with  costs,  but  without  pre- 
judice to  any  legal  or  equitable  remedies,  other  than  on  the 
mortgage,  which  the  complainants  may  have  in  the  premi- 
6es.(a) 

(a)  This  decree  wai  reversed  by  the  present  sopreme  court}  sitlinj;  in  equity,  be* 
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Brewster  and  others  v.  Brewster. 

Where  by  the  terms  of  a  devise  and  bequest  in  trust,  to  pay  over  the  income  to 
the  testator's  son,  it  was  provided  that  if  he  should  die,  or  in  any  way  ctan  to 
be  peroonally  entitUd  to  the  some,  it  should  go  to  his  children ;  it  was  held,  that 
a  volnotary  alienation  by  the  party  first  entitled,  vested  the  trust  estate  in 
his  children,  although  the  alienation  was  made  for  the  avowed  purpose  of  so 
vesting  the  property. 

Upon  the  termmation  of  the  interest  of  the  son  who  was  the  first  beneficiary  in  such 
a  trust,  it  was  provided  that  the  income  should  be  paid  to  his  wife  ;  so  long  as 
she  should  live  and  be  personally  entitled  to  the  same,  and  no  longer  ;  and  when- 
ever they  both  should  in  any  way  cease  to  be  entitled  to  the  income,  the  entire 
fond  should  go  over  to  and  vest  in  the  children  of  the  son,  and  the  issue  of  such  as 
should  be  dead.  The  son  died,  and  his  wife,  for  the  express  purpose  of  termina- 
ting the  tmst,  released  and  conveyed  to  his  children,  all  her  interest  in  the  trust 
es  ate  : 

Heldf  that  the  whole  property  thereby  became  vested  in  such  children. 

Also  held,  that  in  a  bill  for  an  account  and  payment  against  the  trustee,  the  issue 
in  ease  of  such  children,  were  necessary  parties. 
April  25 ;  Aug.  24,  1846. 

The  bill  in  this  cause  was  filed  by  Sturges  Lewis  Brewster, 
and  George  B.  Kissam  and  Lucy  A.  his  wife,  and  set  forth,  that 
Caleb  Brewster,  formerly  and  at  the  time  of  his  death,  of  the 
town  of  Fairfield  and  State  of  Connecticut,  was  at  the  time  of 
making  his  last  will  and  testament,  and  at  his  decease  seised 
and  possessed  of  a  considerable  real  estate  situate  in  the  County 
of  Herkimer  and  elsewhere  in  the  Stale  of  New  York,  and  was 
also  possessed  of  some  personal  property.  That  on  the  25th 
day  of  February,  1825,  he  made  and  executed  in  due  form  of 
law,  for  devising  real  and  personal  estate,  his  last  will  and  tes- 
tament, by  which,  after  directing  the  payment  of  his  debts,  and 
after  making  certain  legacies  to  his  wife  Anna  Brewster,  and  to 
his  daughter  Sally  Brewster,  and  to  his  grandson  Caleb  B.  Hack- 
ly ;  directed,  that  all  his  estate  both  real  and  personal  in  what 

fore  Hurlbut,  McConn  and  Edwards,  Justices,  January  15,  1849.  They  held, 
1st,  that  there  was  no  fraud  shown  in  obtaining  the  order  to  mortgage ;  and  ^nd, 
that  the  authority  to  execute  the  mortgage,  was  properly  exercised  iu  giving  it  to 
the  contractor  for  the  price  of  the  buildings  to  be  erected.  The  defendants  ap- 
j»ealed  to  the  Court  of  Appeals,  where  the  cauae  is  still  pending. 
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State  or  place  soever  the  same  might  be,  should  be  divided  into  four 
parts  equal  in  value,  and  one-fourth  part  thereof  he  devised  and  be- 
queathed to  his  son  Sturges  Brewster  in  trust,  in  these  wordsy  viz  : 
**  Sec.  8.  Next,  I  give,  devise,  and  bequeath  to  my  said  son  Stuf- 
ges  Brewster,  subject  to  and  chargeable  with  one-fourth  of  said 
legacy  to  said  Caleb  B.  Hackly^  one  other  fourth  part  of  the  said 
four  parts  of  my  estate ;  and  the  real  estate  contained  in  said 
fourth  part  shall  be  designated  and  set  off  by  metes  and  bounds, 
by  the  same  persons  before  referred  to;  and  the  said  fourth  part 
thus  given  to  my  said  son  Sturges,  he  is  to  hold  in  trust  for 
the  following  uses,  intents  and  purposes,  namely ;  the  said  Sturges 
Brewster  shall  use,  occupy  and  improve,  the  same  both  real  and 
personal,  in  such  manner  as  shall  be  most  for  the  benefit  and 
value  ihereof,  and  the  clear  profits  and  products  of  the  same, 
after  deducting  all  necessary  charges  and  expenses  incident  to 
the  management  thereof,  he  shall  account  for  and  pay  over 
to  my  son,  Jonathan  L.  Brewster,  for  so  long  a  time  as  the  said 
Jonathan  shall  live  and  be  personally  entitled  to  the  same  and 
no  longer ;  but  if  he  shall  die,  or  in  any  way  cease  to  be  person- 
ally entitled  to  the  same,  my  will  is  that  two-third  parts  of  said 
profits  and  products  thereof,  which  shall  thereafter  accrue,  shall 
be  paid  to  the  children  of  said  Jonathan,  and  their  issue,  or  to  their 
legal  guardians  respectively,  in  equal  parts  respectively,  the 
issue  of  any  child  to  be  entitled  to  such  part  as  such  child  would 
be  entitled  to  if  living ;  and  the  other  third  thereof  to  the  pre- 
sent wife  of  said  Jonathan,  to  her  sole  and  separate  use,  so  long 
as  she  shall  live  and  be  personally  entitled  to  the  same  and  no 
longer ;  and  whenever  neither  the  said  Jonathan  nor  his  said  wife 
shall  be  living,  or  whenever  they  both  in  any  way  cease  to  be 
entitled  to  any  part  thereof,  the  said  fourth  part  shall  go  over  to, 
and  vest  equally,  in  the  children  of  the  said  Jonathan,  and  the 
issue  of  such  as  shall  then  be  dead,  the  issue  to  have  such  part 
as  the  parent  of  such  issue  would  be  entitled  to  if  living ;  and 
thereupon  the  trust  hereby  vested  in  said  Sturges,  shall  thereafter 
cease  and  determine ;  and  if  there  be  no  issue  of  said  Jonathan 
then  living,  the  said  fourth  part  shall  enure  to  and  follow  such 
of  the  bequests,  devises,  and  trusts,  herein  made  and  declared  of 
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the  said  other  three^-fourths  of  said  residue  of  my  estate  as  relate 
to  any  of  my  issue  then  living." 

After  this,  there  was  a  devise  of  another  fourth  to  Sturges 
Brewster,  in  trust  for  a  daughter  of  the  testator ;  and  several 
bequests  and  directions. 

The  fifteenth  section  of  the  will  was  in  these  words: 

<<  Sec.  15.  Next,  I  hereby  direct,  that,  if  the  said  Sturges 
Brewster,  my  trustee,  as  aforesaid,  be  disposed  to  sell  said  two 
fourth  parts  thereof,  and  convey  the  same  in  fee  simple,  or  any 
less  estate,  and  to  invest  the  avails  in  bank  stock,  canal  stock,  or 
any  other  safe  stock,  he  is  hereby  fully  authorized  to  do  the 
same,  and  the  stock  in  which  he  shall  invest  the  avails  of  such 
sale  or  sales,  shall  be  and  remain  for  the  same  uses,  trusts,  be- 
quests, devises,  limitations  and  purposes  as  the  property  so  sold 
was  subject  to." 

The  testator  then  appointed  Sturges  Brewster  to  be  the  exe- 
cutor of  his  will. 

The  bill  further  stated,  that  Caleb  Brewster  died,  on  the  thir- 
teenth day  of  February,  1827,  leaving  him  surviving  his  widt 
ow  and  his  sons,  Sturges  Brewster  and  Jonathan  L.  Brewster, 
his  two  daughters,  and  a  grandson  by  a  deceased  daughter. 

That  the  widow  of  the  testator  departed  this  life  in  August, 
1833 ;  and  that  Jonathan  L.,  the  son  of  the  testator,  departed 
this  life  on  the  27th  day  of  October,  1836,  leaving  him  surviv- 
ing, his  widow,  Clarina  Brewster,  and  tiiree  children,  his  only 
heirs  at  law,  viz. :  the  complainant  Sturges  L.  Brewster,  Benja- 
min Brewster,  and  the  complainant,  Lucy  A.  Kissam,  who,  on 
Aie  eighth  day  of  August,  1843,  intermarried  with  the  com- 
plainant, George  B.  Kissam.  That  Benjamin  Brewster,  on  the 
eighth  day  of  January,  1844,  departed  this  life  intestate,  without 
leaving  a  widow  or  any  issue.  That,  as  Sturges  Brewster  has 
informed  the  complainants,  he  has  sold  and  disposed  of  the  real 
and  personal  estate  so  devised  and  bequeathed  to  him  in  trust, 
under  the  eighth  clause  of  the  will,  and  that  there  is  now  remain- 
ing in  his  hands  between  four  and  five  thousand  dollars,  as  the 
net  proceeds  thereof. 

That  Clarina  Brewster,  the  widow  of  Jonathan  L.  Brewster, 
as  party  of  the  first  part,  made  and  executed,  under  her  hand 
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and  sea],  and  delivered  to  the  complainants,  as  parties  of  the 
second  part,  an  instrument  in  writing,  dated  the  fifteenth  day  of 
January,  1846,  in  which  Stui^es  Brewster  is  named  as  the  par- 
ty of  the  third  part ;  and  which,  after  reciting  at  large  the  eighth 
section  of  the  will,  and  also  reciting  the  death  of  Jonathan  L. 
Brewster,  his  heirs,  and  the  death  of  his  son,  Benjamin,  proceed- 
ed as  follows : — 

"  Now  this  indenture  witnesseth,  that  the  party  of  the  first 
part  hereto,  for  the  purpose  of  terminating  and  putting  an  end 
to  the  trust  created  by  said  will,  and  enabling  the  said  party  of 
the  third  part  to  pay  over  to  and  divide  among  the  said  parties 
of  the  second  part,  the  property  so  held  in  trust  under  the  eighth 
section  of  said  will,  and  for  and  in  consideration  of  one  dollar 
to  her  in  hand  well  and  truly  paid,  has  bargained,  sold,  a^ 
signed,  transferred,  and  set  over,  all  her  right,  title,  and  interest, 
income,  claim,  or  demand,  which  the  said  party  of  the  first  part 
now  has,  or  hereafter  may  have,  under  any  section  or  provision 
in  said  will,  to  the  parties  hereto  of  the  second  part ;  to  have 
and  to  hold  the  same  to  them,  their  heirs,  executors,  administrar 
tors  or  assigns,  forever. 

'<  And  for  the  more  efiectually  accomplishing  a  termination  of 
said  trust,  and  for  the  consideration  and  purposes  aforesaid,  the 
said  party  of  the  first  part  hereby  releases  to  the  said  parties  of 
the  second  part,  all  claim  to  the  income,  profits,  and  products 
devised  to  her  by  said  will,  and  hereby  ceases  to  be  entitled  to 
any  part  thereof;  and  the  said  party  of  the  first  part  doth  here- 
by release,  quit  claim,  and  discharge  the  said  party  of  the  third 
part,  his  successors,  executors,  administrators,  or  assigns,  of  and 
from  all  claim  which  she  may  have  by  reason  of  any  section  or 
provision  in  said  will  contained." 

The  bill  further  stated,  that  this  instrument  was  duly  proved 
before  a  commissioner,  and  was  then  tendered  or  shown  to 
Sturges  Brewster,  and  a  request  then  and  there  made  to  him, 
that  he  would  account  to  and  with  the  complainants,  for  the 
amounts  which  had  come  into  his  hands  as  trustee  and  execu- 
tor, and  would  pay  over  and  transfer  to  them  the  property  or 
assets  which  had  come  into  his  hands  as  such  trustee.  That  be 
declined  to  comply  with  such  request  under  various  pretences, 
ToL.  IT.  4 
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and  among  others^  under  the  pretence  that  notwithstanding 
the  provisions  and  directions  .of  the  will  and  the  execution 
of  such  instrument  by  Clarina  Brewster,  the  complainants  are 
not  entitled  to  the  proceeds  of  the  property  hereinbefore  referred 
to ;  he,  Brewster,  alleging,  (and  which  the  complainants  admit 
to  be  the  fact,)  that  they  haye  each  of  them  children,  and  also, 
that  there  are  other  relations  of  the  blood  of  Caleb  Brewster.; 
and  that,  notwithstanding  the  instrument  executed  by  Clarina 
Brewster,  the  right  to  such  proceeds  has  not  vested  in  the 
complainants,  but  that,  on  the  death  of  Clarina,  B.,  the  pro 
ceeds,  or  the  right  thereto,  may  vest  in  other  persons  besides 
the  complainants,  and  that,  therefore,  hecannot  safely  pay  the 
same  over  to  them,  without  the  order  and  direction  of  this 
court.  , 

The  bill  prayed  thatSturges  Brewster  might  be  compelled  to 
account,  and  to  pay  over  to  the  complainants,  all  such  sums  of 
money  and  property,  which  upon  such  accounting,  should  be 
found  to  be  due  them  from  him,  as  trustee  under  the  eighth  sec- 
tion of  the  will. 

The  defendant  demurred  to  the  bill  for  want  of  equity,  and 
because  the  children  of  the  complainants,  and  their  other  rela- 
tives of  the  blood  of  the  testator,  were  not  made  parties  to  the 
suit. 

The  demurrer  was  referred  by  the  Chancellor,  to  the  Assistant 
Yice-Chancellor  for  hearing. 

,E.  Pahie,  for  the  defendant,  in  support  of  the  demurrer, 
argued  the  following  points : 

I.  The  remainder  limited  upon  the  determination  of  the  trust 
estate,  is  an  executory  devise.  {Glanville  v.  Glanville,  2  Mer. 
38 ;  1  Powell  on  Dev.  223.) 

II.  .Neither  of  the  events  upon  which  the  remainder  is  to  vest, 
and  the  trust  estate  determine,  as  provided  by  the  will,  has  oc- 
curred.   {Lear  v.  Leggett^  2  Sim.  479.) 

III.  This  court  will  not  allow  the  cestui  que  trust  of  the  par- 
ticular estate,  by  her  own  act  purporting  to  have  that  object  in 
view,  to  defeat  the  executory  devise  limited  to  take  effect  at  her 
death,  and  give  effect  to  a  remainder  limited  to  take  effect  on  a 
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previous  contingency.    (I  Siupders  on  Uses  and  Trusts,  342; 
Willis  on  Trustees,  122, 123;  Fearne  on  Exec.  Dev.  418.) 

E.  Sand/ordf  for  the  complainants,  cited  Bryan  r.  Knicker- 
backer^  decided  by  the  Chancellor,  April  9,  1846 ;  Graves  v. 
Dolphin,  1  Sim.  66;  Ghreen  v.  Spicer^  1  Russ.  &  M.  396; 
Pierey  v.  Roberts,  1  M.  &  K.  4 ;  Lewes  v.  Lewes,  6  Sim.  304, 
and  note ;  Snowden  v.  Dales,  6  ibid.  624 ;  Brandon  v.  Robin- 
son, 18  Yes.  429  ;  Hallett  v.  Thompson,  6  Paige,  683. 

The  Assistant  Yice-Chancellob. — The  testator  gave  one- 
fourth  of  his  estate  to  the  defendant,  in  trust  to  improve  it  and  re- 
ceive the  rents  and  profits,  and  pay  over  the  same  to  Jonathan 
L.  Brewster,  so  long  as  he  should  live  and  be  personally  entitled 
to  the  same  and  no  longer.  On  his  death  or  ceasing  to  be  per- 
sonally entitled,  two-thirds  of  such  income  were  to  be  paid  to  his 
children  and  their  issue,  and  the  other  third  to  his  wife  for  her 
sole  use,  so  long  as  she  should  live  and  be  personally  entitled  to 
the  same  and  no  longer.  And  whenever  neither  Jonathan  L. 
nor  his  wife  should  be  living,  or  whenever  they  both  in  any 
way  ceased  to  be  entitled  to  any  part  of  the  income,  the  fourth 
part  of  the  estate  was  to  go  over  and  vest  equally  in  the  children 
of  Jonathan,  and  the  issue  of  such  as  should  be  then  dead,  and 
the  trust  should  then  cease.  If  there  were  no  issue  of  Jonathan 
living,  the  fourth  part  was  to  pass  to  others,  with  the  residue  of 
the  testator's  estate. 

Jonathan  L.  Brewster  died  in  1836,  and  his  widow  on  the 
15th  of  January,  1846,  execute  a  conveyance  to  their  surviving 
children,  of  all  her  right  and  interest  under  the  will,  with  a  re- 
lease of  her  claim  to  the  income  under  the  same.  The  object 
avowed  in  the  instrument,  is  to  put  an  end  to  the  trusts  of  the 
will,  as  to  the  fourth  part  of  the  estate. 

The  surviving  children,  who  if  the  trust  is  terminated,  are  in- 
titled  to  the  fourth  part,  filed  this  bill  against  the  trustee  for  an 
account  and  a  transfer  of  the  property  to  them. 

The  trustee  demurs  for  want  of  equity  and  want  of  sufficient 
parties. 

The  first  point  made  against  the  bill,  is  that  the  devise  oyer  to 
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the  children  is  an  executory  devise,  and  not  a  remainder.  I  do 
not  deem  it  material  to  decide  as  to  this,  because  in  either  view 
of  the  question,  the  complainants  must  first  show  that  the  trust 
has  ceased,  and  if  it  have  ceased  the  complainants  are  the 
parties  entitled,  whether  the  estate  be  a  remainder  or  an  execu- 
tory devise. 

The  defendant  next  insists  that  neither  of  the  events  has  oc- 
curred, upon  which  the  property  was  to  vest  in  the  children  of 
Jonathan  L.  Brewster. 

He  contends  that  the  provision  of  the  will  relative  to  the 
widow's  ceasing  to  be  personally  entitled,  was  aimed  at  creditors 
exclusively,  and  that  the  property  would  not  be  divested  except 
when  seized  by  creditors,  or  conveyed  upon  an  assignment  in 
insolvency  or  bankruptcy.  That  there  is  no  prohibition  against 
her  alienating  the  income,  in  any  manner  she  should  think  pro- 
per. The  case  of  Lear  v.  Leggett,  2  Simons,  479,  was  cited 
as  sustaining  this  argument.  There  the  provision  declared 
that  the  property  should  not  be  subject  to  any  alienation  or  dis- 
position by  the  beneficiary  for  life,  and  if  he  should  alienate,  or 
attempt  to  alienate,  it  should  operate  as  a  forfeiture  of  the  pro- 
vision, and  the  same  should  devolve  upon  the  person  next  in 
expectancy.  It  was  held  that  on  the  beneficiary's  becoming 
bankrupt,  his  assignees  were  entitled  to  his  life  interest.  (1 
Russ.  &  Mylne,  690,  S.  C.)  This  case  differs  from  Dommett  v. 
Bedford^  6  T.  R.  684,  and  3  Ves.  149,  where  it  was  held  the 
assignees  were  not  entitled,  in  the  circumstance  that  by  the 
will  in  the  latter  case,  the  annuity  was  to  be  paid  to  the  annui- 
tant alone,  and  upon  his  receipt  and  no  other.  In  Graves  v. 
Dolphin^  1  Simons,  66,  the  assignees  took  the  annuity,  there 
being  no  positive  forfeiture  and  no  disposition  of  the  fund  over, 
in  such  a  contingency.-  The  case  of  Brandon  v.  Robinson^  18 
Yes.  429,  turned  on  the  same  circumstance. 

AH  the  cases  agree,  that  if  a  provision  be  made  for  divesting 
the  bequest  or  devise  in  the  event  of  bankruptcy,  or  in  case  of 
its  alienation  or  an  attempt  being  made  to  alienate  it,  the  prop- 
erty will  be  divested  on  the  happening  of  such  event.  In  some 
of  the  cases,  one  mode  of  forfeiture  was  provided,  and  in  some 
the  other ;  and  where  but  one  of  them  is  pointed  out,  the  testa^ 


NEW  YORK— AUGUST,  1846.  29 

Brewster  v.  Brewster. 


tor's  design  of  benefitting  the  objects  of  his  bounty,  is  sometimes 
defeated  by  the  contingency  against  which  he  has  omitted  to 
guard. 

From  the  language  of  this  will,  I  infer  that  the  testator  in- 
tended to  provide  against  every  contingency  by  which  the  ten- 
ants for  life  of  the  income  might  cease  to  become  entitled  to  its 
personal  enjoyment.  A  voluntary  alienation  of  such  an  estate, 
is  often  caused  by  the  improvidence  of  its  owner;  equally  so, 
if  not  as  frequently,  as  in  the  instances  of  seizure  by  creditors 
or  insolvent  assignees.  The  provision  here  is,  that  whenever 
Jonathan  and  bis  wife,  in  any  v>ay^  ceased  to  be  entitled  to  any 
part  of  the  income,  the  estate  of  the  children  should  take  effect 
Jonathan  ceased  to  be  entitled  by  his  death,  and  his  widow  by 
her  alienation  of  her  interest. 

It  is  however  urged  that  she  could  not  make  a  valid  convey- 
ance, and  further  that  the  court  will  not  allow  the  beneficiary 
of  a  particular  estate  by  his  own  act,  having  that  object  in  view, 
to  defeat  the  executory  devise  limited  to  take  effect  at  his  death, 
and  to  give  effect  to  one  limited  on  a  previous  contingency. 

As  to  the  latter  proposition,  if  one  or  the  other  of  the  future 
estates  can  be  accelerated  by  the  act  of  the  owner  of  the  particu- 
lar estate,  it  must  be  by  force  of  some  power  or  provision  in  the 
will  or  deed  creating  the  estate.  The  court  can  neither  confer 
the  power,  nor  withhold  it  where  it  is  granted  by  the  donor.  If 
the  beneficiary  be  clothed  with  that  control  over  the  period  of 
vesting  the  future  estates,  either  in  interest  or  in  possession,  it 
seems  more  reasonable  to  give  the  effect  to  his  intentional  act, 
than  to  one  which  was  fortuitous.  In  this  instance,  the  testator 
conferred  the  power,  by  the  provision  that  the  future  estate  should 
take  effect,  on  a  contingency  which  might  be  the  result  of  a 
voluntary  act  of  the  beneficiary  for  life,  as  well  as  of  a  dispos- 
session of  the  particular  estate  through  improvidence  or  misfor- 
tune. I  can  perceive  no  good  ground  for  believing,  that  he  had 
in  view  the  latter  event,  any  more  than  the  former. 

As  to  the  inability  of  Mrs.  Brewster  to  make  a  valid  convey- 
ance, I  cannot  agree  with  the  defendant's  counsel.  She  had  an 
absolute  control  over  the  third  part  of  the  income,  so  long  as 
her  estate  continued.    (See  Hallett  v,  Thompson^  6  Paige,  583 ; 


30  CASES  IN  CHANCERY. 

BrewBter  v.  Brewster. 

Bryan  v.  Knickerbocker^  before  the  Chancellor,  April  7,  1846, 
6  Barbour's  Notes  of  bis  decisions,  p.  3,  (a).)  Her  conveyance 
was  operative  to  pass  any  income  then  accrued ;  and  althouorh 
it  could  convey  no  future  interest  under  the  trust,  the  deed  would 
be  effectual  against  her,  should  she  after  its  delivery,  set  up  a 
claim  to  the  income. 

The  objection  that  nothing  passed  by  the  transfer,  and  so  it 
was  nugatory  and  did  not  interfere  with  her  enjoyment,  might 
be  made  in  every  case  where  alienation  is  declared  to  be  a  for- 
feiture of  the  interest.  In  Lewes  v.  Lewes,  6  Simons,  304,  un- 
der a  similar  provision,  the  interest  was  held  to  be  defeated  by 
the  attempt  to  assign  it. 

"Ceasing  to  be  personally  entitled,"  under  this  will,  was  doubt- 
less a  consequence,  anticipated  from  a  state  of  facts,  as  the  de- 
fendant's counsel  argued.  But  a  voluntary  conveyance  is  a 
state  of  facts  leading  as  directly  to  that  consequence,  as  any 
that  can  be  mentioned.  I  am  satisfied  that  it  was  within  the 
intention  of  the  testator,  as  declared  in  the  will,  and  that  the 
event  has  arisen  upon  which  the  trust  was  to  cease. 

The  demurrer  also  presents  the  question  of  parties.  I  think 
the  objection  is  valid,  to  the  extent  of  the  children  in  esse  of  the 
complainants.  They  are  the  persons  who  are  presumptively 
next  entitled  to  the  succession,  if  the  defendant's  construction 
of  the  trust  be  correct.  The  cause  was  so  fully  and  so  well  ar- 
gued by  the  defendant's  counsel,  that  I  felt  no  hesitation  in  pass- 
ing upon  the  question  involved,  as  the  bill  now  stands.  Still, 
the  proper  parties  must  be  presented,  before  a  decree  can  be 
made  on  the  construction  of  the  will.  The  cause  may  stand 
over  for  that  purpose. 

Demurrer  for  want  of  parties  allowed  in  respect  of  the  com. 
plainant's  children.  Residue  of  the  demurrer  overruled.  Leave 
to  the  complainants  to  file  a  supplemental  bill  to  make  the  ne- 
sary  parties.(6) 


(a)  Now  reported  in  1  Barbour's  Ch.  Rep.  408. 

(6)  The  children  of  the  complainants,  were  made  parties  defendant ;  and  subse- 
sequently,  Mr.  Sandford  as  Vice  Chancellor,  made  a  decree  m  accordance  with  this 
decision. 


.?•■'•' 


NEW  YORK— AUGUST,  1846.  31 


Lstting  ▼.  I^atiog. 


John  Edward  Latting  v*  Joseph  Latting. 

A  demand  a^rainst  the  defendant  as  administrator,  cannot  be  joined  in  tbe  same 
suit  with  one  against  him  individually  and  personally. 

Held  accordingrly,  that  a  bill  for  an  account  for  rents  and  profits  received,  and  waste 
committed,  by  one  for  whom  the  defendant  was  administrator,  and  to  whom  ai 
heir  he  had  succeeded  in  the  possession  of  the  property ;  and  for  an  account  for 
rents  and  profits  received  by  the  defendant  after  his  succession  as  heir ;  could 
not  be  sustained. 

There  is  a  misjoinder  of  causes  of  suit,  where  the  parties  to  the  cases  made  or 

'    claims  isserted  by  the  bill,  are  the  same,  but  the  claims  are  of  distinct  and 
independent  matters,  unconnected  with  each  other. 
Poaghkeepsie,  July,  27th ;  August,  25,  1846. 

On  demurrer  to  the  bill  of  complaint.  The  bill  stated  that 
Joseph  Latting,  the  great  grandfather  of  the  parties,  late  of 
Oyster  Bay,  Clueens  County,  died  on  the  12th  of  April,  1778, 
seised  in  fee  simple  of  twelve  tracts  of  land  in  the  bill  described, 
situate  in  Oyster  Bay,  having  by  his  last  will  and  testament, 
devised  the  use  of  the  same  to  his  son  William,  (the  grandfather 
of  the  parties,)  for  his  life,  and  also  certain  privileges  out  of  the 
same  to  his  widow  Mary  Latting,  during  her  life,  and  in  lieu  of 
dower;  and  the  remainder  in  fee  to  his  grandsons,  the  sons  of 
his  son  William. 

The  sons  of  William  Latting,  livmg  at  the  death  of  the  tes- 
tator, were,  John  Jordan  Latting,  (the  complainant's  father ;) 
Charles  Latting,  (the  defendant's  father,)  William  .Thorne  Lat- 
ting, and  Jacob  Latting ;  and  they  were  the  only  sons  of  Wil- 
liam. 

That  the  testator's  widow  died  in  1803.  That  William, 
the  testator's  son,  being  seised  in  fee  of  about  35  acres  adjoining 
the  premises  of  which  the  testator  was  seised  ;  on  the  27th  Oc- 
tober, 1803,  conveyed  the  same  to  his  four  sons  before  named,  re- 
serving to  himself  a  life  estate.  The  deed  recited  that  the  same 
was  so  conveyed  to  the  grantees,  in  lieu  of  a  part  of  the  land 
given  them  by  the  will  of  their  grandfather,  called  Hawkshurst's 
Neck,  which  had  been  sold  by  him,  William  Latting. 

That  William,  died  22d  >March  1812)  leaving  him  surviving 
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three  of  his  sons,  to  wit,  John  Jordan,  Charles  and  Jacob ;  and 
a  granddaughter.  Charlotte  Latting,  the  only  child  and  heir  at 
law  of  his  son  William  Thome  Latting,  who  had  previously 
died. 

That  on  the  3d  of  May,  1613,  Charles,  in  consideration  of 
£817  10,  conveyed  all  his  interest  in  the  lands  and  premises 
to  his  brother  John  Jordan. 

That  the  deed  was  proved  by  one  of  the  subscribing  witness- 
es, 27th  June,  1846,  and  was  recorded  on  the  same  day,  in  the 
office  of  the  clerk  of  the  county  of  Queens. 

That  such  deed  embraced  the  whole  of  the  premises  of  which 
Joseph  Latting  died  seised,  and  which  were  by  him  devised  to 
his  grandsons,  and  also  the  whole  of  the  premises  conveyed  in 
October,  1803,  by  William  Latting  to  his  sons. 

That  John  Jordan  Latting  being  so  possessed  of  the  lands  and 
premises  and  of  the  whole  of  the  stock  thereon,  consisting  of 
horses,  &c.,  and  sundry  articles  which  he  had  purchased  of  the 
executors  of  William  Latting,  for  $1117  16 ;  Charles  Latting, 
in  May,  1813,  entered  into  the  possession  thereof,  and  into  the 
receipt  of  the  rents  and  profits  thereof,  and  so  continued  till 
May,  1st  1842,  when  he  died,  leaving  him  surviving,  Eliza 
Latting  his  widow,  and  William  F.,  Joseph,  (the  defendant,) 
and  John  J.  his  three  sons  ;  and  leaving  the  defendant,  Joseph, 
in  possession  of  the  premises,  and  in  the  receipt  of  the  rents  and 
profits  thereof;  and  that  Joseph  Latting  has  continued  in  pos- 
session from  the  death  of  Charles,  till  the  time  of  filing  the  bill. 

That  Charles  died  intestate,  and  that  letters  of  administration 
of  his  estate  were  granted  to  Joseph,  the  defendant,  6th  July, 
1842.  That  the  defendant  by  virtue  thereof,  has  possessed  him- 
self of  personal  estate  of  his  father,  Charles,  to  the  amount  of 
$6843,  and  that  the  same  was  more  than  sufficient  to  pay  bis 
debts. 

That  John  Jordan,  died  6th  April,  1833,  at  Matanzas,  in  the 
Island  of  Cuba,  intestate,  leaving  him  surviving,  his  wife  Leo- 
cadia  Latting,  and  the  complainant  John  Edward  Latting,  his 
son  and  only  child.  That  his  wife  at  the  time  of  her  intermar- 
riage with  John  Jordan,  was  a  native  and  resident  of  Matanzas, 
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and  has  never  been  in  this  state,  and  that  by  our  laws  she  is  not 
entitled  to  dower  in  his  lands. 

That  John  Jordan  Latting,  in  November,  1814,  left  this  state 
and  went  to  Matanzas,  and  pursued  his  business  there  and  con- 
tinued to  reside  there  from  his  arrival  till  his  decease. 

That  Charles  Latting  in  or  about  1834,  and  before  and  since 
then,  cut  and  sold  locust  and  other  timber  from  the  premises  and 
received  the  proceeds  thereof,  amounting  to  $3000  and  upwards ; 
and  that  in  Jiislife  time,  he  rendered  no  account  of  the  rents  and 
profits,  nor  of  the  produce  of  the  timber  sold,  nor  has  Joseph 
Latting  as  administrator  of  Charles,  or  in  his  own  right,  render- 
ed any  account  of  rents  and  profits  received  by  Charles  in  his 
life  time,  or  by  him,  Joseph,  since  his  death. 

That  the  complainant  by  his  uncle  and  next  friend,  repeatedly 
requested  Joseph  Latting  as  administrator,  to  account  for  the 
complainant's  proportion  or  share  of  the  rents  and  profits  and 
of  the  produce  of  timber  received  by  Charles  in  his  life  time, 
and  also  of  the  rents  and  profits  received  by  Joseph  individually, 
since  the  death  of  Charles ;  and  to  pay  what  should  appear  due 
to  the  complainant  from  the  estate  of  Charles,  and  from  Joseph 
individually. 

The  bill  prayed  for  a  discovery,  and  an  account  of  the  rents, 
profits  and  sums  of  money,  arisen  or  become  due  since  Charles 
Latting  first  went  into  possession,  received  by  him  in  his  life, 
and  by  the  defendant  as  administrator  and  individually  since 
his  death ;  and  for  payment  of  the  same  by  the  defendant  as 
administrator  and  individually. 

The  defendant  demurred  to  the  bill ;  assigning  for  causes,  as 
to  the  whole  bill,  want  of  equity,  an  adequate  remedy  at  law, 
and  multifariousness  and  misjoinder  of  causes  of  action.  Also 
specially,  to  so  much  of  the  bill  as  sought  an  account  of  rents, 
profits,  &c.,  accrued  previous  to  the  death  of  Charles  Latting, 
and  to  so  much  as  sought  to  extend  that  account  to  a  time  prior 
to  six  years  before  the  death  of  the  complainant's  father. 

J.  /.  Latting  and  C  B.  Moore,  for  the  defendant,  in  support 
of  the  demurrer. 
YoL.  IV.  6 
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A.  Cristj  for  the  complainant. 

The  Assistant  Yice-Chanoellor. — The  separate  demur- 
rer to  that  part  of  the  bill  which  seeks  a  discovery  and  account 
of  the  rents  of  the  real  estate,  prior  to  the  death  of  the  complain- 
ant's father,  John  Jordan  Latting,  is  undoubtedly  well  taken. 

This  is  also  true  of  the  personal  property  of  J.  J.  Latting,  al- 
leged to  have  come  to  the  hands  of  the  defendant's  father,  and 
in  respect  of  the  timber  said  to  have  been  sold  by  the  latter  be- 
fore the  former's  death. 

The  complainant  has  shown  no. title  to  these  demands.  As 
one  of  the  next  of  kin  of  J.  J.  Latting,  or  as  his  sole  next  of  kin, 
he  has  no  right  or  capacity  to  institute  suits  for  demands  due  to 
his  father.  No  one  but  the  executor  or  administrator  of  the  lat- 
ter, can  prosecute  such  demands,  in  the  cousts  of  this  state. 

There  is  another  ground  of  demurrer  whieh  goes  to  the  whole 
bill,  and  I  will  proceed  to  its  examination. 

The  bill  chaises,  that  Charles  Latting  died  in  May,  1842,  and 
the  defendant,  (one  of  his  sons,)  succeeded  him  in  the  possession 
of  the  real  estate,  and  the  receipt  of  its  rents  and  profits.  That 
in  July,  1842,  the  defendant  was  appointed  administrator  of  his 
father^  and  received  the  tatter's  personal  property,  to  an  amount 
more  than  sufficient  to  pay  all  his  debts.  The  bill  prays  an  ac- 
count from  the  defendanti  as  administrator,  of  the  rents  and  pro- 
fits received  by  the  father  in  bis  lift  time ;  also,  of  the  produce 
of  timber  sold  by  him,  and  the  personal  property  which  came  to 
his  hands  ;  and  an  account  of  the  rents  and  profits  received  by 
the  defendant  individaally,  since  the  death  of  Charles  Latting  ; 
and  for  payment  by  the  defendant,,  as  administrator,  and  indivi- 
dually, of  the  respective  sums  which  may  be  found  due  on  such 
accountings. 

The  defendant  demurs  td  the  whole  bill,  on  the  ground  of 
multifariousness,  and  the  misjoinder  of  these  causes  of  action ; 
insisting  that  a  demand  against  him  individually,  cannot  be 
joined  with  one  against  him  as  the  admir^istrator  of  his  father, 
in  respect  of  transactions  in  which  he  had  no  share  or  interest. 

Multifariousness  in  a  bill,  is  the  improperly  joining  therein, 
distinct  and  independent  matters>^  thereby  confounding  them; 
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as,  for  example,  the  uniting  in  one  bill,  of  several  matters,  per- 
fectly distinct  and  unconnected,  against  one  defendant.  (Story's 
Eq.  PI.  \  271.)  Where  the  parties  to  the  cases  or  claims  as- 
serted in  the  bill  are  the  same,  but  the  claims  are  of  so  different 
a  character,  that  the  court  will  not  permit  them  to  be  litigated  in 
one  record ;  it  is,  more  properly  speaking,  a  misjoinder  of  causes 
of  saK,  though  usually  termed  multifariousness.  (Ibid. }  630 ; 
1  M.  &  Cr.  603,  per  Lord  Cottenham.)  The  leading  case, 
which  is  applicable  to  the  objection  as  here  taken,  is  Ward  v. 
7%e  Duke  of  Northumberland  and  Lord  Beverley^  2  Anstru- 
ther,  469.  The  bill  sought  an  account  against  the  defendants, 
as  executors  of  the  late  Duke,  and  against  one  of  the  defendants, 
(then  Duke ;)  for  an  account  in  respect  of  certain  covenants  in 
a  lease  to  the  plaintiff,  executed  by  the  late  Duke,  and  continu- 
ing under  the  defendant.  Part  of  the  account  claimed,  accrued 
during  the  lifetime  of  the  late  Duke,  and  a  part  after  his  death. 
The  defendants  demurred  separately  to  the  bill  for  the  misjoin- 
der of  these  causes  of  action,  and  both  demurrers  were  allowed. 
In  respect  of  the  Duke,  the  court  said, ''  he  is,  indeed,  interested 
in  every  part  of  the  bill,  but  in  different  characters*  In  the  one 
be  can  only  be  sued  jointly  with  his  co-executor,  in  the  other, 
he  is  perfectly  distinct  from  him.  The  two  demands  against 
Che  Duke,  are,  indeed,  of  a  similar  nature,  but  perfectly  distinct 
and  unconnected.  As  one  of  the  executors  of  his  father,  he  has 
a  right  to  object  to  that  estate  being  implicated  in  litigation  con- 
cerning his  own  affairs." 

This  case  has  been  ever  since  regarded  as  adjudging  that  a  bill 
cannot  blend  a  demand  aj^ainst  the  defendant  as  executor, 
with  one  against  him  in  his  own  right. 

Thus  Lord  Cottenham,  in  Campbell  v.  Mackay^  1  M.  d&  Cr. 
603,  says,  the  defence  of  the  Duke,  as  sustained  in  Ward  v.  The 
Duke  of  Northumberland^  was,  that  it  was  improper  to  join  in 
one  record,  a  case  against  him  as  representative  of  his  father, 
and  a  case  against  him  arising  out  of  transactions  in  which  he 
was  personally  concerned.  And  see  1  Daniell's  Ch.  Pr.  446  ; 
Calvert  on  Parties  to  Suits  in  Equity,  89.  Also,  the  Attorney 
General  v.  The  GoldsmitKs  Company^  5  Simons,  675,  per  Vice- 
Chancellor  Shad welL    Mr.  Daniell  says,  a  plaintiff  ca'tinot  join 
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ia  his  bill,  even  against  the  same  defendant,  matters  of  different 
natures^  although  arising  out  of  the  same  transaction.    (1  Dan. 

Cb.  Pr.  449.) 

The  rule  has  been  adopted  in  this  state.  In  Johnson  v.  John- 
son, 6  J.  C.  R.  163,  the  bill  united'  charges  of  adultery  and  of 
cruel  and  inhuman  treatment,  and  Chancellor  Kent  decided  that 
the  bill  could  not  be  sustained.  He  referred  to  Ward  v.  The 
Duke  of  Northumberland,  on  the  Duke's  demurrer,  as  having 
decided  the  same  principle.  The  case  of  Decamp  v.  Decamp^ 
1  Green's  Ch.  R.  294,  is  to  the  same  effect.  In  Hunn  v.  Norton, 
Hopk.  R.  374,  Chancellor  Sanford  said  -that  a  demand  against 
the  defendant,  as  executor,  could  not  be  united  with  a  personal 
debt  from  him  to  the  complainant,  without  his  consent. 

In  Fellows  v.  Fellows,  4  Cowen,  701,  Judge  Sutherland, 
speaking  of  the  case  of  Ward  v.  TTie  Duke  of  Northumberland, 
says  the  bill  was  held  bad,  not  because  a  considerable  part  of  it 
related  merely  to  the  private  concerns  of  the  Duke,  with  which 
Lord  Beverley  had  no  concern ;  but  it  was  bad,  as  against  the 
Duke  alone,  because,  although  he  was  interested  in  every  part 
of  it,  it  was  in  different  characters. 

I  will  refer  also  to  Bryan  v.  Blythe,  (4  Blackford's,  Indiana, 
Rep.  249,  261 ;)  and  Story's  Eq.  PI.  §  271. 

The  case  of  Varick  v.  Smith,  (5  Paige,  137,  160,)  cited  by 
the  defendant,  does  not  conflict  with  these  authorities.  The 
chancellor  there  held,  that  a  bill  might  contain  two  good  causes 
of  action,  arising  out  of  the  same  transaction,  in  which  all  the 
defendants  are  interested  in  the  same  claim  of  right,  and  the 
relief  asked  for  in  relation  to  each,  is  of  the  same  general  cha- 
racter. 

Here  the  possession  and  acts  of  Charles  Latting,  are  a  diffe- 
rent transaction  from  those  of  Joseph  Latting.  The  latter  is 
interested  personally  and  exclusively  in  the  claim  against  him  ; 
and  it  does  not  appear,  that  he  has  any  personal  interest  in  the 
claim  against  Charles  Latting. 

The  reasons  for  the  rule  are  as  applicable  to  the  case  of  a  sole 
defendant,  as  to  that  of  several  defendants.  The  two  claims  in 
this  case,  require  totally  distinct  examinations  and  accounts. 
They  are  wholly  unconnected  with  each  other.    The  defence 
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which  Charles  Latting  had,  may  be  wholly  different  from  that 
which  the  defendant  has  to  the  portion  of  the  bill  against  him 
personally.  This  would  lead  to  distinct  issues  and  separate 
proofs,  and  to  the  probability  of  confounding  those  applicable  to 
one  defence  with  those  pertaining  to  the  other.  The  litigation 
of  the  claim  against  him  as  administrator,  may  be  productive  of 
long  and  harassing  delay,  while  the  other  claim,  if  it  stood 
alone,  might  be  speedily  and  economically  disposed  of  And 
when  brought  to  a  close,  the  decree  would  be  entirely  distinct, 
as  applicable  to  the  two  claims. 

Courts  of  equity,  as  was  retnarked  by  Chancellor  Kent,  are 
anxious  to  preserve  some  analogy  to  the  simplicity  of  declara- 
tions at  common  law.  It  is  well  settled  that  at  law,  a  demand 
against  a  defendant  individnally,  and  one  against  him  as  execu- 
tor or  administrator,  cannot  be  joined  in  the  same  declaration. 
(Myer  v.  Cole^  12  Johns.  349 ;  Reynolds  v.  Reynolds^  3  Wend. 
Rep.  244.) 

The  reason  of  the  thing,  as  well  as  the  authorities,  are 
against  the  union  of  the  distinct  demands  attempted  by  this 
bill.  And  as  the  demurrer  goes  to  the  whole  bill,  k  must  be 
dismissed  with  costs.    {Boyd  v.  Hoyi^  6  Paige,  65,  79.) 


J.  L.  Moore  and  others  v.  M.  P.  Moore  and  others. 

The  court  of  chancery  protects  an  infant  againat  hia  own  immature  jadgment  and 
improvident  conduct,  as  well  ae  against  the  acts  and  designs  of  others. 

Where  an  infant  defendant,  was  examined  as  a  witness  against  his  own  interest, 
by  an  adult  co-defendant,  his  brother,  under  a  common  order,  and  against  the 
objection  of  the  guardian  ad  litem  ;  his  deposition  was  suppressed. 

Such  an  examination  should  not  be  had,  without  the  special  order  of  the  court, 
made  opon  a  full  understanding  of  all  the  circumstances. 

An  agent  entrusted  with  the  collection  of  a  mortgage,  caused  the  premises  to  be 
bid  off  for  his  own  benefit,  at  the  sale  on  the  foreclosure,  for  less  than  their 
yalne,  and  for  less  than  a  third  of  the  debt ;  the  mortgagor  being  insolvent. 
Held,  that  the  purchase  must  be  deemed  to  have  been  for  the  benefit  of  his 
principaL 
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Proof  that  the  principal  limited  him  to  hid  Iom  than  the  00m  for  which  he  hoaght 
the  premiseBy  will  not  sopport  such  a  parcha«e ;  unlees  it  were  shown  that  all 
the  iacts  bearing  upon  expediency  of  th^  pri|icipal*e  haying  the  property,  were 
commnoicated  to  the  latter. 
May  7,  8,  9, 93,  26 ;  Aogoat  S8, 1848. 

The  bill  was  filed  January  19, 1844,  by  John  L.  Moore  and 
some  others  of  the  heirs  of  Levris  Moore,  late  of  Hackensack 
in  the  state  of  New  Jersey,  deceased,  against  Michael  Price 
Moore,  Charles  Moore,  and  the  residue  of  those  heirs,  and 
against  William  B.  Aitken.  The  object  of  the  bill  was  to  have 
the  purchase  of  a  house  and  lot  in  Eighteenth  street,  near  the 
Fifth  Avenue,  made  by  W.  B.  Aiiken,  under  the  foreclosure  of 
a  mortgage  held  by  Lewis  Moore,  conducted  by  M.  P.  Moore  as 
his  agent,  declared  to  have  been  made  for  the  benefit  of  Lewis 
Moore ;  and  to  have  a  partition  of  the  same  made  among  his 
heirs.  The  lot  had  been  conveyed  by  Aitken  to  M.  P.  Moore. 
The  bill  waived  an  answer  on  oath  from  the  latter. 

Separate  answers  were  put  in  by  the  two  last  named  defend- 
ants, and  testimony  was  taken  to  a  considerable  extent,  on  both 
sides.  Charles  Moore,  who  was  in  his  nineteenth  year,  an^ 
swered  by  his  guardian  od  litem.  His  interests  were  identical 
with  the  complainants^  but  he  was  examined  as  a  witness  in 
behalf  of  the  defendants  M.  P.  Moore  and  Aitken,  under  a 
common  order.  His  guardian  ad  litem  objected  to  his  being 
examined ;  and  the  complainants  objected  also,  on  the  ground 
that  being  an  infant,  he  could  not  be  so  examined  against  his 
interest. 

The  facts  material  to  the  understanding  of  the  points  reported, 
will  be  found  in  the  opinion  of  the  court. 

There  were  motions  on  both  sides,  to  suppress  testimony ;  of 
which  that  to  suppress  the  deposition  of  the  infant  defendant 
will  alone  be  noticed. 

E.  Sandford,  for  the  complainants. 

The  deposition  of  C.  Moore  should  be  suppressed.  It  was 
given  against  his  interest.  He  was  incapable  of  electing  to 
testify ;  the  court  alone  could  make  the  proper  election,  and 
exercise  a  discretion  for  him.  The  court  is  bound  to  see  that  his 
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interests  are  protected,  and  to  protect  him  against  himself. 
(Bing.  on  Inf.  3, 104.)  Even  his  guardian  cannot  compromit 
his  rights ;  the  guardian's  answer  cannot  be  read  against  him, 
nor  can  the  infant  admit  any  thing  on  which  the  court  will  act. 
(2  Vern.  342 ;  2  P.  Will.  387, 401  ',Ji  Atk.  377 ;  6  Paige,  536 ;  6 
ibid.  363 ;  1  Barb.  Ch.  Pr.  149.) 

On  the  merits,  Mr.  ^SStsm^/orcf  argued  the  following  points : 

I.  The  pleadings  establish  the  facts,  that  at  the  time  of  the 
foreclosure  of  the  mortgage  executed  by  Edmund  Wilkes  to  Lewis 
Moore,  for  $4000,  Michael  Price  Moore  was  the  agent  of  Lewis 
Moore,  and  that  the  collection  of  that  bond  and  mortgage  and 
securing  the  debt  eridenced  thereby,  were  matters  expressly 
placed  in  his  charge  as  such  agent,  and  that  M.  P.  Moore  con* 
ducted  all  the  proceedings  in  that  character.  That  he  was,  in 
fact,  the  purchaser  of  the  mortgaged  premises  at  the  sale.  That 
no  consideration  or  purchase  money  was  ever  paid,  and  M.  P* 
Moore  has  ever  since  received  the  rents  of  the  premises. 

II.  The  purchase  so  made  by  M.  P.  Moore,  was  clearly  a  fraud 
upon  his  principal,  Lewis  Moore,  and  was  successfully  concealed 
until  after  his  decease.  Lewis  Moore  entrusted  him  with  the 
whole  management  of  his  property  in  New  York,  and  reposed 
in  him  as  his  agent,  entire,  unsuspecting  and  absolute  confi- 
dence. It  is  the  cardinal  rule  of  this  court,  that  he  who  bar- 
gains in  a  matter  of  advantage  to  himself,  with  a  person  placing 
confidence  in  him,  takes  upon  himself  the  whole  proof  that  the 
transaction  is  righteous.  (6  Yes.  266,  276 ;  6  Price,  42 ;  9  ibid. 
169;  10  ibid.  62;  1  Cox  Ch.C.  112;  2  Sim.  &  St.  41;  14 
Yes.  273,  287,  289,  293,  300 ;  1  John.  Ch.  R-  394 ;  1  Story,  Eq. 
Jur.  §  218,  308,  310,  313,  315,  316,  316,  a.)  Further,  as  to  his 
purchase,  being  agent,  &c.,  10  Yes.  381,  393,  401 ;  9  ibid.  235, 
245 ;  2  John.  Ch.  R.  262 ;  5  John.  43 ;  1  Tamlyn,  282 ;  8 
Gowen,  361,  which  overrules  13  John.  226 ;  5  Bligh,  N.  S.  165 ; 
8  Lond.  Jurist.  Rep.  1015.) 

III.  The  purchase  was  not  merely  constructively  fraudulent 
from  the  relation  of  the  parties,  but  it  was  fraudulently  devised 
and  concerted  with  the  defendant  William  B.  Aitken,  to  conceal 
it  from  the  knowledge  of  Lewis  Moore.    Aitken  took  the  title  in 


40  CASES  IN  CHANCERY. 


Moore  ▼.  Moore. 


trust  for  M.  P.  Moore,  and  conveyed  it  to  him  on  the  20th  June, 
1843,  shortly  after  the  death  of  Lewis,  in  execution  of  the  trust. 
He  paid  no  consideration,  and  had  made  no  payments  whatever 
on  account  of  the  property,  until  after  the  filing  of  the  hill  in  this 
cause.  The  title  still  appears  from  the  records,  to  be  in  Aitken, 
and  as  the  apparent  holder  of  the  legal  title,  as  well  as  from 
having  been  a  party  to  the  fraud,  he  is  properly  made  a  defen- 
dant in  this  suit. 

IV.  The  heirs  at  law  and  devisees  of  Lewis  Moore,  are  entitled 
to  a  decree  declaring  that  M.  P.  Moore  holds  the  legal  title  to  the 
premisesin  question,  in  trust  for  them ;  and  directing  him  to  con- 
vey to  them  their  respective  portions  thureof,  free  from  all  charges 
or  incumbrances  imposed,  suffered  or  permitted  ty  him ;  or  direc- 
ting a  sale  of  the  premises,  and  a  similar  conveyance  to  be  made 
thereupon  by  M.  P.  Moore  to  the  purchaser,  and  a  distribution 
of  the  proceeds  of  the  sale  among  the  parties  according  to 
their  several  interests. 

y.  The  defendants  M.  P.  Moore  and  W.  B.  Aitken  should  be  de- 
creed to  pay  the  costs  of  this  suit. 

A.  6r.  Rogers^  for  the  defendant,  M.  P.  Moore,  insisted  that 
C.  Moore's  deposition  was  competent  and  properly  taken.  It  is 
jio  objection  that  he  was  testifying  against  his  own  interest. 
(1  John.  162.)  He  was,  therefore,  a  most  disinterested  witness. 
(1  Hoff.  Ch.  Pr.  486,  as  to  the  practice.)  The  counsel  also  cited, 
10  Mod.  20,  Mosely  312  ;  2  Dick.  781 ;  Prec.  in  Ch.  411;  1 
Aitk.451;  3  P.  Will.  287;  1  Bibb,  164;  1  Gallison,  630;  2 
Cowen,  139.  It  was  necessary  to  make  C.  Moore  a  party,  and 
his  interest  is  in  the  question,  rather  than  in  the  event  of  the  suit. 
An  infant  cannot  make  admissions ;  but  that  is  no  reason  why 
he  may  not  prove  a  fact,  though  it  be  against  his  interest.  There 
was  no  judgment  or  discretion  to  be  exercised  here.  The  rights 
of  third  persons  were  concerned.  Suppose  he  were  the  subscri- 
bing witness  to  a  deed.  His  infancy  is  a  personal  privilege; 
these  complainants  cannot  take  advantage  of  it. 

On  the  merits,  Mr.  Rogers  made  the  following  points : 
First.  The  bill  in  this  cause  being  filed  by  some  of  the  heirs 
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of  Lewis  Moofe  deceased,  for  a  re-conveyance  by  the  defendant 
Michael  P.  Moore,  of  the  premises  mentioned  in  the  bill,  solely 
on  the  ground  that  M.  P.  Moore  was  the  agent  of  Lewis  Moore, 
deceased  ;  that  he  purchased  the  premises  at  the  master's  sale, 
under  a  foreclosure  of  a  mortgage  to  Lewis  Moore,  for  his  own 
benefit,  and  that  he  kept  his  father  in  ignorance  of  the  intended 
sale  and  of  the  proceedings  to  foreclose  the  mortgage ;  it  is  clear 
that  unless  these  facts  be  proved,  there  is  no  foundation  for  the 
suit. 

Second.  The  allegation  of  the  purchase  by  M.  P.  Moore,  is 
not  only  positively  denied  by  the  answers  of  the  defendants,  M. 
P.  Moore  and  William  B.  Aitken,  but  there  is  not  a  single  wit- 
ness produced  to  prove  the  allegations  or  disprove  the  answers ; 
but  on  the  contrary,  the  complainants  themselves  disprove  this 
allegation  by  their  own  testimony,  nor  is  there  the  slightest  tes^ 
tiraony  on  the  part  of  the  complainants,  to  prove  any  of  the 
material  allegations  in  the  bill ;  but  on  the  contrary,  all  those 
other  allegations  are  entirely  disproved. 

Third.  If  it  be  said,  that  though  there  is  no  positive  proof  of 
the  purchase  by  Michael  P  .Moore,  on  his  own  account,  there  are 
facts  and  circumstances  in  the  case  to  raise  the  inference  of  such 
purchase— the  reply  is,  that  those  facts,  even  if  unexplained,  and 
if  there  were  no  rebutting  facts  and  circumstances,  would  not  be 
sufficient  against  the  positive  denial  of  the  answers ;  more  espe- 
cially as  the  complainants  have  no  personal  knowledge  on  the 
subject. 

Fourth.  The  facts  and  circumstances  relied  on  by  the  com- 
plainants to  raise  the  inference  that  M.  P.  Moore  purchased  the 
premises  on  his  own  account ;  slight  as  they  are,  are  all  ex- 
plained and  accounted  for,  and  are  also  met  by  opposing  facts 
and  circumstances. 

Fifth.  Even  if  the  subsequent  conditional  conveyance  in 
the  nature  of  a  mortgage  by  Aitken  to  M.  P.  Moore,  be  not  satis- 
factorily explained  as  a  conditional  conveyance  or  mortgage,  or 
security,  by  Aitken  to  Moore  to  reimburse  him  the  amount  ad- 
vanced, and  the  same  is  to  be  considered  as  an  absolute  convey- 
ance, Aitken  had  a  right  to  sell  and  M.  P.  Moore  a  right  to  pux- 
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chase  the  property ;  his  relation  as  ageot,  quoad  this  transaction, 
having  then  entirely  ceased. 

SixiA.  The  rule  that  a  trustee  cannot  purchase,  does  not  apply 
to  this  case.  The  principle  applicable  to  a  trustee,  being  dif- 
ferent from  that  applicable  to  a  mere  agent. 

Seventh,  But  this  general  rule  is  qualified — not  that  a  trustee 
cannot  purchase,  but  that  he  cannot  purchase  from  himself  with- 
out the  consent  of  his  cestui  que  trust.  But  a  trustee  may  pur- 
chase even  from  himself,  with  the  consent  of  his  cestui  que  trust. 

Eightfu  There  is  no  rule  that  an  agent  cannot  purchase  of 
his  principal  even  at  a  private  sale ;  the  only  disadvantage  ac- 
cruing to  him  in  such  case  is,  the  onus  lies  on  him  to  show  that 
no  advantage  has  been  taken  of  his  principal. 

In  this  case  the  agent  had  the  consent  of  his  principal  to  pur- 
chase ;  all  the  facts  were  communicated  to  him,  and  the  princi- 
pal was  advised  to  purchase  and  refused,  and  the  sale  was  bene- 
ficial to,  and  approved  of  and  ratified  by  him. 

Ninth.  But  the  general  rule  that  a  trustee  cannot  purchase, 
does  not  apply  to  judicial  sales,  much  less  to  a  mere  agent  to 
collect,  not  clothed  with  the  legal  title  to  the  property.  (13  John. 
220 ;  I  Peters'  C.  C.  R.  364 ;  2  Dow,  299  ;  1  Molloy,  417,  457; 
1  Sim.  <k  St.  566 ;  9  Pick.  212.) 

Tenth.  The  sale  was  fair,  well  attended,  and  the  premises 
sold  for  their  full  value ;  but  whether  sold  for  full  value  or  not, 
is  immaterial  under  the  frame  of  this  bill,  and  the  circumstances 
of  the  case.    (2  Cowen,  140, 175, 184.) 

W.  B.  Aitken^  in  person,  argued  the  following  points : 
I.  The  defendant  Aitken  was  a  bona  fide  purchaser  of  the 
premises  described  in  the  complainant's  bill.  The  sale  to  him 
was  valid,  and  a  bar  to  all  claim  Lewis  Moore  had  to  the  prem- 
ises under  his  mortgage ;  and  the  sale  is  not  to  be  invalidated 
by  any  acts  between  Michael  Price  Moore  and  Ailken  subse- 
quent to  the  sale.    (2  R.  S.  119.) 

Tiiere  is  no  proof  that  the  defendant  Aitken  knew  of  the  re- 
lation between  Lewis  Moore  and  M.  P.  Moore,  or  that  he  was 
privy  to  any  fraud.    Fraud  is  denied  by  his  answer,  and  is  not 
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proved  by  the  complaiaant ;  and  the  bill  should  be  dismissed  as 
to  the  defendant  Aitken,  with  costs. 

II.  To  establish  fraud  or  interest,  the  proof  is  with  the  com- 
plainants. Honesty  is  to  be  presumed,  the  contrary  is  to  be 
proved  at  least  by  strong  circumstances     (3  Atk.  636.) 

III.  Lewis  Moore,  (the  mortgagee,)  had  sufficient  time  to  ob- 
ject to  the  sale,  but  did  not  object ;  on  the  contrary  he  assented 
to  the  sale.  A  suit  should  have  been  commenced  without  delay. 
(3  J.  C.  R.  426.) 

lY.  The  presumption  is  that  the  price  premises  shall  bring, 
on  a  sale  at  public  auction,  under  the  direction  of  a  master  of 
the  court,  is  the  true  value  of  the  premises.  Inadequacy  of 
price,  is  not  a  good  ground  for  setting  aside  a  sale,  unless  it  is  so 
gross  as  to  shock  the  conscience  or  to  bear  undoubted  evidence 
of  fraud.    (11  John.  666 ) 

Y.  From  the  testimony  of  Charles  Moore,  it  appears  that  Mi- 
chael Price  Moore  furnished  his  father,  Lewis  Moore,  with  all 
the  knowledge  he  himself  possessed  in  the  matter,  and  Lewis 
Moore  acquiesced  in  the  sale,  and  the  sale  on  this  testimony 
should  be  confirmed. 

E.  Sandfordf  in  reply,  referred  to  1  Sand.  Ch.  R.  148 ;  14 
Yes.  273 ;  6  Watts  &  Serg.  18,  40 ;  9  Paige,  237  ;  10  ibid.  362 ; 
and  Ellis  v.  Measerve^  before  the  chancellor,  not  yet  reported. 

The  Assistant  YiCE-CHANCsLLOR.^-The  motion  to  sup- 
press the  deposition  of  Charles  Moore,  presents  a  new  question. 
He  was  properly  included  in  the  suit  as  a  defendant,  and  in  one 
aspect  o{  the  relief  sought  by  the  bill,  a  sale  of  the  lot  in  ques- 
tion as  being  the  real  estate  of  Lewis  Moore  at  his  death,  Charles 
Moore  was  a  necessary  party. 

He  has  been  examined  as  a  witness  in  favor  of  his  co-defend- 
ants, M.  P.  Moore  and  VY.  B.  Aitken,  adversely  to  hi?  own  in- 
terest in  the  subject  matter  of  the  suit. 

There  is  no  doubt  that  the  general  rule  is  as  insisted  on  by 
the  defendant's  counsel,  that  one  defendant  may  examine  as  a 
witness  in  his  own  behalf,  another  defendant  who  is  not  inter- 
ested in  the  question  to  which  he  is  called. 
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And  I  think,  with  his  own  assent,  he  may  in  general,  be  ex- 
amined for  his  co-defendant  against  his  own  interest.  Where 
he  is  interested,  and  is  unwilling  to  testify,  he  cannot  be  im- 
proved as  a  witness  in  equity,  or  at  law. 

Is  an  infant  within  the  general  rule?  An  infant's  admissions 
may  be  proved  against  him,  but  they  are  to  be  cautiously  weighed 
with  reference  to  his  age  and  understanding. 

Here  the  infant  could  not  be  compelled  to  testify.  The  offi- 
cer appointed  by  the  court  to  watch  over  his  interests  in  the 
suit,  objected  to  his  being  examined.  If  these  defendants  had 
sought  to  compel  him  to  testify  by  a  cross  bill,  the  court  would 
not  have  permitted  him  to  answer  on  oath  ;  and  if  he  had  in- 
advertently admitted  their  allegations,  they  would  not  be  enti- 
tled to  any  relief  upon  such  admission. 

The  court  is  bound  to  see  that  an  infant  litigant's  rights  and  in- 
terests are  protected.  It  will  not  suffer  him  to  make  a  discovery 
in  the  suit,  nor  to  affect  his  rights  by  any  admission  contained 
in  his  answer.  When  there  is  a  discretion  to  be  exercised  for 
him,  or  affecting  his  interests,  the  court  appoints  a  suitable  per- 
son, or  refers  it  to  a  master,  to  execute  such  discretion.  In  short, 
it  protects  him  against  his  own  immature  judgment  and  impro- 
vident conduct,  as  well  as  against  the  acts  and  designs  of  others. 

For  these  positions,  I  refer  to  a  few  of  the  numerous  authori- 
ties, viz.  Napier  v.  Effingham,  (2  P.  Will.  403 ;)  Wrottesley  v. 
Bendish,  (3  ibid.  237 ;)  Legandv.  Sheffield,  (2  Atk.  377 ;)  Bulk- 
ley  V.  Van  Wj/ck,  (5  Paige,  536 ;)  Stephenson  v.  Stephenson, 
(6  ibid.  353;)  Bingham  on  Infancy,  114  to  121.  In  SerleY. 
St.  Eloy,  (2  P.  Will.  386,)  the  Master  of  the  Rolls  refused  to 
acton  an  admission  made  against  her  interest  in  a  bill  filed  by  an 
infant,  and  directed  the  cause  to  stand  over,  so  that  the  bill  might 
be  amended.  And  see  Lady  Effingham  v.  Napier,  (3  Bro.  P. 
C.  301.)  Lord  Thurlow,  it  is  true,  allowed  the  infant's  guardian 
ad  litem  to  be  examined  as  a  witness ;  but  the  report  does  not 
show  whether  it  was  in  favor  of  the  infant  or  against  him. 
( Walker  v.  Thom,as,  2  Dick.  781.)  In  any  event,  he  as  guar- 
dian merely,  had  no  interest  in  the  event  of  the  suit.  The  ar- 
gument is  plausible,  that  an  infant  ought  to  be  permitted  to  tell 
the  truth,  even  when  it  is  against  his  own  interest.    And  the 
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argument  would  be  equally  cogent,  to  allow  a  complainant  to 
compel  an  infant  who  is  eighteen  or  twenty  years  of  age,  to 
answer  his  bill  on  oath  and  be  bound  by  his  discovery.  But  so 
long  as  the  court  undertakes  to  protect  the  rights  of  infants ; 
shielding  them  from  discovery,  exercising  all  discretion  for  them, 
and  precluding  them  from  influencing  their  interests,  either  by 
their  acts,  or  their  admissions  in  pleading;  I  think  it  would  be 
subversive  of  the  principles  upon  which  the  court  thus  proceeds, 
to  suffer  an  adult  defendant,  by  any  inducements,  whether  of 
persuasion  or  of  threats,  to  obtain  an  infant's  consent  to  appear 
and  testify  as  a  witness  against  his  own  interest,  in  a  cause  where 
he  is  a  party. 

I  do  not  say  that  in  every  such  case  the  adult  defendant  shall 
be  inflexibly  precluded  from  obtaining  testimony  from  an  infant 
co-defendant ;  but  I  am  entirely  satisfied  that  it  should  not  be 
permitted  except  by  the  special  order  of  the  court,  made  upon  a 
full  understanding  of  all  the  circumstances. 

The  deposition  of  Charles  Moore,  must  therefore  be  sup- 
presssed. 

The  principal  questions  involved  in  the  cause  are  free  from 
difficulty. 

Mr.  Aitken  claims  to  be  a  bona  fide  purchaser  of  the  house 
and  lot,  without  notice,  but  his  case  presents  scarcely  a  single 
element  of  such  a  purchase.  One  indispensable  requisite  to  es- 
tablish the  character  of  a  purchaser  in  good  faith,  is  the  payment 
of  the  purchase  money.  Now  Mr.  Aitken,  when  this  bill  was 
filed  had  not  paid  a  cent  of  the  sum  which  he  had  bid  upon  the 
sale.  The  alleged  crediting  of  the  amount  in  the  private  account 
of  M.  P.  Moore,  when  Aitken  knew  the  money  did  not  belong 
to  him,  does  not  deserve  notice.  In  Dr.  Moore's  own  version  of 
the  affair  before  the  surrogate,  he  says  his  father  directed  the 
sale  to  be  made  for  cash ;  yet  no  cash  whatever  was  paid,  up  to 
the  period  of  this  litigation. 

M.  P.  Moore  now  appears  before  the  court  as  the  owner  of 
the  house  and  lot  in  fee,  stating,  it  is  true,  an  undefined  and  in- 
determinate arrangement  between  Aitken  and  himself  as  to  the 
future  ownership ;  but  Aitken,  having  no  legal  title,  nor  any 
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claim  as  a  bona  fine  purchaser  in  equity,  may  be  placed  entirely 
out  of  view,  in  disposing  of  the  rights  of  the  parties. 

The  case  is  thus  narrowed  down  to  a  very  simple  state  of 
facts ;  the  narration  of  which  will  suffice  to  satisfy  any  fair 
mind  of  what  the  law  should  decide ;  and  the  rules  of  law,  will 
be  found  in  this  respect,  to  second  the  dictates  of  integrity  and 
good  sense. 

Dr.  Moore  from  early  in  1839  to  the  death  of  his  father  in 
June  1843,  was  the  agent  of  the  latter,  having  the  entire  charge 
of  his  real  and  personal  property  in  this  city.  The  bond  and 
mortgage  of  Wilkes  came  to  his  hands  as  such  agent ;  and  pre- 
vious to  1842,  he  had  obtained  possession  of  the  mortgaged 
premises.  In  1841,  they  yielded  a  rent  of  $250,  a  year,  out  of 
which  were  payable  the  repairs,  taxes  and  insurance.  The  loan 
made  on  this  mortgage  by  Lewis  Moore  in  1836,  was  (4000. 
The  mortgagor  had  become  hopelessly  insolvent.  In  the  winter 
of  1841,  1842,  when  real  estate  was  exceedingly  depressed  in 
price ;  having,  as  one  of  the  masters  of  the  court  stated,  lio  mar- 
ket price ;  this  mortgage  was  foreclosed  by  Dr.  Moore  as  his 
father's  agent.  He  attended  the  sale,  and  suffered  Mr.  Aitken 
to  become  the  purchaser  for  $1660.  Mr.  Aitken  was  his  legal 
adviser  at  the  time,  and  he  had  suggested  to  A.,  that  the  sale 
was  to  take  place,  and  expected  to  meet  him  at  the  sale.  The 
mortgage  debt  was  then  about  $5000 ;  the  property,  yielding 
an  income  of  $250,  annually,  was  estimated  by  some  witnesses 
as  low  as  $1500,  to  1600,  for  cash,  and  by  others  at  $2800.  It 
was  appraised  at  $2500,  by  the  assessors  in  their  assessment 
for  the  city  taxes  in  1842.  In  the  fall  of  1845,  the  same  wit- 
nesses valued  it  at  $2900,  and  $4000  respectively. 

Dr.  Moore  paid  the  master's  fees  about  a  year  after  the  sale. 
Nothing  else  was  ever  paid  to  the  master  ;  but  on  his  executing 
the  deed  to  Aitken,  Dr.  Moore  gave  to  the  master  his  receipt  for 
the.net  proceeds  of  the  sale,  as  agent  for  his  father.  While  these 
proceedings  were  going  on,  the  latter,  an  aged,  infirm  man,  was 
drawing  to  the  close  of  his  life.  He  bad  intrusted  every  thing 
to  his  agent ;  he  had  rarely  visited  New  York  for  several  years, 
and  not  at  all  for  two  years,  before  his  death  ;  and  he  died  just 
after  the  delivery  of  the  master's  deed.    A  few  days  after  his 
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death,  Mr.  Aitken  executed  to  Dr.  Moore,  a  deed  of  the  house 
and  lot,  which  was  not  recorded ;  and  the  latter  has  received  the 
rents,  with  the  exception  of  a  single  quarter,  from  the  time  the 
mortgagor  gave  up  the  possession,  to  the  closing  of  the  testimony 
in  the  cause. 

He  states  that  he  credited  the  purchase  money  to  his  father  in 
account,  and  he  produced  an  account  showing  it  credited  under 
a  date  six  days  subsequent  to  his  father's  death.  And  he  now 
claims  that  the  master's  sale  was  valid,  and  that  his  father  had 
no  right  or  interest  in  the  property ;  and  as  a  necessary  conse- 
quence, that  it  belongs  to  him. 

In  other  words,  the  position  is,  that  the  general  agent  of  a 
party,  proceeding  to  collect  a  mortgage  for  his  constituent,  may 
buy  the  property  at  the  sale  on  the  mortgage  for  less  than  a  third 
of  the  debt,  pay  the  price  by  a  paper  credit  to  his  constituent,  and 
become  its  absolute  owner. 

Before  giving  my  view  of  this  monstrous  proposition,  it  is  prop- 
er to  advert  to  the  ground  on  which  the  proceeding  is  justified 
by  the  defendants.  Dr.  Moore  insists  that  his  father  had  an  in- 
veterate horror  of  owning  real  estate  in  this  city,  and  instructed 
him  peremptorily,  not  to  bid  over  $1600  on  the  sale  of  the  house 
and  lot.  The  deposition  of  Charles  Moore  being  out  of  the  case, 
there  is  no  proof  in  support  of  this  direction,  except  that  derived 
from  Dr.  Moore's  examination  before  the  surrogate,  which  was  in- 
troduced as  an  admission  by  the  complainants.  There  is  no 
positive  allegation  in  the  examinations,  that  Lewis  Moore  res- 
tricted him  to  a  bid  of  $1600.  In  one  paragraph.  Dr.  Moore 
says  that  Aitken  knew  that  his  father  had  authorized  him  to  go 
no  higher  than  $1600  ;  and  in  the  only  other  paragraph  con- 
cerning it,  he  says  he  told  the  master  that  he  was  limited  by  his 
father  not  to  bid  over  $1600.  He  also  states  that  he  paid  White- 
ly  $20  for  the  release  of  the  equity  of  redemption,  with  the  con- 
sent of  his  father.  But  this  payment  was  consistent  with  his 
father's  supposing  either  that  he  was  the  purchaser,  or  that  the 
property  was  yet  to  be  sold. 

The  testimony  falls  entirely  short  of  establishing  that  Lewis 
Moore  limited  his  agent  to  bid  only  $1600. 

If  the  testimony  of  Charles  Moore  were  admitted,  it  would 
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not  materially  affect  the  case.  la  order  to  support  his  own  pur- 
chase of  the  subject  matter  of  his  agency,  after  proof  of  ac- 
tual payment  of  the  price,  it  would  be  incumbent  on  Dr.  Moore 
to  prove  that  his  father  gave  the  instruction  after  he  had  in- 
formed him  fully  of  all  the  facts,  and  of  his  own  intention  to 
buy  the  property  at  a  price  beyond  the  limit  designated.  It 
seems  that  Lewis  Moore's  dislike  of  New  York  lots,  did  not  pre- 
vent him  from  buying  in  four  other  houses  and  lots  on  the  fore- 
closure of  mortgages,  about  the  period  of  this  sale ;  hence,  that 
element  of  the  alleged  instruction  is  not  sustained.  Now,  can 
any  one  believe,  that  Lewis  Moore,  as  a  man  of  sense  and  in- 
telligence, if  he  had  been  aware  of  the  state  of  the  market  for 
the  sale  of  lands  in  New  York,  that  there  were  none  but  forced 
sales  made,  that  this  lot  was  in  a  rapidly  increasing  part  of  the 
city,  was  in  his  own  possession  irrecoverably,  and  producing  a 
net  income  equal  to  the  interest,  at  six  per  cent,  on  at  least 
$3000 ;  that  th&  mortgagor  was  desperate,  and  the  lot  on  which 
he  had  loaned  $4000,  was  his  only  resource  for  payment ;  would 
have  instructed  his  agent  to  let  it  go  for  $1500?  Especially,  if 
his  agent  had  told  him  that,  if  he  would  not  bid  beyond  that, 
the  agent  himself  would  buy  it  at  a  greater  price.  Would  not 
Mr.  Moore,  under  those  circumstances,  have  instructed  his  agent 
to  bid  $4000,  rather  than  $1600  ? 

Another  ground  which  was  urged  at  the  hearing,  was,  Lewis 
Moore's  ratification  of  what  had  been  done  by  his  agent.  This 
was  not  set  up  in  the  answers  ;  and,  moreover,  as  it  rests  upon 
the  testimony  of  Charles  Moore ;  I  need  not  comment  upon  its 
validity. 

The  law  is  so  clearly  settled,  that  a  purchase,  under  the  cir- 
cumstances of  this  case,  cannot  be  permitted  to  stand ;  as  to 
render  it  superfluous  for  me  to  state  the  authorities  in  detail.  I 
will  refer  to  Van  Epps  v.  Van  Eppsy  9  Paige,  237 ;  Torrey  v. 
The  Bank  of  Orleans^  9  ibid.  649,  affirmed  unanimously,  in 
the  Court  for  the  Correction  of  Errors,  December,  1843(a); 
Cram  v.  Mitchell^  1  Sandf.  Oh.  R.  251 ;  and  the  cases  cited 


(a)  Reported  in  7  Hill,  S60.    And  lee  Dohwn  t.  Raeeyt  3  Sand.  Ch.  R.  60 ; 
'Ward  V.  Smith,  ibid.  593. 
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in  those  decisions;  also,  Rothschild  v.  Booktnan,  5  Bligb,  N. 
S.  165,  189;  Charter  v.  Trevelyan,  U  CI.  and  Fin.  714^ 
732.  It  was  insisted,  that  the  rule  sustained  in  these  caseSi 
does  not  apply  to  a  pubtic  judicial  sale,  and  the  case  of  Shelr 
don  V.  SheUanj  13  Johns.  220,  was  relied  upon  as  establishing 
the  exception.  That  decision  was  in  a  court  of  law,  and  what 
was  said  upon  this  point,  was  merely  a  dictum  of  the  Chief 
Justice.  Under  the  issues  there,  the  question  could  not  be 
presented. 

If  it  were  a  decision,  GcUatian  y.  Cunninghatn^  8  Cowen, 
361,  372,  379,  in  our  court  of  last  resort,  overrules  Sheldon  t« 
Sheldmi.  See  also  the  note  to  13  Johns.  222 ;  and  Davoue  v. 
Fanning,  2  J.  C.  R.  262. 

Mr.  Aitken's  argument  illustrates  one  of  the  many  obvious 
reasons,  why  an  agent  should  not  be  permitted  to  purchase  at  a 
sale  like  this,  unless  with  the  consent  of  his  principal*  He  said 
it  was  the  practice  of  mortgagees  to  have  third  persons  appear 
and  bid  at  their  sales,  instead  of  bidding  themselves,  lest  others 
coming  to  bid,  might  suppose  that  the  mortgagee  intended  to 
buy  in  the  property,  and  that  their  competing  with  him  would 
be  useless.  How  easy  is  it,  at  such  a  sale,  for  an  agent  of  the 
mortgagee,  who  wishes  to  buy  the  property  at  a  low  price,  1p 
cause  the  circle  of  bidders  to  understand,  that  the  mortgage  is 
more  than  its  value,  and  that  the  mortgagee  bidding  through  his 
friend,  will  not  let  it  go  for  much  less  than  the  mortgage  ?  And 
how  difficult  would  it  be  to  prove  his  interference  ? 

I  do  not  assert  that  an  agent  may,  in  no  case,  purchase  at  a 
sale  made  in  behalf  of  his  principal.  The  principal  may  assent 
before  hand,  with  full  knowledge  of  the  facts  ;  he  may  acquiesce 
after  the  sale,  in  a  purchase  made  by  his  agent ;  or  he  may,  by 
lapse  of  time,  be  debarred  from  questioning  its  validity. 

But  I  must  say,  that  in  my  judgment,  the  purchase  in  this 
case  ought  not  to  be  permitted  to  stand  as  against  the  heirs  of 
Lewis  Moore,  in  any  court  of  equity. 

The  purchase  must  be  held  to  have  been  made  for  the  benefit 
of  Lewis  Moore,  and  the  title  to  have  become  vested  in  M.  P. 
Moore,  for  the  benefit  of  his  heirs  at  law. 

Vol.  IV.  7 
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Dr.  Moore  must  account  to  the  heirs,  for  the  rents  which  he 
has  received  since  the  death  of  Lewis  Moore,  and  all  just  allow- 
ances will  be  made  to  him  for  his  disbursements  for  taxes,  as- 
sessmentSy  insurance  and  necessary  repairs.  A  similar  account 
must  be  rendered  by  Mr.  Aitken,  of  the  rents  which  he  col- 
lected. 

The  decree  will  also  direct  the  premises  to  be  sold  by  a  mas- 
ter, and  that  both  Dr.  Moore  and  Mr^  Aitken  join  in  executing  a 
conveyance  to  the  purchaser. 

The  proceeds  of  the  sale,  together  with  such  sums,  if  any, 
as  may  be  found  due  from  those  defendants  in  respect  of  the 
rents,  will  be  distributed  between  the  widow  and  heirs  of  Lewis 
Moore,  in  the  same  manner  as  if  the  land  were  sold  under  a  de- 
cree in  partition.  The  master  will  retain,  from  Dr.  Moore's 
share  of  the  proceeds,  the  sum  found  due  from  him,  if  he  has 
not  previously  paid  it  to  the  master  for  distribution.  The  shares 
of  the  infants  are  to  be  brought  into  court  and  invested,  as  also 
the  third  part  out  of  which  the  widow  is  to  receive  the  income, 
unless  she  accepts  the  present  value  of  her  dower  right.  The 
decree  must  declare  the  rights  of  the  respective  parties  in  the 
property. 

It  may  also  provide  for  Mr.  Aitken's  receiving  from  Dr.  Moore, 
the  sum  paid  by  him  to  the  latter,  on  the  29th  of  March,  1844. 

The  complainants  are  entitled  to  recover  their  costs  of  suit, 
against  those  defendants,  up  to  the  entry  of  the  decree,  together 
with  the  costs  of  the  accounting.  The  costs  of  the  sale,  and 
those  of  the  guardian  ad  litem,  will  be  paid  out  of  the  proceeds 
of  the  sale. 

Neither  party  is  to  have  costs  against  the  other,  on  the  motions 
to  suppress  testimony.(a) 


(a)  Affirmed  by  the  aopreme  coort  in  e(|taity,  in  the  fint  distriet,  March  31, 
1849,  before  Jones,  Edmonde,  and  Harlbut,  Jnsticee. 
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H.  Walworth,  Clerk  in  Chancery  v.  The  Farmers  Loan 

AND  Trust  Company  and  others. 

A  mortgage  exeeated  to  the  clerk  of  a  court,  for  money  arising  from  the  rale  of 
lands  in  partition,  invested  by  him,  cannot  be  discharged,  without  an  order  of  the 
court  entered  in  its  miautea.  « 

Where  the  clerk  of  a  court,  discharged  of  record  such  a  mortgage,  (executed  to 
him  as  clerk,  but  not  showing  the  nature  or  character  of  the  fund  for  which  it 
was  given,)  without  any  order  of  the  court,  and  without  payment ;  and  one 
without  actual  notice  of  these  facts  or  of  the  character  of  the  fund,  purchased 
the  mortgaged  premises  on  the  faith  of  the  clerk's  certificate  of  satisfaction  ;  it 
appearing  that  the  purchaser  knew  of  the  mortgage,  and  it  appearing  also,  that 
the  clerk  by  law,  could  and  did  have  for  invastment,  funds  from  sources  other 
than  partition  suits ;  it  was  held^  that  the  purchaser  was  put  upon  inquiry  to  as* 
certain  to  which  class  of  inTestroents  the  mortgage  belonged,  and  tJierafore  was 
affected  with  constructive  notice  that  it  arose  from  a  partition,  and  that  the  clerk*s 
discharge  was  inoperative  without  an  order  of  the  court. 

The  statute  regulating  the  entry  of  mortgage  discharges,  is  to  be  read  m  connec- 
tion with  the  cotemporary  enactment  in  the  partition  act,  and  qualified  accord- 
ingly. 

Where  the  clerk  of  a  court  holding  a  mortgage,  on  the  application  of  the  mortga- 
ger for  a  new  loan  of  the  same  fund  on  other  property,  acceded  to  it,  received  a 
new  mortgage  on  such  property  for  the  same  amount  and  cancelled  the  former; 
held,  that  the  transaction  was  not  a  payment  of  the  first  mortgage,  as  between 
the  mortgagor  and  the  owners  of  the  fund. 

The  bill  set  forth  a  mortgage  given  to  the  clerk  of  the  court,  for  a  part  of  a  sum 
paid  into  court  to  secure  the  dower  of  H.  pursuant  to  a  decree,  the  date  and  title 
of  which  were  stated  at  large  ;  and  that  the  clerk  had  no  interest  in  the  fund 
except  by  his  office.  By  the  decree  read  in  evidence,  it  appeared  that  the  suit 
was  in  partition.  Held,  that  the  bill  was  sufficient  to  put  in  issue  the  fact,  that  the 
money  was  paid  into  court  in  a  suit  for  the  partition  of  lands,  as  well  as  the  fact 
that  it  belonged  to  the  parties  therein. 

Such  proof,  though  essential  as  to  the  mode  of  discharging  a  mortgage,  does  not 
vary  its  terms  or  obligation. 

Where  the  mortgaged  premises,  were  deariy  worth  more  than  the  debt  and  costs, 
and  were  laid  out  in  city  lots,  the  decree  of  foreclosure  and  sale,  permitted  the 
owners  of  the  equity  of  redemption,  to  direct  in  what  order  the  lots  should  be 
sold. 
March  6,  7,  9,  10 ;  August  39, 1846. 

The  bill  in  this  cause  was  filed  July  7,  1843,  to  foreclose  a 
mortgage  executed  by  S.  Jones  and  J.  L.  Graham,  to  John  Wal- 
worthf  clerk  in  chancery  for  the  first  circuit,  for  $29,000,  with 


82  CASES  IN  CHANCERY. 

Walworth  v.  The  Farmers  Loan  and  Trust  Company. 

interest  at  six  per  cent.,  dated  April  4, 1836,  and  conveying 
eighty-eight  lots  or  parcels  of  ground  in  the  city  of  New  \ork, 
lying  between  the  Second  Avenue,  the  East  river,  Thirty-First 
street,  and  the  centre  of  the  block  above  Thirty-Second  street. 

The  bill  stated  the  execution  and  conditions  of  the  mortgage, 
the  accompanying  bond,  the  death  of  J.  Walworth  in  August, 
1839,  and  the  appointment  of  the  complainant  as  his  successor. 
That  the  money  loaned  on  the  mortgage  was  a  portion  of  a  sum 
paid  into  this  court  to  secure  the  dower  of  Mrs.  Magdalena  Ho* 
sack,  in  pursuance  of  a  decree  of  this  court  made  October  29tb, 
1833,  in  a  cause  there  pending,  between  Hamilton  Wilkes  and 
wife,  complainants,  and  Francis  Baretto,  Jr.  and  others,  defend- 
ants ;  and  that  J.  Walworth  possessed  no  other  right  or  interest 
in  the  money  than  such  as  devolved  upon  him  by  virtue  of  his 
office  as  clerk.  That  on  the  31st  of  December,  1836,  the  mort- 
gagors conveyed  the  premises  with  other  property  to  The  Farm- 
ers Loan  and  Trust  Company  in  fee,  for  the  expressed  consid- 
eration of  $200,000.  The  terms  of  this  conveyance  were  regu- 
lated by  a  deed  of  trust  between  the  parties,  which  is  stated  in 
the  bill,  and  several  questions  raised,  which  are  not  material  to 
the  points  decided  by  the  court.  The  mortgage  before  men- 
tioned, appeared  in  the  schedule  attached  to  the  deed  of  trust, 
as  one  of  the  incumbrances  which  the  mortgagors  were  to  dis- 
charge with  the  means  to  be  furnished  by  the  Trust  Company. 
The  bill  then  stated,  that  the  sum  mentioned  in  the  mortgage, 
and  no  part  thereof,  was  ever  paid  to  J.  Walworth,  or  to  the 
complainant.  That  in  violation  of  his  duty,  and  contrary  to 
law,  J.  Walworth,  on  the  12th  of  April,  1837,  executed  and  ac- 
knowledged a  certificate  of  satisfaction  or  discharge  of  the  mort- 
gage, which  was  recorded  April,  13,  1837.  That  no  order  or 
direction  was  ever  given  by  the  court  or  the  vice-chancellor,  for  the 
execution  of  such  discharge  or  certificate,  and  it  was  done  with- 
out the  knowledge,  approbation  or  sanction  of  the  vice-chan- 
cellor. 

That  on  the  12th  of  April,  1837,  Jones  and  Graham  executed 
ftnother  bond  and  mortgage  to  J.  Walworth,  clerk,  &^c.,  for 
$29,000,  with  interest  at  six  per  cent.,  on  a  small  lot,  corner  of 
Gold  and  Fulton  streets,  and  on  twenty-eight  lots  between 
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Twenty-Eighth  and  Twenty-Ninth  streets,  upon  and  east  of 
First  Avenue,  and  a  tract  north  of  Twenty-Ninth  street ;  both 
parcels  extending  to  the  East  river. 

That  these  premises  were  a  more  scanty  security  than  those 
in  the  first  mortgage.  That  the  last  mentioned  bond  and  mort« 
gage  came  to  the  possession  of  the  complainant  as  clerk,  and  no 
interest  having  been  paid  since  thek  date,  he,  on  the  2d  of  May, 
1842,  filed  a  bill  to  foreclose  the  mortgage ;  obtained  a  decree  of 
sale  October  6, 1842 ;  and  the  premises  were  sold  by  a  master, 
November  7,  1842,  yielding  the  net  sum  of  $21,960,  and  leav- 
ing unpaid  on  the  mortgage  debt,  $16,578,49. 

The  bill  then  stated,  that  the  original  mortgage  was  never  in 
fact  paid  or  satisfied ;  that  J.  Walworth  had  no  power  or  right 
to  discharge  or  impair  it,  and  that  his  certificate  of  discharge 
was  void  and  of  no  force  or  effect.  That  the  mortgagors  are 
insolvent,  and  that  there  is  no  security  for  the  balance  of  the 
debt  except  the  premises  in  the  first  mortgage.  The  bill  prayed 
a  foreclosure  of  that  mortgage  and  a  sale  of  the  premises. 

The  Farmers  Loan  and  Trust  Company  alone  contested  the 
suit  By  their  answer  they  ignored  the  source  of  the  fund  for 
which  the  mortgage  was  given,  and  the  chaise  that  J.  Wal- 
worth had  no  interest  in  it,  save  by  his  office ;  and  they  alleged 
it  had  been  paid  off,  satisfied  and  discharged,  in  his  life  time. 

The  answer  stated,  that  the  consideration  of  the  deed  to  them 
in  December,  1836,  was  $200,000,  in  their  trust  certificates,  is* 
eued  and  payable  to  Jones  and  Graham  ;  and  by  the  arrange- 
ment, the  Trust  Company  was  to  withhold  a  suf&cient  nmount 
of  the  certificates,  until  the  incumbrances  were  all  discharged 
and  extinguished.  That  J.  Walworth  received  the  whole  amount 
of  the  mortgage  in  question,  and  thereupon  discharged  it,  validJy 
and  lawfully.  That  on  receiving  evidence  of  such  discharge 
being  given  and  recorded,  they  paid  over  to  Jones  and  Graham, 
an  amount  of  the  certificates  equal  to  the  amount  due  upon  the 
mortgage  so  discharged,  without  any  notice,  intimation  or  sus^ 
picion,  that  the  mortgage  had  not  been  fairly  and  fully  paid  off 
and  satisfied.  They  averred  that  the  mortgage  was  actually  paid 
in  money  to  J.  Walworth  at  the  time ;  and  when  they  psiid  over 
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the  certificates  to  J.  and  G.,  they  had  no  knowledge,  notice,  inti- 
mation or  suspicion,  that  there  had  not  been  a  full  and  actual 
payment  to  J.  Walworth,  when  he  satisfied  the  mortgage.  They 
insisted  they  were  and  are  bona  fide  purchasers,  without  notice. 
Also  that  if  there  were  no  payment  to  J.  Walworth  in  money, 
the  new  bond  and  mortgage  given  to  him  were  a  good  payment. 
And  that  no  order,  direction,  sanction  or  approbation,  of  the  vice- 
chancellor  or  the  court,  were  necessary,  to  enable  J.  Walworth 
to  discharge  the  mortgage ;  and  they  are  ignorant  whether  there 
was  any  such  order,  &c.  or  not.  The  defendants  averred  that 
the  lands  included  in  the  second  mortgage,  were  when  it  was 
given,  worth  more  than  those  discharged  from  the  first,  and  were 
worth  more  up  to  December,  1842 ;  and  were  at  the  time  a  full 
and  adequate  security  for  the  $29,000.  They  denied  that  the 
second  mortgage  was  executed  as  security  for  the  same  money 
as  was  mentioned  in  the  first  bond  and  mortgage.  That  when 
the  complainant  commenced  the  foreclosure  of  the  second  mort- 
gage, he  knew  all  the  facts  stated  in  his  present  bill ;  and  the 
defendants  insisted  that  by  his  foreclosure  and  sale  under  the 
second  mortgage,  without  making  them  parties  or  claiming 
against  them,  he  ratified  and  confirmed  the  discharge  of  the 
original  mortgage  by  John  Walworth,  as  stated  in  the  bilL 

A  replication  was  filed,  and  a  great  deal  of  testimony  taken, 
which  it  is  deemed  unnecessary  to  set  forth  at  large.  The  facts 
stated  in  the  bill  were  substantially  proved.  It  appeared  by  the 
decree  mentioned  in  the  bill,  that  the  suit  in  which  the  fund  in 
question  was  paid  into  court,  was  a  suit  for  the  partition  of  the 
real  estate  of  Henry  A.  Coster,  deceased ;  and  that  the  fund^ 
after  the  death  of  Mrs.  Hosack  in  July,  1841,  belonged  to  the 
surviving  heirs  of  Mr.  Coster.  All  the  testimony  on  this  sub* 
ject  was  objected  to,  on  the  ground  that  it  was  irrelevant  to  the 
issue,  and  tended  to  alter  the  mortgage,  and  add  to  its  terms. 

The  defendants  proved  the  payment  of  their  certificates  to 
Jones  and  Graham,  on  the  faith  of  the  discharge  of  the  original 
mortgage,  as  stated  in  their  answer ;  and  their  entire  ignorance 
of  the  nature  of  the  fand  for  which  that  mortgage  was  given, 
and  of  the  circumstances  attending  the  execution  of  the  disr 
cliarge,  and  of  the  second  mortgage. 
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The  result  of  the  testimony  on  both  sides,  as  to  the  relative 
yalue  o  the  premises  mortgaged,  in  1836  and  1837  respectively, 
was  in  the  judgment  of  the  court,  that  in  'April,  1837,  the  former 
were  worth  more  than  double  the  latter,  while  at  the  time  of  the 
sale  of  the  latter  on  the  foreclosure,  the  former  exceeded  it  in 
value  about  fifty  per  cent.  The  relative  depreciation  being 
much  greater  in  the  property  first  mortgaged « 

In  respect  of  the  discharge  of  the  first  mortgage  by  J.  Wal- 
worth, the  evidence  was  that  the  mortgagors  negotiated  with 
him  for  a  new  loan  of  the  same  fund  on  the  premises  secondly 
mortgaged,  to  which  he  assented  on  being  satisfied  by  the  esti- 
itta.tes  of  competent  and  experienced  men,  that  those  premises 
were  worth  $76,000  ;  and  that  he  executed  and  acknowledged 
the  discharge,  on  receiving  the  new  bond  and  mortgage,  without 
any  cash  being  paid  to  him  and  returned  by  him. 

The  proceeding  was  in  entire  good  faith,  and  without  any 
suspicion  that  it  was  irregular  or  illegal.  There  was  no  order 
or  direction  of  the  court,  for  the  discharge-  of  the  mortgage. 
Some  other  facts  will  be  found  in  the  opinion  of  the  court. 

W,  M.  Evarts  and  J.  P.  Hally  for  the  complainant,  argued 
the  following  points : 

I.  The  bill  in  this  cause  is  filed  to  foreclose  the  equity  of  re- 
demption of  a  mortgage  to  the  complainant  as  clerk  of  this 
court,  made  by  the  defendants  Jones  and  Graham,  to  secure  a  loan 
to  them  of  $29,000,  dated  April  11, 1836. 

II.  The  sum  so  loaned  to  Jones  and  Graham,  was  part  of  the 
dower  fund  of  Mrs.  Magdalena  Hosack,  widow  of  Henry  A. 
Coster,  deposited  in  this  court  under  a  decree  in  the  partition 
suit  of  Hamilton  Wilkes  and  wife  v.  Francis  Barretto  and 
others.  The  heirs  at  law  of  Henry  A.  Coster  or  their  assigns, 
owners  of  this  dower  fund,  (the  dower  right  having  expired  by 
the  death  of  the  widow,)  bring  this  suit  in  the  name  of  the  clerk, 
according  to  the  provision  of  the  statute,  and  by  permission  of 
the  court  duly  obtained  upon  petition.  (2  R.  S.  262,  i  73, 
2d  ed.) 

III.  This  mortgage  is  a  valid  and  subsisting  security  to  the 
parties  whom  the  complainant  represents,  for  the  amount  of  the 
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sum  loaned  thereon  now  remaining  due  to  them,  and  is  a  lien 
upon  the  mortgaged  premises  prior  and  superior  to  any  right  or 
lien  of  the  defendant,  The  Farmers  Loan  and  Trust  Com- 
pany. 

IV.  The  validity  of  the  mortgage  is  not  dischai^ed  or  im- 
paired in  any  manner,  by  the  act  of  John  Walworth  in  executing 
and  delivering  the  paper,  purporting  to  be  a  certificate  of  the 
payment  of  such  mortgage. 

1.  This  act  was  unauthori2ed  by  any  order  or  direction  of 
this  court,  or  of  any  officer  thereof  competent  to  make  such 
order  or  give  such  direction. 

2.  No  clerk  of  this  court,  virttUe  officii^  has  power  of  his  own 
motion,  to  discharge,  vary,  or  impair,  the  securities  for  moneys 
remaining  in  this  court ;  or  in  any  manner  to  deal  with  such 
securities  or  moneys,  except  under  the  direction  of  the  court 
itself. 

3.  The  statutes  of  this  state  respecting  the  court  of  chancery, 
the  powers  and  duties  of  the  clerks  thereof,  and  the  custody, 
control,  and  management  of  the  funds  therein,  confer  no  such 
power  upon  the  clerks  of  this  court ;  but  impose  the  whole 
power,  trust,  and  responsibility  of  the  custody,  control,  and 
management  of  such  funds,  upon  the  court  itself.  (2  R.  S.  99 
to  101,  2d  ed.) 

4.  The  provisions  of  the  statute  respecting  suits  in  partition, 
confer  but  very  limited  powers,  and  impose  very  limited  duties, 
upon  the  clerks  of  courts,  into  which  moneys  or  securities,  under 
proceedings  in  such  suits,  may  be  brought,  in  respect  of  such 
moneys  or  securities.  These  provisions  clearly  exclude  any 
inference  of  such  authority  to  the  clerk,  as  was  exercised  in  this 
case.    (2  R.  S.  249,  253,  §§  51,  68  to  70,  71,  72.) 

6.  The  statute  respecting  suits  in  partition,  distinctly  provides, 
in  respect  of  investments  of  moneys  brought  into  court  in  such 
suits,  that  '<  no  such  security,  bond,  mortgage,  or  other  evidence 
of  such  investment,  shall  be  discharged,  transferred  or  impaired 
by  any  act  of  the  clerk,  without  the  order  of  the  court,  entered 
in  the  minutes  thereof."    (Id.  §  72.) 

6.  This  section  of  the  statute  is  not  merely  prohibitory  of  cer- 
tain acts  of  the  clerk,  but  renders  them,  if  committed  or  at- 
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tempted,  entirely  inoperative  npon  the  security,  which  survives 
unaffected  by  such  acts.  (14  Mass.  322 ;  6  John.  327 ;  3  Wheat. 
204 ;  4  Peters,  437.) 

7.  But  if  the  provisions  of  the  statute  are  merely  prohibitory 
upon  the  clerk,  then  his  acts  in  contravention  of  its  absolute 
terms,  are  equally  void.  (14  John.  273,  290 ;  8  Paige,  527 ;  7 
Bam.  &  Cress.  12 ;  7  Wend.  162 ;  2  R.  S.  682,  §§  46,  46, 
2ded.) 

Y.  The  certificate  of  John  Walworth  was  not  true  in  fact ; 
the  mortgage  mentioned  in  it  was  not,  at  the  date  of  the  certifi* 
cate,  and  never  since,  has  been  paid.  The  transaction  was  a 
mere  attempt  on  the  part  of  the  clerk  and  the  mortgagors,  to 
substitute  for  the  investment  of  the  money  in  court,  another  and 
inferior  security,  with  no  motive  of  safety  or  other  advantage  to 
the  fund,  and  solely  for  the  accommodation  and  benefit  of  the 
mortgagors. 

The  act  of  the  clerk  was  one,  which  not  only  was  not,  but 
never  could  have  been  authorized  or  approved  by  the  court ;  an 
act  which  contravenes  not  only  the  letter  of  the  statute,  but 
exhibits  in  a  most  flagrant  aspect,  the  mischiefs  which  its  pro* 
visions  were  so  carefully  framed  to  protect. 

Yl.  The  defendants.  The  Farmers  Loan  and  Trust  Company, 
stand  in  no  better  condition  in  respect  of  the  complainant's 
equity,  than  Messrs.  Jones  and  Graham. 

1.  They  are  subsequent  mortgagees,  with  actual  notice  of  this 
mortgage,  and  an  express  acknowledgment  of  its  superior  lien. 

2.  The  first  parcel  of  their  bonds,  was  advanced  to  Jones  and 
Graham,  in  reliance  upon  the  w^erumt  of  the  latter,  that  out  of 
them  or  their  proceeds,  they  (Jones  and  Graham,)  would  pay  off 
this  and  other  incumbrances.  The  second  parcel  was  advanced 
upon  the  representation  of  Jones  and  Graham,  that  they  had  dcHie 
so.  For  this  breach  of  covenant  and  false  representation,  they 
are  confined  to  a  personal  remedy  against  Jones  and  Graham. 

3.  The  Farmers  Loan  and  Trust  Company  were  affected  with 
notice  of  the  peculiar  character  of  this  security,  and  if  they  have 
acted  upon  insufficient  evidence  of  its  payment  or  satis&ction, 
they  must  bear  the  consequences  of  their  own  error.  (1  Cowen, 
682;  7Conn.333;  lPaige,461;  7  ibid. 421;  9ibid.317;  IQ 
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John.  374 ;  6  Price,  306 ;  Sogden  on  Tend.  Ch.  17 ;  1  Story's 
Eq.  Jur.  389,  390.) 

YII.  The  parties  in  interest,  (the  actual  complainants  in  this 
suit,)  have  not  in  any  manner  waived  or  impaired  their  right  to 
enforce  the  mortgage  now  sought  to  be  foreclosed. 

1.  John  Walworth  never  acted  by  any  agency  or  authority 
derived  from  them,  and  they  are  not  bound  by  his  acts,  admis- 
sions  or  acquiescence. 

2.  Since  (by  permission  of  the  court,)  they  have  resumed  the 
control  of  their  property,  which  had  been  confided  to  the  court 
of  chancery,  they  have  sought  to  realise  the  same  from  the  se* 
Gurities  which  were  delivered  to  them  by  the  court,  as  the  rep- 
resentatives of  their  fund,  in  the  order  which  the  settled  doc- 
trines of  this  court  sanction. 

3.  The  second  mortgage,  an  undoubted  security  as  against 
Jones  and  Graham,  was  on  property  in  which  no  other  parties 
were  interested,  and  this  they  first  exhausted,  and  have  thereby 
relieved  the  property  on  which  The  Farmers  Loan  and  Trust 
Company  had  a  subsequent  lien,  from  their  own  prior  lien  to  the 
extent  of  the  value  of  their  second  security. 

YIIL  The  master's  sale  of  the  property  included  in  the  second 
mortgage,  is  conclusive  of  its  value,  and  the  subsequent  sale 
confirms  its  entire /airns^^  as  a  criterion  of  value. 

IX.  The  complainant  is  entitled  to  the  usual  decree  of  sale  to 
i^tisfy  the  balance  of  the  mortgage  debt  not  paid  out  of  the  pro- 
ceeds of  the  second  mortgage ;  i.  e.,  the  deficiency  reported  by 
the  master  in  the  former  suit,  with  interest  from  its  date,  and  the 
costs  of  the  present  suit* 

7.  Fessenden  and  H,  Estekum  for  the  defendants,  The  Far- 
mers Loan  and  Trust  Company,  argued  the  following  points : — 

First.  The  provision  in  the  latter  part  of  section  72  (70)  of 
the  partition  act,  (2  Rev.  Statutes,  2d  ed.  page  262,)  is  directory ; 
or,  if  not,  does  not  apply  to  innocent  third  parties  without  no- 
tice. The  execution,  acknowledgment,  and  record,  of  the  satis- 
faction piece,  is,  so  &r  as  it  relates  to  the  dejfendants.  The  Far- 
mers Loan  and  Trust  Company,  a  valid  discharge  of  the  first 
noortgage,  ahhough  it  were  given  by  tbo  mortgagee  John  Wal- 
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worthy  in  violatioa  of  his  duty  as  clerk.    (Dwarris  on  Stat.  689| 
690,  713,  716.) 

Second.  The  bill  does  not  allege  that  the  moneys  loaned  on 
the  mortgage,  were  paid  into  court  in  a  partition  suit.  The  alle- 
.  gation  in  the  bill,  that  those  moneys  were  part  of  a  som  of  mor 
ney  paid  into  court  to  secure  Mrs.  Hosack's  dower,  in  pursuance 
of  a  decree  in  a  suit  in  chancery,  in  which  it  sufficiently  names 
the  complainants  and  the  defendants,  does  not  authorize  antf 
proof  to  be  given  that  such  suit  was  a  suit  in  partition ;  and, 
much  less,  does  it  authorize  any  such  proof  to  be  given,  or  proof 
even  that  said  moneys  were  paid  into  court  in  said  suit,  eztrinsio 
the  bond  and  mortgage.  (7  Paige,  489  to  491 ;  Greenleaf's  Evi- 
dence, 316,  319,  320  and  notes;  1  Gow's  R.  74 ;  1  Sand.  Ch.  R. 
34 ;  Cowen  &  Hill's  Notes  to  Phill.  £v.  938  to  1003.) 

Third,  li,  under  said  allegation  in  the  bill,  proof  extrinsic  the 
bond  and  mortgage  is  authorized,  not  only  that  the  moneys 
loaned  on  the  same,  constituting  the  subject  matter  of  that  con* 
tract  of  loan,  which  contract  is  reduced  to  writing  in  the  bond 
and  mortgage,  were  paid  into  court  in  the  suit  in  chancery ;  but 
also  that  such  suit  was  for  the  partition  of  lands,  (whilst  the 
bond  and  mortgage  speak  of  the  moneys  only  as  money  in  gen- 
eral, and  say  nothing  about  the  suit  or  its  purpose,)  in  order  to 
destroy  the  effect  of  the  discharge  of  the  mortgage,  the  com- 
plainant has  not  given  such  extrinsic  proof,  legal  in  other  re- 
spects ;  although  the  answer  to  the  allegation  in  the  bill  was 
such  as  to  throw  the  burthen  of  such  proof  on  him.  (24  Wend. 
35.) 

Fourth.  The  bond  and  mortgage  in  suit  in  this  cause  have 
been  paid.    (Refers  to  the  testimony.) 

Fifth*  The  bill  does  not  allege,  and  so  does  not  authorize  any 
proo^  that  any  one,  other  than  the  clerk  in  chancery,  has  any 
interest  in  the  bond  and  mortgage.  The  taking  of  the  second 
bond  and  mortgage  by  John  Walworth,  clerk,  to  secure  the  new 
loan  of  S29,000  to  Jones  and  Graham,  to  enable  them  to  raise 
money  to  pay  off  the  former  bond  and  mortgage,  and  thus  re- 
ceiving payment  of  the  latter,  is  to  be  regarded  as  the  aet  of  Hi^ 
lam  Walworth,  clerk,  the  successor  of  John,  and  the  prraeni 
eamplainant.    (1  Story's  Eq.  Jur.  i  346^  400  ^  2 11  d&  E.  474  to 
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480 ;  1  Bro.  C.  C.  1 ;  16  Yes.  512 ;  Li^ermore  on  Ag.  44,  46  to 
48.)  If  the  present  complainant,  with  a  full  knowledge  of  all 
the  fietcts,  has  ratified  and  aflGirmed  the  acts  of  John,  by  proceed- 
ing to  foreclose  the  second  bond  and  mortage,  and  applying 
the  proceeds  thereof,  as  stated  in  the  bill:  if  the  bill  alleges 
sufficient  to  authorize  proof  that  any  particular  person  or  per- 
sons, viz.  the  parties  named  in  the  bill  to  the  suit  in  chancery 
therein  mentioned,  are  interested  as  cestui  qui  trusts  in  the  first 
bond  and  mortgage,  still  the  conduct  of  their  trustees  is  their 
conduct ;  or,  if  not,  their  agent,  with  a  full  knowledge  of  all  the 
facts,  proceeded  to  foreclose  the  second  bond  and  mortgage,  and 
apply  the  proceeds,  as  mentioned  in  the  bill,  and  thus  ratified 
and  affirmed  such  acts  of  John  Walworth.  (1  Story's  Eq.  Jur. 
i  333,  384,  386 ;  4  Paige,  04,  and  637,  540.) 

Sixth.  Had  the  complainant,  upon  the  facts  being  ascertained, 
disregarded  the  second  bond  and  mortgage,;  and  proceeded, 
according  to  the  order  which  had  been  obtained  from  the 
Yice-Chancellor,^to  foreclose  the  first  mortgage,  (the  one  now  in 
suit,)  before  proceeding  to  foreclose  the  second  mortgage,  and  made 
The  Farmers  Loan  and  Trust  Company  defendants  in  the  first, 
it  is  manifest,  that  had  he  been  able  to  sustain  such  suit  to  fore- 
close the  first  mortgage,  and  to  obtain  a  sale  of  the  lots  it  covered 
to  satisfy  his  demands  at  all,  it  would,  under  the  facts  disclosed 
in  this  case,  have  been  upon  the  condition  that  the  second  bond 
and  mortgage  should  be  assigned  to  The  Farmers  Loan  and 
Trust  Company.  It  being  now  too  late  for  the  company  to  ob- 
tain any  part  c^  the  property  covered  by  the  second  mortgage, 
in  consequence  of  the  acts  of  the  complainant  or  his  cestui  que 
iru^i  by  their  solicitor  and  agent,  in  order  to  obtain  bath  the 
bonds  and  mortgages,  as  security  for  their  claim,  in  violation  of 
the  intentions  and  understanding  of  John  Walworth,  as  well  as 
Jones  and  Graham ;  to  grant  the  prayer  of  their  present  bill, 
would  be  contrary  to  all  equity  and  justice. 

Seventh.  The  discharge  of  the  first  mortgage,  and  the  certifi- 
cate of  the  register,  that  the  lots  covered  by  the  mortgage  were 
wholly  unincumbered  by  any  instrument  on  record  in  his  office, 
certainly  left  the  m(»rtgage  in  the  same  situation,  as  it  respects 
The  Fanners  Loaa  and  Trust  Company,  as  if  it  had  never  been 
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recorded  at  all ;  more  especially,  as  it  is  impossible  to  ascertain, 
from  such  mortgage  itself,  or  the  original  record  thereof,  that  the 
money  it  was  given  to  secKre,  had  ever  been  paid  into  court  in 
a  partition  suit.  Hence,  the  holding  back  by  the  company  of 
$76,000  of  the  consideration  they  agreed  to  give  for  the  lots, 
until  such  discharge  was  furnished,  and  then  paying  over  the 
same  to  Graham,  put  them  in  the  situation,  at  the  time  of  sneh 
payment,  to  the  extent  of  $75,000,  of  a  bona  fide  purchaser, 
without  any  constructive  notice  of  the  mortgage ;  and  that  they 
had  not  any  actiuU  notice  or  suspicion,  when  they  paid  over  the 
$75,000,  that  such  mortgage  had  not  been  lawfully  discharged, 
or  was  an  incumbrance  on  the  premises  granted  and  conveyed 
thereby,  originally;  is  stated  in  the  aiiswer,  and  made  out  by  the 
proof.  The  provision  of  the  revised  statutes,  mentioned  in  the 
first  point,  as  it  respects  innocent  third  parties,  is  at  least  to  be 
construed  strictly ;  and  there  is  no  provision  in  the  section  of  the 
revised  statutes  referred  to,  affecting  the  record  of  a  mortgage 
covered  by  &uch  section,  or  repealing  any  part  of  the  recording 
act,  as  it  respects  a  bona  fide  purchaser,  without  notice.  (2  K. 
&  72,  73,  §  5,  6,  7  ;  1  ibid.  762,  §  37 ;  9  Paige,  132,  136  ;  ibid. 
418  ;  1  Story's  Eq.  Jur.  ^  333,  384,  386.) 

Eighth.  If  the  mortgage  has  not  yet  been  discharged,  in  pur- 
suance of  an  order  of  the  courts  the  court  is  now  at  liberty  to 
make  an  order  for  its  discharge,  or  confirming  the  discharge  al- 
ready made ;  and  under  the  strong  equities  in  favor  of  The  Far- 
mers Loan  and  Trust  Company,  disclosed  by  this  case, will  now 
make  that  order,  at  least  so  far  as  it  regards  the  company,  and 
the  interest  they  have  in  the  land  described  in  the  mortgage. 

Ninth.  The  bill,  as  to  the  company,  ought  to  be  dismissed 
with  costs. 

Tenth.  If  not,  at  least  the  decree  ought  to  be,  that,  out  of  the 
proceeds  of  the  premises,  covered  by  the  first  mortgage.  The 
Farmers  Loan  and  Trust  Company  be  Jirst  paid  the  $76,000, 
and  interest ;  or,  if  not,  at  least  be  paid,  first,  the  present  fair 
cash  value  of  the  premises,  covered  by  the  second  mortgage, 
(less  the  value  of  any  permanent  improvements  which  have  been 
made  thereon  since  the  sale  of  those  premises  under  the  foreclo- 
flUiCi  and  the  taxes  and  assessments  on  the  same  which  were  paid 
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at  the  sale,  or  have  been  paid  since,  with  interest  from  the  times  of 
the  payment  thereof;)  and,  in  either  case,  their  costs  in  this  suit  to 
be  taxed ;  and  the  amount  decreed  to  complainant  out  of  the 
residue,  ought  to  be  limited  to  his  principal,  $39,00(^,  and  the 
interest  thereon,  at  the  rate  of  six  per  cent  per  annum  unpaid, 
and  costs  to  be  taxed. 

The  Assistant  Vice-Ohancellor. — ^The  circumstance 
that  the  fund  loaued  to  Jones  and  Graham  by  the  clerk  of  the 
court  in  1835,  was  paid  into  court  in  a  9uUfor  the  partition  of 
landsj  is  one  of  essential  importance  to  the  complainant.  The 
defendants  objected  to  any  proof  of  that  fact  being  given,  because 
it  is  not  alleged  in  the  bill.  The  statement  in  the  bill  is,  that 
this  fund  was  a  part  of  a  sum  of  money  paid  into  court  to  secure 
the  dower  of  Mrs.  Magdalena  Hosack,  in  pursuance  of  a  decree 
of  this  court  made  by  the  Vice  Chancellor  of  the  first  circuit, 
on  the  29th  of  October,  1833,  in  a  suit  then  pending,  (the  title  of 
which  is  set  forth  at  large ;)  and  that  the  mortgagee  had  no 
other  right  or  interest  in  that  money,  than  such  as  devolved  upon 
him  by  virtue  of  his  o£Sice  as  clerk  of  the  court.  By  reference 
to  the  decree,  which  is  a  record  of  the  court,  it  appears  that  the 
suit  in  which  it  was  entered,  was  a  suit  for  partition ;  and  that 
the  fund  paid  into  court,  belonged  to  the  respective  parties 
therein,  subject  to  the  life  interest  of  Mrs.  Hosack  in  the  same. 

It  would,  no  doubt,  have  been  well  for  the  pleader  to  have 
alleged  distinctly,  that  the  money  was  paid  into  court  in  a  par* 
tition  suit.  But  I  am  upon  the  whole,  satisfied  that  the  state-^ 
ment  should  be  hdd  sufficient  to  put  the  matter  in  issue.  It  is 
an  averment  in  effect,  that  there  was  stich  a  suit  and  decree, 
and  that  the  fund  came  to  the  clerk  from  that  source ;  and  it  is 
followed  by  the  charge  that  the  clerk  had  no  power  to  deal  with 
it  as  he  did.  The  character  of  the  suit,  and  the  use  to  be  made 
of  the  fund  while  in  court,  so  far  as  they  were  material,  being 
shown  by  the  decree  thus  cited,  are  in  substance  made  a  part 
of  the  case,  and  with  reasonable  certainty  brought  to  the  notice 
of  the  defendants. 

It  is  also  objected,  that  the  bill  does  not  allege,  and  so  does 
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not  aothorize  any  proof,  that  any  one,  other  than  the  clerk  in 
chancery,  has  any  interest  in  the  mortgage  in  question^ 

What  I  have  already  repeated  from  the  bill,  answers  this  olv 
jection.  It  alleges  that  the  clerk  had  no  right  or  interest  in  the 
fund  loaned,  except  by  virtue  of  his  office,  as  the  depositary  of 
the  same  in  the  suit  before  mentioned,  and  the  decree  shows  to 
whom  it  belonged.  It  was  not  essential  to  the  complainants 
cascj  to  state  who  the  parties  in  interest  were,  so  long  as  by  the 
statute,  they  were  not  to  be  parties  to  the  suit.  If  their  action 
in  respect  of  the  substituted  security,  became  material  to  the  de- 
fence, it  was  competent  for  the  defendants  to  set  it  up  and  prove 
the  facts;  as  they  have  actually  done  by  their  answer  and 
testimony. 

The  complainant's  evidence,  to  the  effect  that  the  moneys 
loaned  were  paid  into  court,  in  a  particular  suit,  being  a  suit  for 
partition,  is  said  to  be  proof  extrinsic  the  bond  and  mortgage, 
and  in  effect  varying  their  terms  and  obligation  ;  and  that  it  is 
therefore  incompetent  evidence. 

The  cases  cited,  of  an  attempt  to  show  by  parol  that  a  promise 
in  writing  to  pay  absolutely,  was  in  fact  a  promise  to  pay  out 
of  a  particular  fund,  and  to  prove  that  a  mortgage  by  its  terms 
payable  unconditionally,  was  not  to  be  paid  unless  certain  stipu- 
lations by  parol  were  performed ;  are  not  at  all  analogous  to  the 
question  made  by  the  complainant  He  does  not  seek  to  add 
to  or  to  detract  from  the  force  of  the  bond  and  mortgage. 
Whether  the  money  came  from  a  partition,  or  a  creditor's  suit ; 
or  to  whomsoever  it  belonged  ;  the  extent  of  the  lien  of  a  bond 
and  mortgage  to  the  clerk,  the  time  and  manner  of  payment, 
and  the  place  where  arul  the  person  to  whom  it  was  to  be  paid, 
must  be  controlled  by  their  written  terms.  The  obligations  of 
this  bond  and  mortgage  were  no  greater,  if  as  is  alleged,  the 
fund  came  from  a  partition  suit.  The  only  difference  claimed 
by  the  complainant,  is  in  the  mode  of  discharging  the  mortgage 
from  the  record ;  that  whereas  in  an  ordinary  instance,  a  simple 
voluntary  certificate  of  the  mortgagee  is  sufficient,  in  the  case 
of  the  clerk,  an  order  of  the  court  was  required  for  effecting  such 
a  discharge.  This,  I  think,  does  not  affect  the  contract  into 
which  the  borrower  enters  on  executing  a  bond  and  mortgage 
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like  those  in  questioD.  It  goes  merely  to  the  form  of  the  evi- 
dence which  he  shall  receive  to  show  that  his  contract  is  per^ 
formed. 

I  will  therefore  assume  that  the  bill  is  sufficient  in  form  and 
allegation,  to  support  the  case  which  the  complainant  makes 
the  basis  of  the  relief  he  solicits. 

The  next  inquiry  is,  has  the  complainant  established  his  case 
by  proof? 

The  testimony  is  sufficient  to  show  that  the  money  loaned  to 
Jones  and  Graham  on  this  mortgage  in  1835,  was  a  part  of  the 
fund  paid  into  court  in  the  suit  stated  in  the  bill.  The  receipt 
given  by  Graham,  in  connection  with  the  other  circumstances, 
shows  that  fact  presumptively  ;  and  in  the  absence  of  any  re- 
butting testimony  on  the  part  of  the  defendants,  it  sustains  the 
allegation.  I  have  no  doubt  that  the  receipt  is  competent  evi- 
dence, both  as  an  official  act  of  the  clerk  in  the  line  of  his  duty, 
and  as  a  part  of  the  res  gestcB  between  himself  and  the  mort- 
gagors on  making  the  loan.  The  check  given  by  the  clerk, 
would  have  been  equally  obnoxious  to  the  objection  that  it  was 
res  inter  alios  acta* 
^  The  fads  in  regard  to  the  discharge  of  the  first  mortgage,  the 
execution  of  the  second  for  the  same  amount  and  for  the  same 
A^fund,  the  conveyance  to  The  Farmers  Loan  and  Trust  Com- 
T  pany,  and  their  agreement  thereupon ;  are  not  disputed.  It  is 
also  proved,  that  there  was  no  order  of  the  court  authorizing  the 
discharge  of  the  first  mortgage,  or  the  receiving  of  the  second  in 
its  stead. 

The  important  question  in  the  cause,  is  on  the  effect  of  the 
discharge  of  the  first  mortgage,  executed  by  the  then  clerk  of 
the  court,  in  April,  1837. 

I  do  not  deem  it  necessary  to  discuss  the  proposition  of  the 
complainant's  counsel,  that  the  clerk  in  no  case  has  the  power 
to  discharge  a  mortgage  which  he  has  taken  as  clerk,  without 
the  direction  of  the  court  itself. 

The  seventieth  section  of  the  statute  relative  to  the  partition 
of  lands,  directs  that  all  investments  and  re-investments  of  the 
moneys  brought  into  court  under  the  provisions  of  that  statute, 
shall  be  made  in  the  public  stocks  of  the  United  States,  or  of  this 
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State,  or  on  bond  and  mortgage  upon  unincumbered  real  estate, 
of  at  least  double  the  value  of  such  investment ;  *'  and  no  such 
security,  bond,  mortgage,  or  other  evidence  of  such  investment^ 
shall  be  discharged,  transferred  or  impaired,  by  any  act  of  the 
clerk,  without  the  order  of  the  court  entered  in  the  minutes  there- 
of'   (2  Rev.  Stat.  328,  §  70.) 

This  is  a  plain,  direct  and  positive  enactment;  and  there  is 
nothing  in  its  terms,  or  in  the  subject  matter  of  the  statute,  which 
warrants  me  in  emasculating  it  and  destroying  its  force,  by 
adopting  the  too  fashionable  construction,  that  it  is  merely  direc- 
tory. 

By  proceedings  in  partition,  the  immovable  estate  of  widows 
and  children,  (to  say  nothing  of  adults,)  is  disposed  of  irre- 
coverably, without  their  assent,  and  the  proceeds  are  brought  in- 
to the  courts  of  law  and  equity  in  which  the  suits  happen  to  be 
pending,  there  to  be  kept  and  invested  until  the  disability  of  the 
owners  shall  cease,  or  on  some  other  contingency  the  court  shall 
order  the  fund  to  be  paid  out.  It  is  not  only  proper,  but  essen- 
tially just,  that  both  the  legislature  and  the  courts,  should  adopt 
and  vigilantly  enforce,  all  prudent  and  reasonable  safeguards 
for  the  safe  keeping  and  preservation  of  property,  thus  as  it  were, 
violently  converted  from  a  fixed  and  indestructible  character,  to 
one  in  which  it  is  liable  to  so  many  accidents  and  losses. 

It  is  clear  that  the  clerk  in  this  instance  acted  without  autho- 
rity, and  the  statute  declares  that  such  act,  shall  not  discharge 
or  impair  the  mortgage. 

The  discharge  was  nevertheless  entered  upon  the  record,  and 
the  mortgage  was  thereby  apparently  satisfied  and  its  lien  effa- 
ced. 

Were  the  defendants,  who  thereupon  advanced  their  trust  cer- 
tificates, protected  by  the  discharge  thus  executed  and  recor- 
ded? 

It  is  contended  on  their  behalf,  that  there  was  an  actual  pay- 
ment and  satis&ction  of  the  mortgage  by  Jones  and  Graham, 
and  that  the  court  will  now  make  the  proper  order  for  entering 
satisfaction  of  record.  The  complainant's  counsel  conceded  that 
the  clerk,  of  necessity,  was  clothed  with  power  to  receive  pay- 

ToL.  ry.  9 
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ment  of  these  securities,  but  denied  that  there  had  been  any 
actual  payment  of  the  mortgage. 

As  to  the  fact  of  payment,  I  agree  fully  with  the  complain- 
ant. The  forms  and  the  language  used,  are  nothing  to  the 
purpose ;  and  even  more  circuitous  and  imposing  forms,  could 
not  have  changed  the  character  of  the  transaction.  It  was  in 
substance,  the  substitution  of  other  property  as  security  for  the 
debt,  in  the  place  of  that  mortgaged ;  and  to  effect  that  object,  the 
original  mortgage  was  cancelled,  and  a  new  one  executed  in  its 
stead  on  the  substituted  property. 

The  transaction  was  conducted  fairly  and  in  good  faith,  be- 
yond all  doubt ;  and  no  party  to  it,  I  presume,  imagined  it  pos- 
sible that  the  substituted  security  would  ever  prove  inadequate. 
But  its  legal  effect  and  character  cannot  be  influenced  by  these 
considerations.    It  was  not  a  payment  of  the  original  mortgage. 

The  Farmers  Loan  and  Trust  Company  insist,  that  if  the 
discharge  were  unauthorized  and  made  without  actual  pay- 
ment, they  are  nevertheless  protected  by  it,  because  they  are 
bona  fide  purchasers  without  notice  of  any  of  the  equities  now 
set  up  to  defeat  its  operation.  The  mortgage  itself  gave  them 
no  information  that  the  money  secured  to  be  paid,  was  a  fund  in 
the  mortgagee's  hands  as  clerk,  much  less  that  it  bad  been  paid 
into  court  in  a  partition  suit ;  and  they  advanced  the  considera- 
tion for  the  lands  in  question,  on  the  faith  of  the  discharge  of 
the  mortgage.  And  further,  that  the  discharge,  being  executed 
by  the  proper  party  in  due  form,  was  rightfully  recorded,  and 
purchasers  relying  upon  such  record  are  protected  by  the  recor- 
ding acts.  This  defence  involves  several  propositions,  which 
1  will  proceed  to  consider. 

1.  As  to  the  notice  which  the  defendants  had  by  the  mortgage 
itself. 

It  may  not  be  very  material,  but  in  fact  these  parties  had 
notice  not  merely  from  the  record.  They  had  actual  notice  of 
the  existence  of  the  mortgage,  and  that  it  was  unpaid.  By  their 
arrangement  with  Jones  and  Oraham,  they  were  to  furnish  the 
means  for  its  actual  payment.  The  mortgage  by  its  terms  gave 
notice  to  all  the  world,  that  the  money  secured,  was  a  fund  held 


NEW  YORK— AUGUST,  1846.  67 


Walworth  ▼.  The  Fannen  Loan  and  Troat  Company. 

by  the  mortgagee  aa  clerk  of  the  court  of  chancery.  It  de8« 
cribes  the  mortgagee  by  his  name  of  office,  and  although  it  does 
not  express  that  it  is  made  to  him  as  clerk  in  chancery,  it  ex- 
presses the  same  thing  by  his  official  name  and  by  its  limitation 
of  the  estate,  as  well  as  the  payment  of  the  money,  to  his  sticces- 
sarsj  instead  of  his  personal  representatives. 

Thus  the  defendants  were  in  point  of  law  informed,  that  the 
mortgage  belonged  to  the  clerk  of  the  court  of  chancery,  by 
virtue  of  his  office.  They  had  no  actual  notice  of  the  nature, 
origin,  or  ownership  of  the  fund ;  but  they  are  chargeable  with 
knowledge  of  the  law ;  and  thereby  they  had  notice,  that 
among  the  various  sources  from  which  the  clerk  might  receive 
moneys  for  investment,  suits  in  partition  was  a  prominent  one, 
and  that  by  the  statute  regulating  those  suits,  a  mortgage  given 
for  money  thus  derived,  could  not  be  discharged  without  an 
order  of  the  court  entered  in  its  minutes. 

The  defendants  therefore,  knew  that  this  mortgage  was  an 
investment  held  by  the  clerk  of  the  court ;  and  that  the  clerk  by 
law  was  made  the  holder  of  some  investments,  which  he  could 
not  discharge,  stto  motu^  and  which  could  only  be  lawfully  dis- 
charged by  the  court. 

Then  when  the  clerk's  certificate,  discharging  this  mortgage, 
was  presented  to  them,  (or,  which  is  not  different,  the  register's 
certificate  that  a  satisfaction  piece,  entitling  the  mortgage  to  be 
satisfied  of  record,  was  filed  with  him,)  had  the  defendants  a 
right  to  assume  that  the  clerk's  discharge  was  sufficient;  or 
were  they  bound,  before  acting  upon  it,  to  ascertain,  either  that 
the  Mortgage  did  not  fall  within  that  class  of  investments  which 
the  court  alone  could  discharge,  or  that  there  had  been  an  actual 
satisfaction  by  the  payment  of  the  money  to  the  clerk  ? 

I  am  persuaded  that  it  was  their  duty  to  have  ascertained 
these  things,  and  that  they  were  put  upon  inquiry  as  to  the  true 
character  of  this  investment,  and  are  affected  by  it  as  if  they 
had  had  actual  notice.  Knowing  (in  legal  contemplation,)  that 
the  clerk  was  by  law  the  depositary  of  two  or  more  classes  of 
investments,  as  to  one  of  which  he  could  not  give  a  discharge  ; 
the  defendants  were  not  authorized  to  assume,  that  an  invest- 
ment respecting  which  they  were  dealing,  did  not  belong  to  the 
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latter  class ;  and  if  they  have  dealt  with  it  on  that  assumption, 
and  it  turn  out  to  be  erroneous,  they  are  affected  with  notice  of 
the  true  character  of  the  instrument,  precisely  as  if  they  had 
pursued  the  inquiry  which  their  knowledge  of  those  classes 
pointed  out  to  them,  and  bad  actually  learned  to  which  it 
belonged. 

The  general  doctrine  of  constructive  notice,  as  held  in  courts 
of  equity,  is  so  familiar  that  I  need  not  repeat  it.  Its  application 
depends  upon  circumstances  which  are  seldom  alike  in  any  two 
cases. 

I  will  illustrate  my  idea  of  the  notice  to  these  defendants,  by 
supposing  the  case  of  a  will,  by  which  a  variety  of  stocks  are 
bequeathed  to  the  executor  in  trust  for  the  testator's  son  and 
daughter,  a  specific  part  for  each ;  and  the  will  provides,  that 
the  stocks  set  apart  for  his  daughter  shall  not  be  sold  or  trans- 
ferred, except  by  order  of  the  court  of  chancery.  A  broker  pur- 
chases of  the  trustee,  a  portion  of  the  stocks  set  apart  for  the 
daughter,  and  pays  its  full  value,  without  being  aware  that  it  is 
a  portion  of  those  stocks,  although  he  is  acquainted  with  the 
fact,  that  the  trustee  holds  two  kinds  of  stocks,  one  of  which  he 
cannot  sell  without  the  order  of  some  court.  There  is  no  doubt 
that  such  a  purchaser  might  be  compelled  by  the  daughter  to 
restore  the  stock  bought  under  such  circumstances. 

When  a  party  is  informed  that  some  one  of  many  invest- 
ments held  by  a  trustee,  is  inalienable,  he  deals  at  his  peril,  if 
he  choose  to  deal  with  such  trustee  for  any  one  of  the  invest- 
ments, without  first  ascertaining  that  it  is  not  the  one  which  the 
trustee  cannot  transfer. 

The  drfendants  must  be  deemed  to  have  had  notice  of  the 
fact,  that  the  fund  loaned  on  the  mortgage  in  question,  was  paid 
into  court  in  a  partition  suit,  and  that  the  order  of  the  court  was 
indispensable  for  its  discharge. 

This  being  so,  it  needs  no  argument  to  show  that  the  defend- 
ants could  not  rely  upon  the  deputy  register's  certificate,  that 
there  was  lodged  with  him  a  satisfaction  piece  entitling  the 
mortgage  to  be  cancelled  of  record.  The  deputy  might  or  might 
not  know  the  law  respecting  partition  investments ;  and  his 
opinion  of  the  validity  of  a  satisfaction  piece  not  yet  recorded. 


NEW  YORK— AUGUST,  1846.  69 

Walworth  ▼.  The  Farmen  Loan  and  Trast  Company. 

was  a  poor  substitute  for  a  certified  copy  of  au  order  of  the  court 
directing  a  discharge  to  be  executed. 

The  statute  regulating  the  entry  of  mortgage  discharges,  on 
which  the  defendants  also  rely,  must  be  read  in  connection  with 
the  provision  in  the  partition  act,  which  was  enacted  at  the  same 
time.  In  that  connection,  it  provides  that  a  recorded  mortgage, 
given  to  the  clerk  of  a  court  for  money  paid  to  him  in  a  partition 
suit,  shall  be  discharged  on  the  record,  upon  a  certificate  signed 
by  the  mortgagee  or  his  successors,  pursuant  to  the  order  of  the 
court,  and  duly  acknowledged  or  proved. 

The  defendants  under  the  circumstances  of  this  case,  are  not 
protected  by  the  recording  of  the  discharge  and  the  entry  of 
satisfaction  on  the  record  of  the  mortgage ;  and  the  complainant, 
the  successor  of  the  mortgagee,  has  a  right,  in  behalf  of  those 
interested  in  the  fund,  to  foreclose  the  mortgage,  unless  the  sub- 
sequent events  ought  to  preclude  him  from  enforcing  it. 

It  is  claimed  by  the  defendants,  that  the  complainant,  by  pro- 
ceeding to  foreclose  the  substituted  mortgage,  and  applying  the 
proceeds  of  the  sale  of  the  lands  thereby  mortgaged,  has,  with  a 
full  knowledge  of  the  facts,  ratified  and  confirmed  the  acts  of 
his  predecessor  in  discharging  the  first  mortgage  and  substituting 
the  second.  And  that  the  parties  interested  in  the  fund,  partici- 
pated in  such  ratification  and  affirmance.  That  if  the  com- 
plainant, on  ascertaining  the  facts,  had  disregarded  the  second 
mortgage,  and  proceeded  to  foreclose  the  first,  making  The  Far- 
mers Loan  and  Trust  Company  parties  to  the  suit ;  then,  on  his 
claim  being  sustained,  and  a  sale  of  the  lots  in  the  first  mort- 
gage decreed,  it  would  have  been  made  a  part  of  the  decree  that 
he  should  assign  the  second  mortgage  to  those  defendants.  But 
by  pursuing  the  course  they  did,  designing  to  obtain  both  mort- 
gages as  security  for  the  loan,  in  violation  of  the  intentions  and 
understanding  of  the  mortgagors  and  mortgagee,  the  complain- 
ant and  the  owners  of  the  fund,  have  precluded  the  defendants 
from  obtaining  any  of  the  property  covered  by  the  second  mort- 
gage ;  and  it  would  be  contrary  to  all  equity  and  justice  now  to 
permit  them  to  sell  the  lands  included  in  the  first  mortgage. 
First,  as  to  the  ratification  of  the  acts  of  the  former  clerk. 

Tho  second  mortgage,  when  the  owners  of  the  fund  became 
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the  costs  of  the  foreclosure,  are  to  be  applied  at  the  date  when 
they  were  received,  to  the  extiDguishment  of  the  principal  and 
interest  then  due. 

The  complain&nts  are  entitled  to  their  costs  of  suit  out  of  the 
fund. 

As  the  mortgaged  premises  are  worth  far  more  than  the  debt 
and  costs,  and  they  are  laid  out  in  lots,  the  defendants  may  di- 
rect what  portion  of  the  premises  shall  be  first  sold  by  the 
master.(a) 


Wolfe  v.  Frost. 

A  party  wall  agreement,  by  which  one  about  to  bnild  ii  authorixed  to  place  half 
his  wall  on  hi«  neighbor's  lot,  and  the  latter  is  at  liberty  to  use  such  wall  for  the 
support  of  bnildings  he  may  erect  on  his  lot,  on  paying  half  its  cost ;  does  not 
restrict  the  latter  from  extending  his  boildbgs,  on  his  own  land,  farther  than  such 
party  wall,  towards  either  the  front  or  the  rear. 

An  agreement  between  the  owners  of  two  adjoining  city  lots,  that  if  the  one  will 
build  a  dwelling  upon  bis  lot,  three  feet  back  from  the  line  of  the  street,  the  other 
will  whenever  he  builds  on  his  lot,  set  his  bnildings  back  the  same  distance  from 
the  street ;  is  an  interest  in  lands,  and  if  not  in  writing,  is  void  by  the  statnte  of 
frauds.  f 

(a)  This  decree  was  affirmed  by  the  supreme  court  in  equity,  in  November,  1847» 
before  Hurlbut,  M'Coun,  and  Mason,  Justices.  The  defendants  appealed  to  the 
court  of  appeals,  where  the  decree  was  reversed  by  five  judges  against  two,  in  De- 
cember, 1848,  on  the  sole  ground,  that  by  foreclosing  the  mortgage  given  to  the 
clerk,  in  April,  1837,  the  parties  entitled  to  the  fund,  had  ratified  what  had  been 
done  by  the  clerk  in  dischargbg  the  original  mortgage. 

The  judgment  of  the  Assistant  Vice-Chancellor,  on  all  the  points  mentioned  in 
the  tyUabus  at  the  beginning  of  the  case,  was  upheld  by  the  court  of  appeals  ;  as 
appears  by  the  following  extract  from  the  leading  opinion  there  delivered : 

**  Bronson,  J. — We  are,  I  believe,  all  agreed,  that  the  clerk  had  no  authority, 
without  an  order  of  the  court  of  chancery,  to  take  a  new  mortgage  as  a  substitute 
for  the  firrt,  and  discharge  the  first ;  and  that  the  persons  interested  in  that  mort- 
gage, had  the  right  to  treat  it  as  a  valid  and  snbsbting  security,  notwithstanding  the 
satisfaction  which  had  been  entered  of  record.  And  this  right  might  be  exercised, 
not  only  against  the  mortgagors,  but  against  the  loan  and  trust  company,  although 
the  company  had  advanced  its  funds  on  the  faith  of  the  supposed  satisfaction." 
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The  rijrbi  elaimed  under  oaeh  an  agreement,  ie  an  eaaement,  and  i»  not  a  licenoe 
merely. 

An  eaiement  m  a  prifUege,  without  profit,  which  the  owner  of  one  neighboring 
tenement  has  uf  another,  in  reapeet  of  their  several  tenements,  by  prescription 
or  by  grant ;  by  which  the  servient  owner  is  obliged  to  suffer  or  not  to  do  some- 
thing on  his  own  land,  for  the  advantage  of  the  dominant  owner. 

An  easement  is  an  incorporeal  hereditament,  and  passes  with  the  dominant  tene- 
ment by  grant  or  succession  ;  and  the  servient  tenement  is  transmitted  subject  to 
the  easement,  in  like  manner. 

A  license  is  an  aathority  to  do  a  particular  act  or  series  of  acts  upon  another's  land, 
witboot  posseesing  any  estate  therein.  A  license,  when  executed,  will  prevent 
the  owner  of  the  laod  from  mamtaining  case  or  trespass  for  the  acts  done  under 
it ;  but  it  is  revocable  at  pleasure,  and  will  not  be  a  defence  to  any  act  done  after 
it  is  revoked. 

Although  the  party  licensed  may  have  expended  money  on  his  own  land,  solely  on 
the  faith  of  the  licdbse,  that  circumstance  does  not  prevent  the  par^  granting  it 
from  revokmg  it  at  pleasure,  without  making  any  compensation  for  such  expen- 
ditures. 

A  license  is  founded  on  personal  confidence,  and  is  not  assignable  or  descendible. 

To  enable  the  court  to  enforce  specifically,  a  parol  agreement  for  an  interest  in 
lands,  on  the  ground  of  part  performance ;  such  performance  must  be  founded 
upon  and  referable  solely  to  the  agreement.  If  the  acts  relied  upon,  would  have 
been  done  whether  there  were  any  agreement  or  not,  they  will  not  relieve  the 
case  from  the  operation  of  the  statute  of  frauds. 
May  18,  19, 20,  31 ;  Sept.  1, 1846. 

This  cause  was  heard  on  pleadings  and  proofs.  The  bill, 
filed  the  14th  day  of  May,  1844,  set  forth  that  in  the  month  of 
Marc^.1839,  Si^psQn  V^  p.  Wildftfj  then  a  resident  of  the  city 
of  New  York,  was  the  owner  of  the  lot  of  ground  No.  724 
BroadjKTay,  situated  on  the  east  side  of  Broadway,  in  the  Fifteenth 
Ward  of  the  city  of  New  York,  and  bounded  in  front  by  Broad- 
way, northerly  by  land  of  George  Gordon,  easterly  in  the  rear 
by  land  of  Seth  Geer,  and  southerly  by  land  of  Cornelius  W. 
Van  Ranst ;  the  lot  being  twenty-six  feet  and  six  inches  in  front 
and  rear,  and  one  hundred  and  thirty-seven  feet  and  six  inches 
in  depth. 

.  That  at  that  period,  C.  W.  Yan  Ranst,  since  deceased,  was 
the  owner  of  a  piece  of  ground  upon  Broadway,  lying  south  of 
Wilder's  lot  and  immediately  adjoining  the  same,  and  being 
about  seventy-three  feet  in  width  in  front  and  rear,  and  one 
hundred  and  thirty-seven  feet  and  six  inches  in  depth,  on  which 
there  were  no  buildings  save  a  wooden  dwelling  house,  which 
Vol.  IV.  10 
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had  for  nearly  half  a  century,  stood  in  about  the  centre  of  the 
tract,  and  which  Van  Ranst  occupied  as  his  family  residence  ; 
and  that  no  other  buildings  had  yet  been  erected  upon  Van 
Ranst's  tract ;  that  George  Gordon  was  at  the  same  time  the 
owner  of  a  lot  of  ground  of  about  the  same  dimensions  as 
Wilder's,  situate  upon  Broadway,  and  immediately  adjoining 
his  on  the  north. 

That  at  that  period  there  had  been  erected  upon  Broadway, 
immediately  adjoining  Gordon's  lot  on  the  north,  a  large  and 
costly  edifice,  occupied  as  a  Unitarian  church ;  which  church, 
with  a  view  to  the  improvement  of  the  neighborhood,  had  been 
erected  upon  a  line  five  feet  back  from  the  line  of  Broadway, 
leaving  an  enclosed  space  between  the  edifice  and  Broadway ; 
and  there  also  stood  erected  upon  Broadway  immediately  ad- 
joining Tan  Ransf  8  land  on  the  south,  two  large,  elegant  and 
expensively  constructed  marble  houses,  the  front  walls  whereof 
had  also  been  placed  on  a  line  five  feet  distant  from  the  line  of 
Broadway. 

That  at  the  period  before  mentioned,  Wilder  and  Gordon  con- 
templating the  erection  upon  their  lots  of  large  and  expensive 
dwelling  houses,  designed  for  their  family  residences,  proposed 
to  erect  the  front  walls  of  their  houses  upon  a  line  three  feet  dis- 
tant from  the  line  of  Broadway,  with  a  view  to  permit  the  erec- 
tion in  front  of  their  houses  of  large  gndcqpimodious  stoogs,  and 
of  balconies  within  enclosed  areas.  That  thereupon  Van  Ranst 
«  agreed  with  Wilder,  that  if  Gordon  and  Wilder  would  cause 
their  dwelling  houses  to  be  erected  on  a  line  three  feet  back  from 
the  line  of  Broadway,  then  any  buildings  which  might  thereafter 
be  erected  upon  the  plat  of  ground  then  owned  by  him.  Van 
Ranst,  should  also,  in  conformity  with  such  plan,  be  set  back 
three  feet  from  the  line  of  Broadway,  and  that  Wilder  should 
erect  the  south  wall  of  his  house  twelve  Inches  in  width,  one 
half  on  the  land  of  Tan  Ranst,  and  one  half  on  his  own  land — 
the  same  to  be  used  as  a  party  wall,  and  to  serve  as  the  common 
wall  of  the  house  of  Wilder,  and  of  any  building  that  might 
thereafter  be  erected  by  Tan  Ranst,  his  heirs  or  assigns,  upon  his 
land  adjoining  the  same.  That  in  pursuance  of  this  agreement^ 
Gordon  and  Wilder  did  each  cause  dwelling  houses  to  be  erected 
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upon  their  lots  of  ground,  and  did  cause  the  front  walls  of  the 
same  to  be  set  back  upon  a  line  three  feet  distant  from  the  line 
of  Broadway.  That  their  houses,  so  erected  upon  their  lots,  are 
handsome  edifices  of  excellent  and  expensive  construction,  Wil- 
der having  expended,  in  the  construction  of  his  house,  the  sum 
of  about  twenty-five  thousand  dollars ;  and  that  the  construe* 
tion  of  the  same  upon  a  line  back  from  the  line  of  Broadway, 
materially  enhanced  the  value  of  the  land  of  Van  Ranst,  and 
rendered  the  same  more  desirable  for  the  erection  of  residences 
of  the  expensive  character  to  which  that  section  of  Broadway 
had  at  that  time  become  devoted.  That  Wilder  would  not  have, 
caused  the  front  of  the  house  so  erected  by  him,  to  be  so  set 
back  from  the  line  of  Broadway,  had  not  Van  Ranst  agreed,  as 
before  mentioned,  that  the  front  walls  of  any  buildings  which 
might  thereafter  be  erected  upon  his  piece  of  ground,  should,  in 
conformity  with  the  plan  adopted,  be  also  placed  at  the  same 
distance  from  the  line  of  Broadway. 

The  bill  then  set  forth  at  large  an  indenture  under  seal ^  dated 
March  16, 1839,  executed  by  Van  Ranst  and  Wilder  on  the  third 

day  of  April  in  the  same  year,  and  yecoyjed  in  th^  rej^isters  offine 

of  the  city,  January  25th,  1842.  This  instrument  recited  that  Wil- 
der was  about  to  erect  a  dwelling  house  on  his  lot,  north  of  and  ad- 
joining Van  Ranst's  land,  and  bounded  on  the  north  by  land  be- 
longing to  George  Gordon  ;  and  thereupon  Van  Ranst  covenanted 
and  agreed  with  Wilder,  in  consideration  of  one  dollar,  and  for 
other  valuable  considerations,  that  he  should  and  would  permit 
and  allow  Wilder  to  erect  a  wall  (commonly  called  a  party  wall,) 
on  Van  Ranst's  lot,  south  of  and  adjoining  Wilder's  lot,  such  wall 
to  be  six  inches  in  width  on  Yan  Ranst's  lot,  and  six  inches  in 
width  on  Wilder's  lot,  and  extending  the  whole  length  and 
height  of  the  house  so  intended  to  be  built  by  the  latter ;  the 
wall  serving  as  the  common  wall  of  the  house  about  to  be  built 
by  Wilder,  and  of  any  building  that  may  or  might  thereafter  be 
erected  by  Yan  Ranst,  or  his  heirs  or  assigns,  on  the  land  of  the 
latter. 

Yan  Ranst  further  agreed  that  he,  his  heirs,  executors,  admin- 
istrators and  assigns,  should  pay  to  Wilder  the  sum  of  9475  in 
full  for  one-half  the  cost  of  the  party  wall,  whenever  Yan 
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Ranst,  d&c.  should  build  upon  the  lot  adjoining,  and  should  have 
occasion  to  use  such  party  wall,  and  not  before. 

Wilder,  on  his  part,  agreed  that  whenever  the  $476  should 
have  been  paid,  Yan  Ranst,  &c.  should  have  free,  quiet,  and  un- 
disturbed possession  of  the  party  wall,  the  right  to  insert  beams 
into  any  part  thereof  to  the  width  of  a  brick,  and  no  further, 
and  the  use  of  the  same  as  a  party  wall  as  fully  as  Wilder  had  it. 
And  it  was  further  agreed,  that  if  the  party  wall  should  be  de« 
stroyed  by  fire  or  otherwise,  either  party  should  have  the  right  to 
rebuild  the  same  as  a  party  wall. 

The  bill  charged,  that  in  and  by  this  indenture,  it  was  intended 
by  Van  Ranst  and  by  Wilder  to  be  q^ed.  that  the  party  wal 
therein  contracted  to  be  erected  by  Wilder,  should  be  used  by 
Yan  Ranst  or  his  heirs  or  assigns,  whenever  he  or  they  should 
erect  any  building  upon  his  lot  adjoining  Wilder's,  and  that  no 
wall  should  be  permitted  to  be  erected  by  Van  Ranst,  his  heirs 
or  assigns,  upon  his  lot,  which  should  project  in  front  of  the  front 
line  of  the  party  wall  contracted  to  be  erected  by  Wilder ;  and 
that  such  was  the  effect  of  such  indenture. 

The  bill  further  stated  that  the  party  wall  erected  by  Wilder, 
in  pursuance  of  the  indenture,  extends  back  from  a  line  distant 
three  feet  from  the  line  of  Broadway ;  and  that  the  same  does 
not  extend  nearer  the  line  of  Broadway  than  the  distance  of 
three  feet  therefrom. 

That  subsequently  Wilder  sold  and  conveyed  the  house  and 
lot  of  ground  before  mentioned,  to  Charles  W.  Rockwell  and 
Henry  E.  Davies ;  and  that  they,  by  deed  dated  the  eighteenth 
day  of  January,  1842,  sold  and  conveyed  the  same  to  the  com- 
.  plainant,  who  paid  them  therefor  the  sum  of  twenty-five  thou- 
sand five  hundred  dollars ;  and  that  the  latter  now  occupies  the 
house  as  his  family  residence. 

That  Yan  Ranst  has  since  deceased ;  and  that  William  Frost 
,  claims  to  have  purchased  of  his  heirs  or  representatives,  and  has 
now  in  possession,  that  portion  of  the  plat  of  ground  of  Yan 
Ranst,  which  lies  next  adjoining  the  house  of  the  complainant 
so  built  by  Wilder ;  being  a  parcel  twenty-three  feet  wide  in 
front  and  rear,  and  extending  the  whole  depth  of  Yan  Ranst's 
tract. 
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That  Frost  has  given  out  and  declared  that  he  is  about  to 
erect  upon  the  lot  of  ground,  so  possessed  and  claimed  by  hirUy 
a  shop  and  buildings  suitable  and  designed  for  some  manufac- 
turing purpose,  and  to  erect  the  front  wall  of  such  shop  or  build- 
ings on  the  line  of  Broadway,  and  in  front  of  the  front  line  of  the 
complainant's  house ;  and  has  further  given  out  and  declared, 
that  he  is  about  to  build  a  wall  upon  his  lot  in  the  line  of  the 
party  wall  so  constructed  by  Wilder ;  and  to  extend  such  wall 
to  be  constructed  by  him  from  the  present  termination  of  the 
party  wall,  three  feet,  to  Ibe  line  of  Broadway. 

That  Frost  purchased  such  lot  of  ground  and  entered  into  the 
possession  thereof,  with  full  knowledge  of  the  agreement  so 
made,  by  and  between  Van  Ranst  and  Wilder,  and  with  full 
knowledge  of  the  indenture  biefore  set  forth  which  had  then 
been  recorded. 

That  since  Frost  has  given  out  and  declared  those  intentions, 
the  complainant  has  personally  applied  to  Frost ;  *  and  has  noti- 
fied him  of  the  claim  and  rights  of  the  complainant,  and  has  re- 
quested him  to  desist  from  erecting  his  front  wall,  upon  a  line 
in  front  of  the  front  line  of  the  complainant's  house,  and  from 
building  any  wall  in  extension  of  the  party  wall  towards  Broad- 
way, in  front  of  its  present  termination  ;  but  that  Frost  persists  - 
in  his  threat  to  construct  such  walls. 

That  the  erection  of  the  wall  so  threatened  to  be  erected  by 
Frost,  would  cause  great  injury  to  the  value  of  the  residence  of 
the  complainant,  and  would  result  in  debarring  him  and  his 
family  from  the  reasonable  enjoyment  of  their  residence,  and  in 
a  manner  deprive  them  of  the  light  and  prospect  now  afforded 
them  from  the  windows  of  their  house,  adjacent  to  the  lot  of 
Frost.  The  complainant  insisted  that  Frost  could  not  so  erect 
those  walls,  without  violating  the  rights  of  the  complainant  in 
the  premises,  and  unlawfully  disturbing  him  in  the  enjoyment 
of  his  property. 

The  bill  prayed  for  a  temporary  and  perpetual  injunction 
against  the  construction  of  the  threatened  walls,  nearer  to  the 
line  of  Broadway,  than  the  line  of  the  complainant's  house ;  for 
costs  and  for  general  relief. 
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The  answer  of  Frost  admitted  the  allegations  in  the  bill,  ex- 
cept as  is  otherwise  meutioned. 

The  defendant  denied  any  knowledge  or  information,  that 
either  Wilder  or  Gordon,  at  the  times  in  the  bill  set  forth,  owned 
the  respective  lots  of  land  in  the  bill  mentioned  ; — or  that  the 
Unitarian  Church  had,  with  a  view  to  the  improvement  of  the 
neighborhood,  been  erected  five  feet  within  the  line  of  Broad- 
way. He  denied  that  the  two  houses  next  south  of  Yan  Ransts 
were  placed  five  feet  back  from  the  line  of  Broadway ;  but  on 
the  contrary,  the  basement  story  of  those  two  houses  had  its 
front  wall  flush  with  the  line  of  Broadway,  and  rising  about  six 
feet  above  the  pavement,  supporting  pillars  which  stand  in  front 
of  the  houses,  even  with  line  of  Broadway,  forming  a  portico  in 
front  of  the  first  and  upper  stories  of  those  houses. 

The  defendant  is  ignorant  as  to  the  intended  size,  cost,  or 
situation,  with  reference  to  Broadway,  of  the  buildings  erected 
by  Wilder  and  Gordon,  or  the  purposes  for  which  it  was  de- 
signed to  apply  them,  or  the  plan  on  which  they  were  to  be  built. 

The  defendant  denied  that  Vap  Ranst  agreed  with  Wilder,  or 
any  other  person,  in  any  manner,  that  if  Gordon  and  Wilder 
would  cause  their  dwelling  houses  to  be  erected  on  a  line  three 
feet  or  any  other  distance  back  from  the  line  of  Broadway,  that 
any  other  buildings  which  might  thereafter  be  erected  on  the 
plat  of  ground  so  owned  by  Yan  Ranst,  should  also  in  conformity 
with  such  plan,  be  set  back  three  feet  or  any  other  distance  from 
the  line  of  Broadway,  or  any  thing  to  that  efifect.  And  the  de- 
fendant denied,  that  in  pursuance  of  any  such  alleged  agree- 
ment, as  is  set  forth  in  the  bill,  Gordon  and  Wilder  caused 
dwelling  houses  to  be  erected  on  their  lots  of  ground,  or  caused 
the  front  walls  of  their  houses  to  be  set  back  upon  a  line  three 
feet  distant  from  the  line  of  Broadway;  and  the  defendant 
alleged,  that  if  Gordon  and  Wilder  did  so  build  their  dwelling 
houses,  they  built  them  so  of  their  own  accord,  and  without  any 
such  agreement.  That  their  buildings  #ere  so  set  back  in  order 
to  aflford  a  court  yard  in  front  of  their  two  houses,  as  an  orna- 
ment to  the  houses ;  and  if  the  house  intended  to  be  erected  by  de- 
fendant were  set  back  the  same  distance,  it  would  be  very  much 
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shut  out  of  view  by  the  court  yard  and  heavy  stoop  of  the 
complainant's  house. 

The  defendant  denied  that  the  construction  of  those  houses 
upon  a  line  back  from  Broadway,  enhanced  materially  or  6ther- 
wise,  the  value  of  Tan  Ranst's  land,  or  rendered  the  same  more 
vahiable ;  on  the  contrary,  he  averred  that  if  the  defendant  were 
obliged  to  set  his  intended  building  back  the  same  distance,  it 
would  be  a  very  serious  injury.  That  the  two  houses  of  Wilder 
and  Gordon,  are  the  only  private  dwellings  set  back  from  the 
street  on  the  block  in  which  they  are,  fronting  on  Broadway 
from  Fourth  street  to  Astor  Place,  and  if  the  buildings  on  Van 
Ranst's  lots  were  set  back  three  feet  from  the  street,  the  building 
on  the  most  southern  of  Tan  Ranst's  lots  would  have  projecting 
by  its  side,  the  pillar  and  basement  story  of  the  house  adjoining 
it  on  the  south,  in  the  same  manner  as  would  the  defendant's 
intended  building  be  situated,  with  reference  to  the  complainant's 
house  and  lot  which  forms  the  subject  of  complaint  in  the  pre- 
sent bill ;  and  the  defendant  would  be  situated  in  the  same 
manner,  with  reference  to  any  person  who  should  build  on  Tan 
Ranst's  land  immediately  adjoining  defendant's  lot. 

That  the  only  agreement  ever  entered  into  between  Yan 
Ranst  and  Wilder,  relative  to  the  land  or  any  thing  connected 
therewith,  was  the  agreement  set  forth  in  the  bill,  and  a  sup- 
plemental agreement  thereto,  which  is  set  forth  at  large  in  the 
answer,  and  which  was  attached  to  the  former.  This  supple- 
ment recited  that  Wilder  had,  on  the  day  of  its  execution,  re- 
ceived of  Yan  Ranst  the  sum  of  $476  in  full  for  his  share  of  the 
cost  of  the  party  wall  agreed  to  be  erected  by  Wilder ;  and 
thereupon,  he.  Wilder,  in  consideration  thereof  released  Yan 
Ranst  from  all  further  claim  or  demand  in  relation  to  the  same, 
and  agreed  to  give  him,  his  heirs  and  assigns,  full,  quiet  and  un- 
disturbed possession  of  the  same  when  erected.  The  supple- 
ment then  provided  that  inasmuch  as  Wilder,  by  purchase  from 
Yan  Ranst,  had  extended  his  lot  two  feet  on  the  line  of  Broad- 
way, whereby  the  boundary  line  of  their  respective  lots  was 
altered  ;  it  was  understood  that  the  former  agreement  in  regard  to 
the  position  of  the  party  wall,  should  apply  to  the  new  boundary 
line  of  the  lots  of  the  respective  parties,  that  is,  that  the  party 


/ 


/ 


I 


80  CASES  IN  CHANCERY. 

Wolfe  T.Frott 

wall  should  extend  six  inches  on  one  side  and  six  inches  on  the 
other  side  of  the  new  boundary  line,  and  that  the  wall  should 
be  built  in  all  other  respects  according  to  the  former  agreement. 

The  defendant  averred  that  the  first  agreement  was  executed 
and  delivered  by  Tan  Ranst  on  the  day  of  the  date  thereof,  and 
before  Wilder  and  Gordon  had  commenced  building  on  their 
lots,  and  not  on  the  third  day  of  April,  1839,  as  alleged  in  the 
bill.  He  denied  that  it  \<ras  ever  intended,  by  the  indenture  or 
in  any  other  way  or  manner  by  Van  Ranst,  that  no  wall  should 
be  permitted  to  be  erected  by  him  or  his  heirs  or  assigns,  upon 
his  lot,  which  should  project  in  front  of  the  front  line  of  the 
party  wall. 

The  answer  further  stated  that  the  defendant  had  purchased 
and  was  in  the  occupation  of  a  portion  of  the  premises  belong- 
ing to  Tan  Ranst  in  his  life  time,  next  adjoining  to  the  house 
built  by  Wilder  and  in  the  occupation  of  the  complainant,  and 
that  he  intends  to  build  a  shop  on  the  rear  of  the  lot  to  carry  on 
the  cabinet  making  business,  and  to  have  a  dwelling  house  on 
the  front  of  the  lot,  with  a  ware  room  in  the  first  and  basement 
stories,  and  a  dwelling  in  the  upper  stories,  and  to  erect  the 
front  of  such  house  on  the  line  of  Broadway,  as  he  respectfully 
submitted  he  has  a  right  to  do.  He  denied  that  he  had  given 
out  or  intends  to  build  a  wall  on  the  line  of  the  party  wall,  or  to 
extend  the  party  wall  to  Broadway. 

He  denied  that  up  to  the  time  he  purchased  the  lot  and  enter- 
ed into  possession  thereof,  he  had  any  knowledge  or  information, 
direct  or  constructive,  of  any  such  agreement  as  was  alleged  in 
the  bill  to  have  been  made  between  Wilder  and  Van  Ranst. 

The  defendant  insisted,  that  if  any  such  agreement  as  alleged 
in  the  bill,  were  entered  into  between  Wilder  and  Van  Ranst 
prior  to  the  indenture,  such  agreement  was  and  is  invalid  and 
of  no  efiect  whatever,  as  not  entered  into  in  writing ;  aud  that 
such  agreement,  if  any  ever  existed,  was  completely  merged  and 
cancelled  in  and  by  the  indenture  and  supplemental  agreement 
thereto,  and  that  such  indenture  and  agreement  formed  and  do 
form  the  only  existing  agreement  between  the  parties :  and  that 
the  defendant  could  in  no  manner  be  affected  by  any  such 
agreement,  verbal  or  written,  in  regard  to  his  lot  of  land,  the 
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same  if  io  writing  not  being  recorded,  and  the  defendant  having 
no  knowledge  or  information  of  any  soeh  agreement 

The  complainant  read  in  evidence,  title  deeds  showing  the 
title  to  his  lot.  The  principal  part  of  it,  25  feet  in  width  in 
front  and  rear,  was  conveyed  to  Wilder,  Hay,  26th  1837,  and 
two  feet  in  width  in  front  and  rear,  was  conveyed  to  Wilder  by 
Tan  Ranst,  on  the  third  day  of  April,  1839;  on  which.  Wilder 
conveyed  6  inches  in  width  from  the  north  side  of  his  lot,  to 
Gordon.  The  agreement  and  supplement  were  then  read,  as 
set  forth  in  the  pleadings,  the  latter  bearing  date  April,  3,  1839. 

The  complainant  proved  the  building  of  his  house  by  Wilder, 
the  front  line  of  the  ashlar,  being  three  feet  from  the  line  of 
Broadway,  and  the  brick  line  three  feet  two  inches  from  the  line 
of  Broadway.  That  the  defendant  had  proceeded,  since  the 
commencement  of  the  suit  and  erected  a  three  story  basement 
Inrick  building,  on  the  lot  he  bought  of  Yan  Ranst's  heirs,  the 
front  wall  of  which  projects  three  feet  and  three  inches  beyond ' 
the  brick  front  line  of  the  complainant's  house.  That  the  de« 
fendant  was  notified  before  the  first  of  May,  1844,  by  the  coin* 
plainant,  of  Yan  Ranst's  agreement  with  Wilder.  The  com* 
plainant  examined  Wilder  as  a  witness,  who  proved  that  it 
was  agreed  verbally  between  himself,  Gordon  and  Yan  Ranst, 
to  set  back  all  their  buildings  three  feet  from  the  line  of  Broad- 
way. He  testified  to  several  conversations  of  Yan  Ranst  to 
that  effect,  but  that  there  was  no  agreement  in  writing  on  the 
subject,  except  the  one  as  to  the  party  wall.  On  his  cross* 
examination,  he  testified  that  he  should  have  set  the  front 
wall  of  his  house  back  three  feet,  with  Gordon,  whether  Yan 
Ranst  had  consented  to  do  it  or  had  refused. 

Other  witnesses  for  the  complainant,  proved  conversations 
with  Yan  Ranst,  while  Wilder  was  building  his  house,  to  the 
e&ct  that  he  and  his  heirs  would  build  back  three  feet  from  the 
line  of  the  street.  One  witness  said  Yan  Ranst  made  it  a  con- 
ditioo  of  the  sale  of  the  two  feet  in  width  to  Wilder,  that  the 
latter  should  build  his  front  wall  on  the  line  Yan  Ranst  desired. 
The  same  witness  estimated  the  injury  to  the  complainant's 
house,  by  the  defendant's  building  three  feet  and  upwards  in 
advance  of  his  front|  at  three  thousand  dollars. 

YoL.  lY.  11 
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On  tbe  pan  of  the  derendant,  it  was  proved  that  he  contracted 
under  seal  for  tbe  purchase  of  bis  lot  from  Yan  Ranst's  executors, 
on  the  16th  of  April,  1844  A  deed  of  that  date  to  hioii  and  a 
cotemporary  bond  and  mortgage  for  tbe  whole  purchase  moneyi 
$10,000,  were  duly  executed ;  but  they  were  all  deposited  in 
escrow,  to  remain  until  the  defendant's  proposed  buildings  were 
erected,  and  they  had  not  been  delivered  on  the  31st  of  October, 
1844. 

The  defendant  produced  an  affidavit  made  by  Wilder  in  be* 
half  of  the  complainant,  May  3, 1844,  in  which  he  derived  the 
entire  agreement  between  him  and  Van  Ranst,  from  the  inden- 
ture as  to  the  party  wall  and  its  objects.  Also  Wilder's  assign- 
ment to  Davis  and  {(ockwell,  and  the  agreement  of  the  latter  to 
convey  to  the  complainant;  neither  containing  any  allusion  to 
the  right  claimed  by  the  bill.  A  witness  present  when  the  party 
wall  agreement  was  executed,  testified  that  nothing  was  said 
about  setting  back  the  buildings  of  either  party.  Another  testi- 
fied, that  the  complainant,  in  stating  his  claim  to  the  defendant 
on  the  4th  of  May  1844,  reposed  it  wholly  upon  the  party  wall 
agreement  and  did  not  claim  that  there  was  any  other.  It  was 
proved  that  before  Wilder  built,  Yan  Ranst's  front  fence  stood 
upon  the  line  of  Broadway,  and  that  it  had  never  been  altered 
or  removed. 

H.  F.  Clark  and  /  P.  Hall,  for  the  complainant 

I.  The  right  claimed  by  the  complainant,  to  restrain  the  de- 
fendant from  erecting  his  building  on  the  line  of  the  street  or 
within  three  feet  of  it,  is  an  easement,  or  in  the  nature  of  an 
easement,  created  by  the  agreement  between  Wilder  and  Yan 
Ranst,  aud  their  subsequent  acts,  for  the  benefit  of  Wilder  and 
those  claiming  under  him. 

II.  The  right  claimed  may  be  created  by  grant,  since  all  ease- 
ments and  servitudes  may  be  created  in  that  way.  (3  Kent's 
Com.  448.) 

IIL  It  may  be  created  by  agreement  or  covenant.  {Moore  v. 
Rawson,  3  Bam.  &  Cress.  332,  per  Littledale,  J. ;  Parker  v. 
Foote,  19  Wend.  316 ;  ims  v.  MiUer,  3  Paige,  264;  TYtatees 
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of  Waiertown  v.  Cawen^  4  ibid.  610 ;  Truehart  v,  Pric$f  2 
Munf.  468 ;  Rankin  v.  Huskisson,  4  Simons,  13.) 

17.  The  agreement  by  which  the  easement  or  servitude,  (as 
it  is  called  in  the  civil  law,)  is  created,  need  not  be  under  seal. 
For  according  to  the  doctrine  of  courts  of  equity,  contracts  for 
any  interest  in  land,  and  even  for  the  sale  of  the  estate  in  fee 
simplei  may  be  made  without  seal.  (See  2  Rev.  Stat.  69,  ^  6,  8, 
10, 2d  ed. ;  3  and  4  Paige,  before  cited.) 

y.  The  right  claimed  by  the  complainant,  may  also  be  created 
by  a  verbal  agreement,  followed  up  by  performance  of  the  agree- 
ment and  the  expenditure  of  money.  [Liggins  v.  Inge^  7Bing. 
682 ;  Winter  v.  Brockwell,  8  East,  308 ;  Taylor  v.  Waters,  7 
Taunt.  374 ;  Webb  v.  Paternoster,  Palmer's  R.  71,  S.  C.  2  Roll's 
R.  162,  Popham,  151 ;  Ward  v.  Lake,  Sayer's  R,  3  \^ Kerne  v. 
Rurick,  14  Serg.  &  Rawle,  267 ;  4  ibid.  241 ;  6  Watts,  308  ;  3 
Kent's  Com.  461.  452.) 

YI.  The  right  claimed  by  the  complainant,  may  also  be  created 
by  prescription.     (3  Kent's  Com.  447,  and  cases  cited.) 

Yn.  However  the  right  may  be  created ;  whether  by  deed, 
covenant,  parol  agreement  or  otherwise,  the  same  is  irrevocable. 
(See  the  cases  cited  under  the  5th  point.) 

YIII.  The  rights  which  were  acquired  and  possessed  by 
Wilder,  at  the  time  when  Yan  Ranst  held  the  lot  since  pur- 
chased by  the  defendant,  have  descended  to,  and  are  vested  in 
the  complainant,  as  against  the  defendant  in  this  suit.  Such 
servitudes  and  easements  however  they  may  be  created,  run  with 
the  land,  and  bind  all  subsequent  hAlders.  (3  Paige,  254,  and 
4  ibid.  510,  above  cited  ;  Barrow  v.  Richard,  7  ibid.  351 ;  Mat- 
ter of  Seventeenth  Street,  7  Wend.  26" ;  Matter  of  Lewis  Street, 
2  Wend.  473 ;  Bleecker  v.  Bingham,  3  Paige,  246 ;  City  of 
Cincinnati  v.  White?s  Lessees,  6  Peters,  432.) 

DL  The  defendant  is  chargeable  with  full  notice  of  the  com- 
plainant's right.  He  is  not  a  bona  fide  purchaser  and  has  had 
actual  notice.  {Hawley  v.  Cramer,  4  Co  wen,  717;  Pitney  v. 
Leonard,  1  Paige,  461 ;  2  J.  J.  Marshall,  178.) 

X.  The  statute  of  frauds  which  is  pleaded  by  the  defendant, 
cannot  be  interposed  to  bar  the  complainant's  rights.  If  the 
statute  applied,  the  performance  on  Wilder's  part,  takes  the  case 
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out  of  its  provisions.  (3  Kent's  Com.  452  ;  2  Story's  Eq.  Jur. 
i  759,  764 ;  1  Vernon,  363 ;  2  ibid.  456 ;  1  Atkyns,  12 ;  1  Vesey 
Jr.  333 ;  13  ibid.  456;  Parkhurst  v.  Van  CorOandt^  14  Johns. 
15 ;  Knickerbocker  v.  Harris^  5  Wend.  68 ;  4  Harris  &  McH. 
252 ;  2  McCord's  Ch.  Rep.  277  ;  1  Randolph,  165 ;  1  Blackford's 
Rep.  58 ;  5  Day's  Rep.  67 ;  Rice's  Eq.  R.  198 ;  Town  v.  Need- 
ham^  3  Paige,  645.) 

XL  The  proper  remedy  in  this  case,  is  in  a  court  of  equity  by 
injunction,  because : 

1st.  The  courts  of  equity  often  use  the  process  of  injunction, 
as  a  means  of  compelling  a  specific  performance,  where  the  per- 
formance sought  to  be  enforced  upon  the  party  does  not  consist 
in  doing  any  specific  acts,  but  simply  in  refraining  from  doing 
acts  in  violation  of  the  contract. 

Bd.  An  injunction  is  the  appropriate  remedy  to  protect  the 
rights  of  the  complainant  in  this  case.  (2  Story's  Eq.  i  926,  a. ; 
EBUs  V.  Miller^  3  Paige,  254 ;  Corning  v.  Lowerre^  6  J.  C.  R. 
439  ;  4  Paige,  510.) 

XII.  The  complainant  is  entitled  to  an  injunction  to  restrain 
the  encroachment.  He  is  also  entitled  to  a  decree  directing  the 
removal  of  the  building  already  erected,  and  to  his  costs. 

Mr.  Holly  in  reply,  also  referred  to  3  Day's  R.  476,  484 ;  4 
Conn.  568,  573;  1  Binn.  216;  4  Wheat.  613;  4  Sim.  13;  1 
Cowen,  622,  641 ;  7  Conn.  224,  342;  17  Wend.  136, 147.) 

J.  N.  Piatt  and  /•  W.  Gerard^  for  the  defendant. 

I.  K  the  contest  were  between  Wilder  and  Van  Ranst,  the 
contract  or  agreement,  or  whatever  it  may  be  called,  set  up  in 
the  bill,  is  clearly  against  the  statute  of  frauds.  It  could  only  be 
supported,  if  at  all,  by  showing  that  Wilder,  in  consideration  of| 
or  as  part  of  Van  Ranst's  alleged  agreement,  and  as  a  conse- 
quence of  the  agreement,  set  his  house  back  and  would  be 
fraudulently  injured  if  Yan  Ranst's  alleged  agreement  is  not 
carried  into  effect.  But  instead  of  proof  that  Wilder's  setting 
back  his  house,  was  part  of  Yan  Ranst's  agreement  to  do  the 
same, Wilder's  testimony  is  that  he  would,  with  or  without  the  as- 
sent of  Yan  Ransi,  have  put  his  house  back  as  he  did.  And  instead 
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of  Van  Ranst's  agreement  being  the  consideration  of  Wilder's  set- 
ting his  house  back,  Mr.  Silliman  says  that  7an  Ranst  made  it  a 
condition  of  selling  Wilder  the  two  feet,  that  he,  Wilder,  should 
set  bis  house  back. 

But  there  is  no  such  performance  as  in  equity  would  haire 
dispensed  with  the  statute  of  frauds,  between  Wilder  and  Tan 
Ranst.  (Nayes  v.  ChapiUj  6  Wend.  464 ;  Howard  ▼•  Easton,  7 
J.  R.  205 ;  Jacksofij  ex  d&m.  Willis  v.  DysHngy  2  Gaines  R.  198 ; 
Siuyvesani  v.  Tompkins^  9  J.  R.  61 ;  Eice  v.  Peet^  16  J.  R. 
503.) 

In  case  of  part  performance,  but  no  writing,  equity  requires 
the  clearest  proof  of  agreement  {FYear  v.  Hardenberghy  5  J. 
R.  272 ;  Thmnpam  v.  Gregory,  4  J.  R.  81 ;  Phillips  v.  Thomp- 
sen,  1  J.  G.  131 ;  Jackson  ▼.  Buel^  9  J.  R.  298  ;  TVyan  v.  ilfoo- 
nsy,  9  J.  R.  358 ;  Van  Alstyne  t.  Wimple,  6  Gowen,  162 ;  Mum- 
ford  r.  WhUney,  15  Wendell,  380 ;  Hewlins  ▼.  Shippam,  5  B. 
&  G.  221 ;  MiUer  v.  A.  ^  S.  R.  R.  Co.,  6  Hill,  61 ;  2  Story's 
Eq.  i  764 ;  1  ibid.,  §  192 ;  4  Pai.  305  ;  Seymour  v.  Delancey,  3 
Cow.  445.) 

IL  If  the  contest  were  between  Wilder  and  Tan  Ranst,  there 
is  no  such  agreement  as  that  alleged  in  the  bill  proved ;  on  the 
contrary,  it  is  fully  disproved. 

1.  If  proved,  the  complainant,  as  to  it,  is  a  mere  volunteer  ;  he 
had  no  notice  or  idea  of  it  when  he  bought ;  it  formed  no  part 
of  the  consideration  of  his  purchase,  and  it  is  not  conveyed  to 
him.  He  and  Wilder,  up  to  the  commencement  of  the  suit,  put 
the  defendant's  obligation  to  put  his  house  back  from  the  street, 
on  tlie  party  wall  agreement.  The  cases  which  require  open 
spaces  in  front  of  buildings  to  be  kept  open,  all  contain  the  po- 
sitive proof  of  the  positive  fact,  that  part  of  the  consideration  of 
the  purchase,  was  at  the  time  positively  expressed  to  be,  that 
such  space  should  remain  open,  and  that  such  agreement  too, 
came  directly  or  mediately  from  the  vendor  of  the  houses,  Ac, 
not  a  third  person. 

2l  It  is  not  a  covenant  or  agreement  to  do  any  thing  in  or 
about  the  complainant's  land ;  it  does  not  come  to  the  complain- 
ant with  the  lands.  ( German  v.  Machin,  6  Paige,  288 ;  PhUr 
lips  V.  Tlwmpson,  1  J.  G.  R.  131 ;  Parkkurst  v«  Va^i  CortUmdt, 


86  CASES  IN  CHANCERY. 


Wolfe  T.  Froirt. 


1  J.  C.  R.  273 ;  Gunter  t.  Halsey,  Ambler,  686 ;  WelU  v.  SOkad- 
ling,  3  Ves.  Jr.  379.)     • 

III.  If  ihere  were  such  an  agreement  proved  as  between  Wil- 
der and  Yan  Ranst ;  and  if  when  proved,  it  amounted  to  any 
thing  as  between  them,  it  would  not  affect  the  defendant ;  be- 
cause— 

1.  He  had  no  notice. 

2.  If  he  had  notice,  the  statute  of  frauds  is  his  protection. 

3.  Because  the  agreement  would  be  a  mere  personal  cove- 
nant, binding  on  Van  Ranst  and  his  legal  representatives,  but 
not  a  cov.  nant  running  with  the  land,  and  a  charge  upon  it 
{Keppell  V.  Bailey,  2  M.  &  K.  546:) 

IV.  1.  The  agreement  cannot  be  supported  as  an  easement ; 
for  an  easement  is  an  authority  for  one  man  to  do  something  on 
another's  land.  (3  Kent's  Com.  434 ;  Muntfard  v.  Whitney,  16 
Wend.  380 ;  Miller  v.  Auburn  ^  Syracuse  R.  R.  Co.,  6  Hill, 
61  ;  Hewlins  v.  Shippam,  5  B.  &  C.  221.) 

2.  It  cannot  be  supported  as  a  license,  because  a  license  is  re- 
vocable at  pleasure,  and  cannot  be  assigned. 

3.  It  cannot  be  supported  as  a  dedication  ;  because  a  dedica- 
tion can  only  be  to  the  public,  or  for  public  use,  or  for  a  pious  or 
charitable  use.  {Hunter  v.  TYustees  of  Sandy  HUl,  6  Hill, 
410 ;  PearsaU  v.  Post,  20  Wendell,  111 ;  S.  C.  22  Wendell, 
425.) 

4.  It  cannot  be  supported  as  a  conveyance;  for  the  statute  of 
frauds  is  not  complied  with. 

5.  It  cannot  be  supported  as  a  covenant,  or  agreement ;  for  it 
is  relative  to  lands,  and  as  such  within  the  statute  of  frauds. 

y.  The  whole  case  shows  the  benefit  of  the  statute  of  frauds. 
The  constant  proneness  of  all  the  witnesses,  from  Mr.  Silliman 
to  the  bricklayer,  to  forget  remarks  and  words  of  Van  Ranst, 
and  swear  that  "  he  agreed,''^  that  "  they  agreed,"  or  that  "  they 
understood  that  he  agreed  /'  where  all  he  could  have  done,  must 
have  been  to  express  his  ideas  or  feelings,  without  the  most  dis- 
tant idea  of  an  agreement  of  any  kind.  The  two  written  agree- 
ments  relative  to  the  party  wall  and  sale  of  the  two  feet,  were 
executed  after  this  pretended  verbal  agreement ;  and  neither  of 
them  speak  of  any  such  agreement.    From  which  there  is  rea- 
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sonable  presumption  in  fact,  and  a  conclusive  one  in  law,  that 
there  never  was  such  an  agreement,  whatever  may  have  been 
the  conversations ;  or  if  there  were  such  an  agreement,  it  was 
abandoned.  (Cow.  and  Hill's  Notes  to  Phill.  Ev.  1466,  note  984.) 

VI.  The  whole  difficulty  arises  from  this :  Wilder  either  in- 
nocently mistook  the  effect  of  the  party  wall  agreement,  and 
supposed  that  it  bound  Van  Ranst  to  put  his  houses  back ;  or  he 
thought  that  by  getting  Van  Ranst  to  execute  it.  Van  Ranst, 
without  perceiving  its  effect,  would  be  so  compelled. 

YII.  The  subject  matter  of  the  agreement,  if  it  had  been 
placed  in  the  shape  of  a  covenant  by  Tan  Ranst,  being  for  a 
thing  not  in  esse^  but  contingent,  to  put  a  house  back ;  is  not  one 
running  with  the  land,  so  as  to  bind  the  grantee  of  lands,  but  is 
only  a  personal  covenant,  binding  Van  Ranst  and  his  personal 
representatives.  (Spencer's  case,  6  Co.  R.  17 ;  Smith's  Leading 
Cases,  75,  82,  87,  88,  90  to  94,  99,  107 ;  and  see  Duke  of  Bed- 
ford V.  IVusiees  of  the  British  Museum^  2  M.  &^  K.  652.) 

The  Assistant  Vice-chancellor. — ^The  bill  charges  that 
by  the  indenture  of  March  16th,  1839,  executed  between  Wilder 
and  Yan  Ranst,  it  toas  intended  to  be  agreed  that  the  party  wall 
for  which  it  provided  should  be  used  by*  Van  Ranst  whenever  he 
should  build  on  his  lot  adjoining  Wilder's ;  and  that  no  wall  should 
be  erected  by  him  or  his  heirs  or  assigns,  which  should  project  in 
front  of  the  front  end  of  that  party  wall.  It  is  impossible  for  me 
to  derive  any  such  l^al  intent  from  the  indenture,  as  is  claimed 
by  the  complainant.  Indeed,  the  bill  itself,  as  well  as  the  coun- 
sel at  the  hearing,  reposed  the  complainant's  equity,  upon  a  dis- 
tinct express  agreement  between  Wilder  and  Yan  Ranst,  that  the 
buildings  to  be  erected  on  their  respective  lots  should  be  set  three 
feet  back  from  the  line  of  Broadway ;  which  agreement,  when  it 
was  introduced  in  evidence,  turned  out  to  have  been  made  by 
parol. 

Several  interesting  points,  growing  out  of  this  parol  contract, 
were  presented  and  ably  investigated  by  the  counsel  on  both 
sides ;  but  in  the  view  which  I  have  been  constrained  to  take  of 
the  case,  it  will  not  be  incumbent  on  me  to  examine  more  than 
two  of  them  at  much  length. 
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The  evidence  in  support  of  the  making  of  the  agieemeDti  I 
will  not  criticise  or  recapitulate ;  but  will  assume,  for  the  pur* 
poses  of  the  argument,  that  it  is  proved  as  it  is  stated  in  the 
bill. 

In  regard  to  the  point  that  the  defendant  had  no_UQlicfi.Qf  the 
agreement  before  he  purchased,  I  consider  that  it  is  of  no  conse* 
quence,  (otherwise  than  in  disposing  of  the  costs  of  the  suit  in  a 
decree  against  him,)  whether  he  had  notice  or  not.  He  had  not 
paid  any  part  of  the  purchase  money  wheathe  bill  was^led^  nor 
had  any  ccmveyance  been  delivered  to  him.  He  was  wanting 
in  both  of  the  essential  attributes  of  a  bona  Jide  purchaser^  re- 
posing himself  in  equity  upon  the  absence  of  notice. 

The  defendant,  although  he  bought  with  constructive  notice, 
and  persisted,  after  actual  notice  of  the  complainant^s  xMfiOnable 
expectations  and  supposed  rights,  in  thrusting  himself  into  this 
controversy,  (I  must  say,  so  far  as  the  testimony  discloses,  very 
needlessly,  if  not  wantonly  and  ungenerously,)  to  the  prejudice 
and  discomfort  of  the  complainant,  is  entitled  in  this  tribunal  to 
his  rights  as  regulated  by  law ;  and  it  is  not  my  province  to  judge 
him  by  his  moral  or  social  derelictions. 

In  ascertaining  those  rights,  I  propose  to  examine  two  ques- 
tions ;  firsts  is  the  contract  relied  upon,  within  the  statute  of 
frauds  ?  and  second^  if  it  fall  within  Uie  statute,  is  this  a  case  in 
which  equity  may  nevertheless  carry  it  into  execution  ? 

First.  Does  this  agreement  come  within  the  provisions  of  the 
statute  ? 

The  sixth  section  of  tiie  statute  <<  of  firaudulent  conveyances 
and  contracts  relative  to  lands,"  enacts  that  no  estate  or  interest 
in  lands,  except  leases  for  a  year  or  less,  nor  any  trust  or  powers 
over  or  concerning  lands,  shall  be  created,  granted,  assigned,  sur- 
lendered  or  declared,  unless  by  act  or  operation  of  law,  or  by  a 
deed  or  conveyance  in  writing.  And  by  the  eighth  section,  every 
contract  for  the  sale  of  any  lands  or  any  interest  in  lands,  shall 
be  void,  unless  the  contract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and  be  sub- 
scribed by  the  party  by  whom  the  sale  is  to  be  made.  (2  Rev. 
&t.  134, 136,  i  6,  8.) 

It  is  claimed  on  the  part  of  the  complainant,  that  the  urban 
servitude  which  he  seeks  to  establish  against  the  defendant's  lot. 
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is  not  an  estate  or  interest  in  landj  nor  a  trust  or  power  over  or 
coQcerning  land.  That  he  claims  no  right  in  the  defendant's 
land ;  his  claim  being  not  so  much  an  easement,  as  a  right  in 
the  nature  of  an  easement,  founded  on  Van  Kanst's  contract  that  \ 
he  would  use  his  land  in  a  particular  manner.  And  he  defines  > 
his  claim,  as  a  privilege  growing  out  of  the  restricted  use  of : 
Yan  Banst'^  land  thus  contracted  for.  It  is  difficult  to  perceive  j 
how  this  right,  if  it  be  neither  an  estate  or  iuterest  in  or  over  Van  | 
Ranst's  land,  can  be  said  to  have  run  witb^-ihe'land,  into  the^ 
hands  of  his  heirs  and  their  gmnteeg;  which  is  a  proposition 
also  urged  by  the  complainant.  But  I  need  not  speculate  on  the 
apparent  inconsistency  of  the  two  positions. 

It  is  impossible  for  the  complainant  to  describe  his  claim,  with- 
out  plainly  showing  that  it  is  an  interest  in  the  land  owned  by 
the  defendant. 

The  definition  of  an  easement^  as  given  so  long  ago  as  the 
Termes  de  la  Ley,  includes  this  right  as  it  was  defined  by  one  of 
the  learned  counsel.  It  is  a  privilege  that  one  neighbor  hath  of 
another  by  charter  or  prescription  without  profit;  and  as  described 
in  a  modern  treatise,  it  is  <'a  privilege  without  profit,  which  the 
owner  of  one  neighboring  tenement  hath  of  another,  existing  in 
respect  of  their  several  tenements,  by  which  the  servient  owner  , 
is  obliged  to  sufier  or  not  to  do  something  on  his  own  land,  fori 
the  advantage  of  the  dominant  owner."  (Gale  and  Whatley^s 
Law  of  Easements,  6.)  The  essential  qualities  of  easements 
are,  these :  Ist,  they  are  incorporeal;  and  2d,  one  imposed  upon 
corporeal  property ;  3d,  they  confer  no  right  to  a  participation  in 
the  profits  arising  from  such  property ;  4th,  they  are  imposed 
for  the  benefit  of  corporeal  property ;  and  5th,  there  must  be  two 
distinct  tenements,  the  dominant,  to  which  the  right  belongs,  and 
the  servient,  upon  which  the  obligation  rests.    (Ibid.  6.) 

The  right  or  privilege  set  up  in  the  bill,  contains  each  of  these  \ 
essential  qualities.    It  is,  as  there  stated,  an  incorporeal  heredita-  \ 
ment,  accessory  to  the  complainant's  tenement,  and  attached  to  \ 
the  soil  of  Yan  Ranst's  as  the  servient  tenement ;  subjecting  the 
latter  for  the  benefit  of  the  former ;  and  as  such  hereditament,  it 
would  pass  with  the  servient  heritage  to  each  successive  propri- 
etor, precisely  as  the  complainant  insisted  in  his  points.    {JPenr 
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ruddock^s  case,  5  Rep.  1 01.)  In  Parker  v.  jPoofc,  (19  Wend.  309, 
317, 318,)  where  the  claim  set  up,  was  a  right  to  continue  the  en- 
joyment of  light  and  air  through  windows  overlooking  the  ad- 
joining land  ;  Judge  Bronson,  in  delivering  the  opinion  of  the 
court,  speaks  of  the  claim  as  one  by  which  the  party  acquired  a 
beneficial  interest  in  the  land  of  his  neighbor,  and  by  which  the 
latter  forfeited  such  interest. 

I  need  not  dwell  on  the  proposition  that  incorporeal  heredita- 
ments, are  inheritable^jand  of  course  assignable,  rights ;  issuing 
out  of,  or  concerning,  lands,  i^d  it  may  with  as  much  pfopri- 
\  ety  be  said  that  a  rent  charge  is  not  an  interest  in  lands,  within 
I  j  the  meaning  of  the  statute  of  frauds,  as  to  assert  that  an  ease- 

I  ment  is  not  such  an  interest. 

There  has  been  a  strong  tendency  in  some  of  the  modern  de- 
cisions, to  relieve  hard  cases  arising  under  this  branch  of  the 
law,  from  the  force  of  the  statute  o'f  frauds.  Several  of  those 
cited  by  the  complainant,  exhibit  this  tendency,  and  especially 
Winter  v.  Brockwell,  8  East,  308,  and  Taylor  v.  Waters^  7 
Taunt.  384;  and  such  was  Woodbury  v.  Parshley^  7  New 
Hampsh.  B.  237.  If  these  decisions  are  law,  a  parol  license,  ex- 
ecuted or  acted  upon,  is  sufficient  to  pass  an  incorporeal  heredi- 
tament ;  thus  not  merely  repealing  the  statute  of  frauds,  but 
abolishing  the  rule  of  the  common  law  that  such  an  estate  can 
only  be  conveyed  by  a  deed. 

The  case  of  TFtn^erv.£rocA:t£7e//,  is  commented  upon  in  many 
of  those  which  followed  it,  and  Taylor  v.  Waters  has  been  over- 
ruled in  England,  and  disregarded  here.  See  Gale  &  What,  on 
Easements,  19  to  45,  for  a  statement  and  review  of  the  late  de- 
cisions in  England. 

The  struggle  in  the  hard  cases  referred  to,  has  been  to  christen 
these  privileges  in  another's  land,  as  licenses^  rather  than  ease- 
ments ;  but  the  attempt  has  not  succeeded. 

I  will  refer  to  a  few  of  the  authorities  on  the  question. 

In  Hewlins  v.  Shippam^  6  Barn.  &  Cress.  221,  which  was  a 
well  considered  case,  the  defendant,  for  a  valuable  consideration, 
assented  to  the  plaintiff's  making  a  drain  in  the  defendant's  land. 
The  plaintiff  made  the  drain  at  considerable  expense,  and  some 
years  afterwards  the  defendant  stopped  it  up.    The  court  held 
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tiiat  the  right  claimed  by  the  plaintiff  to  keep  up  this  drain,  was 
an  incorporeal  right,  such  as  rents,  rights  of  common,  &c.,  and  a 
freehold  interest  in  it  could  not  be  created  or  passed  otherwise 
than  by  deed.  That  although  a  parol  license  might  be  an  ex- 
cuse for  a  trespass,  until  such  license  was  countermanded ;  a  right 
and  title  to  have  such  a  passage  for  the  water,  a  freehold  interest, 
required  a  deed  to  create  it ;  and  there  being  no  deed  shown,  the 
plaintiff  could  not  support  his  action. 

In  Cocker  v.  Cooper y  (L  Cromp.  M.  &,  Rose.  418,)  this  case 
was  fully  recognized  and  approved.  There,  the  plaintiff  in 
1815,  had,  with  the  defendant's  verbal  consent,  constructed  a 
drain  and  tunnel  in  the  tatter's  land,  and  the  water  flowed  iu  it 
till  1833,  when  the  defendant  stopped  up  the  drain.  The  court 
held,  that  the  plaintiff  could  not  recover  ;  and  said,  <<  With  re* 
gard  to  the  question  of  license,  Hewliiis  v.  Shippam  is  decisive 
to  show,  that  an  easement  like  this  cannot  be  conferred,  unless 
by  deed."  (And  see  Bryan  v.  Whistler^  8  Barn.  &  Cress.  298 ; 
and  Fentiman  v.  Smithy  4  East,  107.) 

Gale  &  Whatley,  in  their  treatise  before  cited,  pages  42,  43, 
say,  *'  The  result  of  the  decided  cases  appears  to  be  this  ;  a 
man  may,  in  some  cases,  by  parol  license,  relinquish  a  right 
which  he  has  acquired"  (by  parol)  *'  in  addition  to  the  ordinary 
rights  of  property,  and  thus  restore  his  own  and  his  neighbor's 
property  to  their  original  and  natural  condition  ;  but  he  cannot, 
by  such  means,  impose  any  burthen  upon  land  in  derogation  of 
such  ordinary  rights  of  property." 

In  Mumford  v.  Whitney,  (15  Wend.  380,)  it  was  decided,  that 
a  parol  agreement  to  permit  a  parly  to  abut  and  erect  a  dam  on 
lands  of  another,  not  for  a  temporary,  but  for  a  permanent  pur- 
pose, is  void,  within  the  statute  of  frauds.  The  effort  in  support 
of  the  dam,  was  to  make  out  that  the  agreement  was  a  license^ 
which  having  been  executed,  was  not  revocable.  But  the  court 
held,  that  it  was  more  than  a  license ;  it  was  the  transfer  of  an 
interest  in  lands. 

A  license,  is  an  authority  to  do  a  particular  act  or  series  of 
acts,  upon  another's  land,  without  possessing  any  estate  therein. 
A  claim  for  an  easement,  must  be  founded  on  prescription  or  a 
grant  by  deed,  for  it  is  a  permanent  interest  iu  another's  land. 
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A  license  when  executed,  will  prevent  the  owner  of  the  land 
from  maintaining  an  action  of  case  or  trespass,  for  the  acts  done 
under  it ;  but  it  is  revocable  at  pleasure,  and  will  not  be  a 
defence  to  any  act  done  after  it  is  revoked.  Thus,  it  is  appli- 
cable only  to  the  temporary  occupation  of  land,  or  dominion 
over  it,  and  confers  no  right  or  interest  in  the  laud. 

On  the  other  hand,  an  agreement  that  one  may  enter  and  use 
land  for  a  year,  is  more  than  a  license ;  it  is  an  estate  in  the 
land.  So  of  an  agreement  that  one  will  not  build  on  his  own 
land,  so  as  to  obstruct  his  neighbor's  light  and  prospect  from  the 
windows  in  the  adjoining  house  of  the  latter. 

These  distinctions  are  derived  from  the  case  just  cited,  from 
3  Kent's  Comm.  452,  and  from  Cook  v.  Stearns,  a  strong  au- 
thority in  11  Mass.  R.  533. 

Chief  Justice  Savage  says,  in  15  Wend.  393,  "  To  decide  that 
a  right  to  a  permanent  occupation  of  the  plaintiff 's  land,  may 
be  acquired  by  parol,  and  by  calling  the  agreement  a  license, 
would  be  in  effect,  to  repeal  the  statute."  The  remark  is  equally 
applicable  to  an  agreement  set  up  by  the  owner  of  one  tenement, 
against  the  owner  of  the  one  adjoining,  that  the  latter  shall  per- 
manently refrain  from  building  upon  his  land,  or  using  it  in  a 
particular  manner,  for  the  benefit  of  the  tenement  of  the 
former. 

The  judgment  of  the  court  in  Miller  v.  TTie  Auburn  and 
Syracuse  R,  R,  Co.j  (6  Hill,  61,)  sustains  this  doctrine  fully. 
And  see  the  note  to  the  second  American  edition  of  Smith's 
I  Leading  Cases,  27  Law  Library,  Phila.,  New  Series,  page  92. 

My  conclusion  is,  that  the  agreement  proved,  is  invalid  by  the 
statute  of  frauds,  and  that  the  right  claimed  by  the  complainant, 
is  not  established  and  cannot  be  sustained  as  an  existing  legal 
right.  Whether  it  be  such  a  contract  as  equity  will  enforce 
notwithstanding  the  statute  of  frauds,  remains  to  be  considered. 

Before  proceeding  with  that  inquiry,  I  will  advert  to  another 
point,  as  illustrating  the  one  just  decided,  viz  :  that  the  rights 
acquired  by  Wilder  against  Van  Ranst,  under  the  agreement, 
descended  to  and  vested  in  the  complainant  as  against  the  de« 
fendant,  a  purchaser  from  Van  Ranst's  heirs  or  devisees.  Now 
the  cases  on  which  the  complainant  relied,  leave  no  middle 
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ground  between  a  license,  and  an  easement  or  hereditament. 
His  right  must  fall  within  one  class  or  the  other.  If  within  the 
latter,  it  is  void  by  the  statute.  If  within  the  class  of  licenses, 
what  is  the  language  of  all  the  authorities,  which  have  attempted 
tb  support  similar  interests,  or  which  define  a  license?  Uni- 
formly, thcU  a  license  is  founded  in  personal  confidence^  and 
that  it  is  not  assignable  or  descendible.  It  was  so  held  in 
Jackson,  ex  dem,  Hull  v.  Babcock.  (4  Johns.  R.  418.)  The 
same  was  adjudged  in  Bridges  v.  Purcellj  (1  Dev.  &,  Batt.,  N. 
C.  Law  Rep.,  492,)  where,  in  a  suit  for  overflowing  land  by  a 
mill  dam,  the  defendant  proved  a  parol  consent  by  the  plaintiff's 
ancestor,  to  the  erection  of  the  dam.  The  court  said,  that  if  the 
right  were  appurtenant  to  the  land,  or  fastened  to  it,  so  as  to 
descend  with  it,  such  right  was  an  interest  in  the  land,  and 
within  the  statute  of  frauds.  The  same  doctrine  is  laid  down 
in  Shep.  Touch.  231,  3  Kent's  Oomm.  462,  15  Wend.  392,  and 
in  many  others.  See  also,  1  Smith's  Leading  Cases,  before 
cited,  page  93,  note.(o) 

If,  therefore,  the  agreement  were  sustained  as  a  license,  thereby 
evading  the  statute,  it  would  appear  to  have  terminated  with  the 
assignment  of  Wilder  on  the  one  hand,  and  the  death  of  Van 
Ranst  on  the  other. 

Second.  The  remaining  inquiry  which  I  proposed,  is  the 
power  of  this  court  to  give  effect  to  the  agreement  as  stated  in 
the  bill ;  it  being  voi*  by  the  statute  of  frauds. 

Chancellor  Kent  says,  "the  law  is  solicitous  to  prevent  all  kind 
of  imposition  and  injury,  from  confidence  reposed  in  the  acts  of 
others ;  and  a  parol  license  to  do  an  act,  on  one's  own  land, 
affecting  injuriously  the  air  and  light  of  a  neighbor's  house,  is 
held  not  to  be  revocable  by  such  neighbor,  after  it  has  been  once 
acted  upon."  For  which  position,  he  cites  Winter  v.  Brockwellj 
heretofore  mentioned,  another  case  before  the  statute,  and  two 
Pensylvania  decisions,  following  Winter  v.  BrockwelL  The 
learned  commentator  then  adds,  "  such  a  license  is  a  direct  en- 


(a)  And  Perry  T.Fiixhotee,  10  Lond.  Jur.  R.  799 ;  and  15  Law  Joamal,  Q 
B.  239.    Mow  reported  in  8  Q.  B.  R.  757. 
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couragement  to  expend  money,  and  it  would  be  against  con- 
science to  revoke  it,  as  soon  as  the  expenditure  begins  to  be 
beneficial.  The  contract  would  be  specifically  performed  in 
equity.  Such  a  paroMicense  to  enjoy  a  beneficial  privilege,  is 
not  an  interest  in  land  within  the  statute  of  frauds."  He  als# 
says,  '^  in  Liggins  v.  Inge^  7  Bing.  682,  the  court  distinguished 
between  licenses  which,  when  countermanded,  leave  the  party 
in  statu  quo,  and  licenses  for  the  construction  of  buildings  and 
works,  and  they  are  not  revocable.'' 

The  expenditure  of  money,  where  it  is  for  the  benefit  of  the 
party  setting  up  the  agreement,  and  of  no  advantage  to  the  other 
party,  and  the  agreement  being  in  point  of  law  of  no  validity ; 
can  scarcely  of  itself  be  the  basis  of  a  jurisdiction  in  equity,  to 
make  that  valid  which  a  statute  declares  shall  be  void. 

Where  a  license  is  given  to  erect  a  house  on  another's  landi 
equity  will  not,  after  the  house  is  built,  compel  the  owner  of  the 
land  either  to  pay  for  it,  or  to  suffer  it  to  remain.  The  other 
party  at  most,  may  remove  his  building.  In  this  instance,  it  was 
of  no  particular  advantage  to  Yan  Ranst,  to  have  Wilder's  house 
set  back  from  the  street,  unless  Van  Ranst  should  build  a  similar 
house,  and  even  then,  mens  tastes  would  difier  as  to  the  advan- 
tage suggested.  If  he  wanted  to  build  a  shop  or  store,  or  a  hotel 
on  his  ground,  most  persons  would  deem  it  an  injury  to  have 
its  front  set  back  from  the  line  of  the  street. 

Again,  many  might  believe,  as  Wilder  did,  that  it  was  best  for 
him  to  set  his  house  back  three  feet,  whether  Van  Ranst  did,  or 
did  not  agree  to  do  the  same.  It  seems  impossible  to  apply  the 
principle  of  fraud  to  these  facts,  when  founded  on  the  expendi- 
ture of  Wilder's  money  in  building  on  the  line  proposed  by 
him. 

Some  allusion  was  made  at  the  hearing,  to  an  agreement  to 
build  three  feet  from  the  line  of  the  street,  constituting  a  part  of 
the  contract  by  which  Van  Ranst  sold  to  Wilder  two  feet  in 
width  from  the  north  side  of  his  land.  This  is  not  set  up  in  the 
bill ;  and  besides  other  answers  to  it,  Mr.  Silliman's  testimony 
makes  it  a  condition  imposed  on  Wilder  by  Van  Ranst,  without 
any  corresponding  agreement  on  the  part  of  the  latter,  in  respect 
of  his  own  land. 
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The  complainant's  principal  reliance,  in  this  part  of  his  case,^ 
^as  on  the  performance  of  the  agreement  by  Wilder  on  his  part. 
He  built  a  very  expensive  house  on  the  stipulated  line,  which, 
it  is  said,  enhanced  the  value  of  Van  Ranst's  lots,  and  which  \ 
will  be  greatly  injured  by  the  latter  being  built  upon  up  to  the  / 
line  of  the  street.    That  Wilder  expended  his  money  on  the  faith 
of  the  agreement,  and  neither  he  or  his  grantee  can  now  be  put  \ 
in  the  same  situation  they  were  and  would  have  been,  had  the  / 
agreement  never  been  made. 

Tan  Ranst's  payment  for  the  party  wall,  is  mentioned  as  a  ^ 
part  performance  on  his  part.    But  the  payment  was  made  be- 
fore the  wall  was  begun ;   and  as  I  have  already  stated,  the 
party-wall  agreement  was  entirely  distinct  from  the  one  upon 
which  this  suit  is  brought. 

In  order  to  make  the  acts  such  as  a  court  of  equity  will  deem 
part  performance  of  an  agreement  within  the  statute,  it  is  essen- 
tial that  they  should  clearly  appear  to  have  been  done  solely 
with  a  view  to  the  agreement  being  performed.    If  they  are  acts 
which  might  have  been  done  with  other  views,  they  will  not 
take  the  case  out  of  the  statute,  since  they  cannot  properly  be 
said  to  be  done  by  way  of  part  performance  of  the  agreement. 
So  it  is  not  only  indispensable  that  the  acts  done  should  be  re-^ 
ferable  exclusively  to  the  contract ;    but  the  parol  contract 
should  also  be  established  by  competent  proofs,  to  be  clear,  def-   , 
inite  and  unequivocal,  in  all  its  terms.    And  moreover,  nothingy 
is  to  be  considered  as  a  part  performance,  which  does  not  put  the  1 
party  into  a  situation  which  is  a  fraud  upon  him,  unless  the 
agreement  is  fully  performed.     (2  Story's  Eq.  Jur.  §  761,  762,' 
764 ;    Cole  v.    White,  cited  in  1  Bro.  Oh.  Ca.  409,  413,  416 ; 
Lord  V.  Underdunckj  1  Sand.  Ch.  R.  46.) 

Conceding  that  this  parol  agreement  was  transmitted  to  the 
complainant  as  an  equity  appurtenant  to  the  property,  what  is 
its  effect  7  As  stated  in  the  bill,  it  would  bind  Van  Ranst's  land 
to  the  end  of  time,  while  Gordon  and  Wilder's  contract  would 
expire  whenever  their  buildings  should  be  destroyed.  The  lat- 
ter limit  was  the  construction  which  one  of  the  complainant's 
counsel  placed  upon  the  agreement ;  and  in  reference  to  its 
duration  against  Yan  Ranst,  he  said  it  was  not  to  be  perpetual| 
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but  was  to  coDtinue  so  long  as  the  occasion  for  it  continued. 
Now,  how  long  is  that  to  be,  and  who  is  to  decide  that  the  oc- 
casion for  it  has  ceased  ?  Will  it  cease  when  either  Mr.  Gordon 
or  Mr.  Wilder's  grantee,  chooses  to  pull  down  his  house,  or  to 
convert  it  into  a  boarding  house  or  a  hotel?  Oris  it  determin- 
able by  a  casualty,  a  destruction  by  fire,  instead  of  a  voluntary 
destruction  of  their  buildings?  Must  both  be  destroyed,  or  does 
the  occasion  cease  when  one  is  burnt  or  torn  down  ?  These 
inquiries,  and  others  like  them,  force  themselves  upon  the  mind, 
when  it  attempts  to  carry  out  the  agreement  stated  in  the  bill, 
and  to  reduce  it  to  those  definite  and  specific  terms  which  the 
parties  would  have  employed,  had  it  been  drawn  up  in  writing 
at  the  time  of  their  negotiation. 

Another  and  a  vital  point  for  the  support  of  the  bill,  is  that 
the  acts  relied  upon  were  done  solely  with  a  view  to  the  agree- 
ment, and  were  referable  to  it  exclusively.  This  was  well  un- 
derstood in  framing  the  bill,  for  it  is  alleged  positively  that  Wil- 
der would  not  have  caused  the  front  of  his  house  to  have  been 
set  back  from  the  line  of  Broadway,  but  for  Yan  Ranst's  agree- 
ment. 

The  principal  witness  on  the  point  is  Mr.  Wilder.  His  tes- 
timony leaves  it  doubtful  whether  there  was  any  agreement^ 
other  than  those  contained  in  the  party-wall  indentures ;  and 
such  negotiations  or  agreement  as  he  proves,  deviate  from 
the  bill  in  this,  that  the  front  wall  of  any  future  edifices  on  his 
lot  and  Gordon's,  were  to  be  set  back,  as  well  as  those  of  the 
bouses  then  about  to  be  built. 

He  says  that  he  caused  his  front  wall  to  be  placed  three  feet 
back  from  the  line  of  Broadway,  in  canformity  with  the  agree- 
ment or  arrangement  with  Van  Ranst. 

But  so  far  from  proving  that  he  would  not  have  set  it  back 
just  as  far,  if  Yan  Ranst  had  wholly  refused  to  agree  to  set  his 
buildings  on  the  same  line ;  or  that  he  was  placed  in  any  dif- 
ferent situation  in  consequence  of  that  agreement,  from  what  he 
would  have  been  if  it  had  never  been  made  ;  he  states  explicitly 
and  voluntarily,  that  with  Mr.  Gordon's  assent,  he  should,  with 
or  without  the  assent  of  Yan  Ranst,  have  erected  his  house  back 
.from  the  street,  as  he  did. 
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It  no  where  appears,  nor  is  it  alleged,  that  Mr.  Gordon's  aclioa 
ID  the  matter,  was  in  the  least  influenced  by  Tan  Ransi's  course. 
The  church  was  next  to  his  lot  on  the  north,  and  was  set  back 
fiirther  from  the  street  than  Wilder  proposed ;  so  that  it  is  prob« 
able  that  Gordon  would  have  built  on  the  proposed  line  on 
Wilder's  joining  him,  without  any  regard  to  Van  Ranst.  Be 
this  as  it  may,  it  was  for  the  complainant  to  prove  clearly  and 
unequivocally,  that  Wilder's  building  on  the  line  three  feet  from 
the  street,  was  solely  in  consequence  of  Van  Ranst's  agreement 
and  the  proof  fails  entirely  to  establish  that  fact. 

On  both  grounds,  the  indefinite  terms  of  the  agreement,  and 
the  failure  to  prove  that  the  acts  of  part  performance  which  are 
relied  upon,  were  referable  solely  to  the  agreement ;  I  must  hold 
that  this  court  is  not  authorized  to  relieve  the  complainant. 

The  bill  must  be  dismissed  with  costs. 


Tompkins  v.  Awthon,  impleaded  with  Waed  and  others. 

Where  a  defoDdant  pleads  that  he  is  a  bona  fide  pnrchaser  of  a  part  of  the  premi- 
ses in  qnestion,  in  bar  of  a  bill  seekini^  to  set  aside  a  conveyance  to  his  remote 
grantor,  on  the  gromid  of  fraud  and  breach  of  trast,  and  charging  that  parU  or 
portions  of  the  premises  are  claimed  by  such  defendant,  bat  withoat  describing 
them ;  the  plea  must  aver  that  he  claims  no  right  or  title  to  or  in  any  other  por- 
tion of  the  premises,  except  that  described  in  and  covered  by  the  plea. 

Upon  a  replication  to  a  plea,  nothiug  is  in  issue  except  what  is  distinctly  averred 
in  the  plea ;  and  if  it  be  esUblisbed  by  the  proofs,  it  b  a  bar  to  so  much  of  the 
bin  as  it  profewes  to  covet,  wbeUier  the  matter  pleaded  be  applicable  to  the 

same  or  noL 
Where  the  bill  waives  an  answer  on  oath,  a  plea  of  bona  fide  purchaser,  &c.,  need 
not  be  accompanied  by  an  answer  denying  the  matters  charged  by  way  of 

notice. 
Such  a  plea  rfiould  aver  that  the  defendant's  grantor  wat  in  the  actual  possession  ; 
but  where  the  bUl  charged  that  W.  had  possessed  Uie  premises  claimiog  then  in 
fee,  from  long  anterior  to  the  defendant's  purchase  until  the  commencement  of 
the  suit,  and  that  the  latter  and  also  one  H.  claimed  under  W. ;  and  the  plea 
averred  a  purchase  from  H  who  was,  or  preUnded  to  be  seised  and  actually 
possessed ;  it  was  held  to  show  sufficient  color  of  title  in  the  defendant's  grantor. 
June.  37Ui ;  Sept.  9d,  1846. 
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The  bill  in  this  cause  was  filed  by  Rny  Tompkins,  in  No- 
vember, 1846,  against  Caleb  T.  Ward,  Thomas  Htilme,  Isaac 
Pierson,  Ichal)od  Prall,  George  Howard,  Benjamin  Wood.  John 
Antbon,  and  several  others,  together  with  the  heirs  of  the  late 
Governor  Tompkins, 

It  set  forth,  in  substance,(a)  and  principally  on  information 
and  belief,  that  Daniel  D.  Tompkins,  late  of  Castleton,  in  the 
county  of  Richmond,  and  state  of  New  York,  now  deceased,  the 
father  of  the  complainant,  on  the  fifteenth  day  of  January,  1822| 
was,  and  for  a  long  time  previous  thereto  had  been,  seised  in 
fee  simple,  in  his  own  right,  or  otherwise  well  entitled  unto,  a 
large  and  valuable  real  estate,  situate  in  the  county  of  Richmond, 
and  elsewhere  in  the  state  of  New  York;  and  also  well  enti- 
tled to,  and  possessed  of  divers  stocks,  demands,  sums  of  money, 
choses  in  action,  and  other  personal  estate,  amounting  in  value 
in  the  whole  to  a  large  sum  of  money.  That  on  or  about  the  day 
and  year  last  mentioned,  being  so  seised  and  possessed,  or  other- 
wise well  entitled,  he,  together  with  Hannah  his  wife,  by  a 
certain  indenture  or  deed  of  assignment,  duly  made  and  execu- 
ted between  them  as  parties  thereto  of  the  first  part,  and  Isaac 
Pieison,  Samuel  Tooker,  Edmund  Smith,  Ichabod  Prall,  Caleb 
T.  Ward,  and  Thomas  Hulme,  as  parties  thereto  of  the  second 
part,  did  grant,  bargain,  sell,  convey  and  assign,  to  Isaac  Pierson, 
Samuel  Tooker,  Edmund  2Smiih,  Ichabod  Prall,  Caleb  T.  Ward 
and  Thomas  Hulme,  such  real  and  personal  estate,  upon  cer- 
tain trusts  in  the  indenture  or  deed  of  assignment  particularly 
mentioned,  declared  and  expressed  ;  which  indenture  or  deed  of 
assignment  was  duly  acknowledged  by  Daniel  D.  Tompkins 
and  his  wife,  and  was  recorded  in  the  office  of  the  register  for 
the  city  and  county  of  New  York,  on  or  about  the  twenty-seventh 
day  of  February,  1822,  in  liber  number  169  of  Conveyances 
at  page  eight. 

The  bill  then  set  forth  the  indenture  or  deed  of  assignment 
at  full  length ;  by  which,  among  other  things,  the  parties  of  the 


(a)  Sm  Tampkin*  t.  Ward,  post  The  bill  is  Hated  more  at  larflre  here  than  is 
aeeeMary  for  the  report  of  Mr.  Anthon*a  plea,  in  order  to  ayoid  a  repetition  of  its 
•ontttita  in  reporting  the  plea  of  Ward. 
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first  part,  in  consideration  of  the  trusts  and  agreements  therein- 
after expressed  and  contained,  and  for  the  further  consideration 
of  one  dollar,  granted,  bargained  and  sold,  assigned,  transferred 
and  set  over,  unto  the  parties  of  the  second  part,  the  survivors 
and  survivor  of  them,  their  and  his  heirs,  executors  and  admin- 
istrators, all  and  singular,  the  lands,  tenements,  and  real  estate 
of  whicb  Governor  Tompkins  was  seised,  po>8essed,  or  in  any 
wise  entitled  to,  in  the  state  of  New  York,  or  elsewhere,  also  all 
and  singular,  the  stock,  debts,  sum  and  sums  of  money,  choses 
in  action,  and  other  personal  estate,  in  a  certain  schedule  there- 
unto annexed,  marked  A,  mentioned,  described,  or  therein  in- 
tended to  be  included,  and  all  the  right,  title,  dower,  and  right 
of  dower,  interest,  possession,  claim  and  demand  of  them  the 
parties  of  the  first  part,  of,  in  and  to  the  same,  with  the  appur- 
tenances ;  to  have  and  to  hold  the  premises  thereby  granted  and 
assigned,  or  intended  so  to  be,  unto  the  |Kirties  of  the  second 
part,  the  survivors  and  survivor  of  them,  their  and  hi^  heirs, 
executors,  administrators  and  assigns  forever,  subject,  never- 
theless, to  all  prior  liens,  judgments,  mortgages  una  nicum- 
brances  thereon      But  in  trust,  nevertheless,  and  to  the  uses  and 
for  the  purposes  therein,  after  declared  of,  and  concerning  the 
same,  that  is  to  say,  in  trust,  to  grant,  bargain,  sell,  and  dispose, 
of  all  and  singular,  the  real  estate,  atid  of  such  parts  of  the  per- 
sonal estate  as  might  be  capable  of  sale,  and  to  collect,  receive 
and  get  in  the  outstanding  debts  and  demands  assigned,  and 
convert  the  premises  into  money,  and  then,  in  the  next  place,  in 
trust,  after  first  satisfying  all  costs,  expenses  and  outgoings 
attending  the  execution  of  the  trust,  and  reimbursing  them- 
selves, any  moneys  which  tRey  might  have  expended  for  the 
security  and  benefit  of  the  trust  property  ;  in  the  first  place,  to 
retain  and  satisfy  to  them,  the  parties  of  the  second  part,  res^ 
pectively,  the  debts  or  demands,  due  to  ihem  respectively,  from 
Daniel  D.  Tompkins ;  then,  in  the  next  place,  to  pay  to  the 
Richmond  Turnpike  Company,  or  otherwise  apply  so  much  and 
such  sums  as  that  company  had  already  paid,  or  as  might  be 
necessary  to  disencumber  ihe  property  and  estate  which  Daniel 
D.  Tompkius  had  theretofore  purchased  or  proi^ured,  or  otiier* 
wise  appropriated,  for  the  use  of  the  Ricbmoud  Turnpike  Com- 
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ptny,  or  more  fall^  to  vest  in  the  company  the  title  thereto ; 
and  in  the  next  place  to  pay,  satisfy  and  discharge,  as  far  as  the 
residue  of  the  triHt  funds  should  extend,  the  other  debts  and 
demands,  due  to  the  several  other  creditors  of  Daniel  D.  Tomp« 
kins,  and  in  ease  of  any  overplus,  to  re-convey,  re-assign,  trans*- 
for  and  deliver  over  the  same  to  him,  bis  heirs,  executors,  ad« 
ministrators  or  assigns.  Provided  always,  and  it  was  thereby 
expressly  declared,  notwithstanding  any  thing  therein  before 
contained,  that  it  should  and  might  be  lawful  to  and  for  the 
trustees,  or  the  major  part  of  them,  for  the  ti..ie  being,  to  make 
any  such  arrangements  as  they  might  deem  most  beneficial  for 
the  settlement  and  extinguishment,  in  whole  or  in  part,  of  the 
debts  and  demands,  or  any  of  them  against  Daniel  D.  'Pomp- 
kins,  and  for  that  purpose  to  grant,  convey  or  assign,  any  part 
of  the  assigned  premises,  to  such  creditor  or  creditors ;  also,  to 
make  any  arrangements  or  agreements,  and  concur  in  any  sales 
or  transfers  of  the  assigned  premises,  with  any  creditor  or  cred^ 
iters,  having  prior  lien  or  liens  thereon,  or  to  release  any  equity 
of  redemption,  or  other  equitable  interest  therein ;  and  in  gene- 
ral to  settle,  compound  and  agree  with  alt,  or  any  of  the  credi- 
tors,  as  they  shottld  deem  most  expedient.  And,  in  the  mean 
time,  to  let  or  demise  the  assigned  premises,  and  collect  the 
rents,  and  receive  the  dividends,  income  or  profits  accruing 
thereon. 

And  further,  that  as  far  as  any  of  the  trustees  held  any  spe« 
eific  or  other  liens  or  securities  for  their  respective  debts  or  de« 
mands  prior  to  and  independent  of  the  assignment,  nothing 
therein  contained  should  be  deemed  or  construed  in  any  wise 
to  impair  or  affSsct  the  same,  or  inArfere  with  or  embarrass  any 
legal  remedy  for  the  enforcing  or  obtaining  the  benefit  thereof, 
but  on  the  contrary,  it  was  thereby  expressly  declared  to  be  the 
true  intent  and  meaning  of  the  parties,  and  it  was  thereby  ex* 
pressly  declared  and  agreed,  that  each  and  every  of  the  trustees 
who  then  held  or  was  entitled  to  any  lien,  judgment,  decree, 
mortgage,  or  other  security  whatever,  for  any  debt  or  demand  due 
to  such  trustee  from  Daniel  D.  Tompkins,  should  continue  to  be 
entitled  to  the  same,  and  all  benefit  by  means  thereof,  and  might 
proceed  in  law.  or  equity,  or  otherwise,  to  avail  himself  thereofi 
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or  obtain  the  benefit  find  advantage  thereof,  in  the  same  manner, 
and  with  like  effect  to  all  intents  and  purposes,  as  if  those  presents 
bad  not  been  made. 

The  assignment  contained  provisions  for  the  employment  of 
agents,  and  authority  to  use  the  name  of  the  assignor,  &c.  It 
was  acknowledged  by  Governor  Tompkins  and  bis  wire,  Febru- 
ary 20th,  1822. 

The  schedule  A,  referred  to  in  the  assignment,  contained  a 
list  or  inventory  of  the  stock,  debts  and  personal  property  in  the 
assignment  referred  to,  and  thereby  intended  to  be  assigned, 
amounting  nominally,  to  several  thousand  dollars. 

The  bill  further  stated,  that  the  indentnre,  or  deed  of  assign- 
ment, was  at  the  time  of  its  execution,  duly  delivered  into  the 
bands  of  the  parties  thereto  of  the  second  part,  and  still  remained 
in  the  hands  and  custody,  or  in  the  power,  of  some  or  one  of 
them.  That  upon  and  by  such  execution  and  delivery  of  the 
deed  of  assignment,  Isaac  Pierson,  Samuel  Tooker,  Edmund 
Smiih,  Ichabod  Prall,  Caleb  T.  Ward  and  Thomas  Hulme,  be- 
came and  were  seised,  and  possessed  of  the  real  and  personal 
estate,  in  the  assignment  mentioned,  or  referred  to,  or  intended 
to  be  granted,  bargained,  sold,  assigned,  transferred  or  set  over, 
to  and  for  the  uses  and  purposes,  and  upon  the  trusts  in  the 
same  assignment,  mentioned  or  declared  ;  and  further,  that  they 
then  accepted  of  the  assignment,  and  took  upon  themselves  the 
execution  of  the  trusts,  therein  mentioned,  declared  or  intended, 
and  then  rr  shortly  therearter,  actually  entered  upon  the  per- 
formance of  their  duties  as  trustees,  under  the  same  indenture, 
or  deed  of  assignment. 

That  at  the  time  of  the  execution  and  delivery  of  the  assign- 
ment, Daniel  D.  Tompkins,  amongst  other  estate,  real  and  per- 
sonal, was  seised  in  fee  simple,  of  his  own  right,  or  otherwise 
well  entitled  unto,  and  in  the  actual  occupation  and  possession 
of  all  and  singular,  the  lands,  tenements,  hereditaments  and  real 
estate,  sitnate,  lying  and  being  at  Castleton,  in  the  county  of 
Richmond,  and  state  of  New  York,  following,  that  is  to  say,  all 
those  certain  messuages,  dwellmg-houses,  lands  and  premises, 
situate  in  Castleton,  in  the  county  of  Richmond,  and  state  of 
New  York,  bounded  as  follows :  (a  particular  description  then 
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followed ;)  containing  by  estimation,  two  hundred  and  fifty 
acres,  be  the  same  more  or  less. 

That  by  means  of  the  execution  and  delivery  of  the  assign* 
ment,  all  the  lands  and  premises  at  Castleton,  last  above  de- 
scribed, were  by  the  operaiion  of  the  assignment,  conveyed  to 
the  grantees#therein,  as  assignees  or  trustees,  for  the  purposes 
therein  mentioned. 

That  prior  to,  an(f  at  the  time  of  the  execution  and  delivery 
of  the  indenture  or  deed  of  assignment,  Daniel  D.  Tompkins 
was  indebted  to  Thomas  Hulme,  on  a  general  running  account 
of  mutual  dealings,  in  a  large  and  considerable  balance,  amount- 
ing to  several  thousand  dollars,  and  that  as  security  for  the  pay- 
ment and  satisfaction  of  such  indebtedness,  Uulme  then  held,  or 
claimed  to  hold,  divers  collateral  securities,  assigned,  transferred 
or  delivered  to  him,  by  Tompkins,  or  by  other  parties  or  corpor- 
ations, for  ond  on  his  behalf;  and  that  among  such  collateral 
securities,  there  was  his  bond  to  Hulme,  conditioned  for  the  pay- 
ment of  twenty-five  thousand  dollars,  whh  interest,  bearing  date 
on  or  about,  the  twenty-sixth  day  of  September,  1817,  and  also 
an  indenture  of  mortgage,  bearing  even  date  with  the  bond,  and 
executed  by  Daniel  D.  Tompkins,  and  Hannah  his  wife,  where- 
by they  mortgaged  in  fee,  to  Hulme,  the  lands  and  premises  at 
Castleton,  above  described,  to  secure  the  payment  of  the  bond, 
or  of  the  sum  of  $25,000  and  the  interest  thereon. 

That  after  Isaac  Pierson,  Samuel  Tooker,  Edmund  Smith, 
Ichabod  Prall,  Caleb  T.  Ward  and  Thomas  Hulme  had  duly  ac- 
cepted of  the  trusts,  and  entered  upon  the  discharge  of  their  du- 
ties as  trustees  or  assignees,  under  the  indenture  or  deed  of  as- 
signment, and  sometime  in  or  about  the  month  of  April,  in  the 
year  1822,  a  decree  for  the  sale  of  those  mortgaged  premises,  was 
obtained  in  the  court  of  chancery  of  the  state  of  New  York,  in  a 
suit  commenced  in  that  court  lt>ng  previously  to  the  execution  of 
the  assignment,  by  Uulmeassolecomplainant,  against  Daniel  D. 
Tompkins  and  Hannah  his  wife,  The  American  Insurance  Com- 
pany of  New  York,  Peter  Jay  Monro,  and  The  Rector,  Church 
Wardens  and  Vestrymen  of  St.  Andrews  Church  in  the  county 
of  Richmond,  as  the  only  defendants ;  which  suit  purported  to  be 
founded  upon  the  bond  and  mortgage  so  held  by  Hulme,  and 
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to  be  prosecuted  for  the  purpose  of  foreclosing  the  equity  of  re- 
demption in  such  mortgage,  and  obtaining  a  sale  of  the  mort- 
gaged premises,  for  the  satisfaction  of  the  moneys  due  or  to  grow 
due  upon  the  bond.  That  none  of  the  parties  of  the  second 
part  to  the  indenture  or  deed  of  assignment,  except  Thomas 
Hulme,  were  ever  made  parties  to  the  foreclosure  suit,  in  the 
court  of  chancery,  nor  was  any  alteration  made  in  the  form  or 
frame  of,  or  parties  to  such  suit,  in  consequence  of  the  assign- 
ment,  and  that  the  same  suit  was  proceeded  in,  and  such  decree 
of  sale  taken  therein,  without  opposiiion  from  the  defendants  in 
that  suit ;  which  decree  was  in  the  usual  form  of  decrees  of  sale 
in  foreclosure  cases. 

That  in  or  about  the  month  of  May,  1822,  the  lands  and 
premises  at  Castleton,  above  described,  were  sold,  apparently  pur- 
suant to  the  terms  of  such  decree,  under  the  direction  of  Thomas 
Bolton,  then  one  of  the  masters  in  chancery,  and  were  bid  in  by 
Hulme,  for  the  sum  of  two  thousand  seven  hundred  dollars. 
That  a  master's  deed  was  executed  by  Thomas  Bolton,  as  such 
master,  purporting  to  convey  those  lands  and  mortgaged  premises 
to  Hulme,  in  consideration  of  his  bid  of  twonty*seven  hundred 
dollars,  which  master's  deed  was  dated  the  twentieth  day  of 
May,  1822,  and  which  was  set  out  at  large,  in  the  bill  of  com- 
plaint. 

That  Thomas  Hulme  stated,  or  at  the  time  he  so  obtained  the 
decree  of  sale,  and  at  all  times  thereafter,  until  and  at  the  time 
of  bis  conveyance  of  the  land  and  premises  at  Castleton  to  Ca- 
leb T.  Ward,  as  after  mentioned,  he,  Thomas  Hulme,  actually 
aud  truly  intended  to  take  and  hold  any  right,  title  or  interest 
which  he  might  acquire,  or  had  acquired  in  the  lands  aud  prem- 
ises at  Castleton,  by  or  under  ihe  decree,  sale,  and  master's  deed, 
or  any  of  them,  merely  as  a  security  for  the  payment  unto  him- 
self, of  such  balance  as  might  be  due  to  him,  from  Daniel  D. 
Tompkins,  or  his  estate,  upon  the  account  before  mentioned,  and 
to  allow  such  right,  title,  or  interest  to  be  redeemed  against,  and 
extinguished  by  Daniel  D.  Tompkins,  his  heirs  or  his  assignees, 
on  payment  of  such  balance,  in  like  manner  as  the  same  lands 
and  premises  might  have  been  redeemed  from  the  lieu  aud  oper- 
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ation  of  the  mortgage  before  the  decree  of  sale,  upon  payment 
of  ihe  Qiooeys  due  upon  the  mortgage  and  costs,  or  otherwise. 

That  Thomas  Hulme  frequently,  before  his  bid,  at  the  time 
thereof,  and  afterwards,  expressly  and  solemnly  declared  to 
Daniel  D.  Tompkins,  and  to  others,  that  such  was  his  intention ; 
and  assured  Tompkins,  that  the  whole  benefit  and  advantage  of 
the  bid  and  purchase  of  him,  Thomas  Hulme,  should  enure  to 
the  use  of  the  trust  estate,  created  by  the  deed  of  assignment, 
and  to  the  consequent  benefit  of  Daniel  D.  Tompkins,  his  heirs 
and  assigns,  after  the  payment  of  the  debts  intended  to  be  pro- 
vided for  by  such  indenture  or  deed  of  assignment. 

That  Thomas  Hulme,  at  or  about  the  time  of  such  bidding 
off  of  the  mortgaged  premises  by  him,  did,  by  some  proper  in- 
strument in  writing,  being  a  declaration  of  trust,  subscribed  by 
him,  and  delivered  by  him  to  Daniel  D.  Tompkins  in  due  form 
of  law,  acknowledge,  testify,  and  declare,  that  by  virtue  of  a 
trust  and  confidence  between  him  and  Daniel  D.  Tompkins,  he 
held  and  would  hold  all  such  right,  title  and  interest  as  be, 
Hulme,  had  acquired,  or  might  acquire  by  such  decree,  bid  and 
master's  deed,  to  the  use  and  intent  above,  in  that  behalf  speci- 
fied ;  which  declamtion  of  trust  is  not,  nor  is  any  copy  thereof 
in  the  complainant's  possession  or  power,  nor  is  he  able  to  ascer- 
tain where  or  in  whose  possession  or  custody  the  same  now  is ; 
but  he  has  good  reason  to  believe,  and  does  believe,  and  there- 
fore charges  that  the  same  is  in  the  possession  or  power  of  the 
defendants  after  mentioned>  or  some  or  one  of  them. 

That  Thomas  Hulme,  from  the  bid,  to  the  time  of  his  convey- 
ance to  Caleb  T.  Ward,  frequently  represented  and  stated,  that 
in  bidding  in  the  mortgaged  premises,  he  had  no  other  design, 
than  as  above  in  substance  stated,  and  that  upon  ibe  payment 
of  the  indebtedness  of  Daniel  D.  Tompkins  to  him,  be  would 
release  or  otherwise  dischai^  his  lien  upon  the  mortgaged 
premises,  in  favor  of  or  for  the  benefit  of  the  trust  estate.  That 
on  or  about  the  first  day  of  July,  1824,  Daniel  D.  Tompkins  and 
Thomas  Hulme  accounted  together  of  and  concerning  (heir  mu- 
tual dealings,  and  on  that  occasion  the  demand  of  Hulme  against 
Tompkins  was  adjusted  and  stated,  as  of  that  date,  by  and  be- 
tween them,  in  such  a  manner,  as  that  they  both  acquiesced 
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therein,  as  to  the  amount  of  the  indebtedness  of  Tompkins  to 
Hiilme,  as  then  stated ;  and  that  in  stating  such  account  Tomp- 
kins was  charged  with  all  the  moneys  secured  or  intended  to  be, 
by  the  bond,  mortgage,  and  decree,  or. any  of  them,  and  that  no 
credit  was  given  therein,  or  claimed  by  Tompkins,  for  the  amount 
of  the  bid  of  Hulme,  or  any  part,  or  for  any  purchase  money,  or 
upon  or  in  consequence  of  any  sale  of  the  mortgaged  premises 
under  the  decree.  That  afterwards,  and  in  or  about  the  month 
of  May,  1825,  and  a  few  days  before  the  death  of  Daniel  D. 
Tompkins,  Thomas  Hulme  received,  and  was  paid  in  cash,  on 
behalf  of  Tompkins,  the  whole  amount  of  the  balance  due  and 
owing  to  him  from  Tompkins,  upon  such  account  stated  or 
otherwise. 

That  before  the  death  of  Daniel  D.  Tompkins  as  after  men- 
tioned, a  sufficient  sum  or  amount  bad  been  realised  and  received 
by  Hulme  and  his  co-assignees,  or  some  one  or  more  of  them, 
from  other  the  assigned  estate,  to  pay  and  satisfy  the  entire  in- 
debtedness of  Tompkins  to  Hulme,  and  which  was  properly  ap- 
plicable to  that  purpose. 

That  Daniel  D.  Tompkins  departed  this  life  on  the  eleventh 
day  of  June,  in  the  year  1825. 

That  the  lands  and  premises  at  Castleton  before  particularly 
described,  were  occupied,  used,  or  enjoyed  by  Daniel  D.  Tomp- 
kins, up  to  the  time  of  his  death ;  and  in  the  same  manner,  after 
the  premises  were  so  bid  in,  as  he  had  occupied,  used,  or  enjoyed 
the  same  premises,  before  the  same  were  bid  in  at  the  sale. 

That  a  few  months  after  the  death  of  Tompkins,  and  in  and 
about  the  month  of  November,  1826,  the  lands  and  premises  at 
Castleton,  before  mentioned  and  described  in  the  master^s  deed 
to  Hulme,  were  exposed  for  sale  at  the  Tontine  Cofiee  House  in 
the  city  of  New  York,  by  or  under  the  direction  of  Hulme  and 
his  co-assignees,  under  the  indenture  or  deed  of  assignment,  or 
by  or  under  the  direction  of  some  or  one  of  them.  And  that  at 
the  last  mentioned  sale,  the  lands  and  premises  at  Castleton, 
were  bid  in  for  $6,900,  by  Caleb  T.  Ward,  one  of  the  assigneec^ 
or  by  Ichabod  Prall,  one  of  the  assignees,  for  the  benefit  of  Caleb 
T.  Ward,  or  under  some  secret  agreement  with  Caleb  T.  Ward^ 
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that  he,  Ward,  should  have  the  benefit  of  the  bid  so  made  or 
to  be  made,  by  Prall. 

That  the  same  lands  and  premises,  containing  about  two  hun* 
dred  and  fifty  acres,  were  ofiered  at  the  last  mentioned  sale  or 
pretended  sale  in  one  parcel,  although  properly  and  conveniently  % 
saleable  in  separate  parcels,  and  were  so  bid  in  by  or  for  Caleb 
T.  Ward,  one  of  the  assignees  or  trustees,  at  the  small  sum  of 
^6,900,  when  they  were  then  worth  a  much  larger  sum  of 
money. 

That  Caleb  T.  Ward,  or  one  or  more  of  his  co-assignees,  sta- 
ted or  gave  out,  at  and  before  the  time  of  the  sale  last  mention- 
ed, that  the  lands  and  premises  at  Castleton  were  to  be  bid  in 
at  such  sale,  for  the  benefit  of  Mrs.  Hannah  Tompkins,  (the 
mother  of  the  complainant,  and  then  the  widow  of  Daniel  D. 
Tompkins,)  and  her  family ;  and  that  in  consequence  of  such 
statement,  and  of  a  report  to  that  efiect,  circulated  by  Caleb  T. 
Ward,  or  by  one  or  more  of  his  co-assignees,  or  otherwise  circu- 
lated among  those  who  were  present  at  such  sale,  many  of  those 
present  were  thereby  prevented  from  bidding  at  such  sale,  and 
that  by  means  of  representations  then  made  by  Caleb  T.Ward, 
to  several  persons  attending  at  such  sale,  that  the  premises  were 
to  be  bid  in  for  the  benefit  of  Mrs.  Tompkins  and  her  family, 
certain  individuals,  the  personal  friends  of  Daniel  D.  Tompkins, 
who  were  then  and  there  present,  and  able,  and  desirous  to  pur- 
chase the  property,  at  a  much  larger  price  than  the  sum  so  bid- 
den for  the  same,  were  prevented  from  bidding  at  such  sale. 

That  Thomas  Hulme,  and  his  co-assignees  or  some  one  of 
them,  caused  it  to  be  given  out  soon  after  the  sale  had  taken 
place,  that  the  lands  and  premises  of  Castleton  had  been  pur- 
chased by  Ichabod  Prall,  and  not  by  Caleb  T.  Ward ;  but  that 
ten  per  cent,  of  the  purchase  money  was,  for  the  sake  of  color, 
required  to  be  paid  down  to  the  auctioneer  at  the  time  of  said 
pretended  sale,  and  that  the  same  was  paid  by  Caleb  T.  Ward, 
and  that  all  subsequent  payments,  made  on  account  of  the  bid 
of  $5,900,  were  made  by  Caleb  T.  Ward,  and  not  by  Prall,  and 
that  Caleb  T.  Ward,  before  the  sale  took  place,  entered  into  or 
made  an  arrangement  to  borrow  money  for  the  purpose  of  pay- 
ing the  ten  per  cent.    That  Thomas  Hulme  represented  and 
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gave  out  at  such  sale,  or  prior,  or  subsequently  thereto,  that 
the  same  was  made,  or  was  to  be  made,  or  had  been  made} 
for  the  benefit  of  the  trust  estate. 

That  the  lands  and  premises  had  been  prior  to  such  pretended 
sale,  redeemed  from  the  lien  of  the  mortgage,  before  refer- 
red to,  and  from  the  sale  of  the  mortgaged  premises  made  under 
the  decree,  and  from  the  operation  and  effect  of  such  decree,  if 
any  effect  it  had,  by  the  payment  in  full  of  the  entire  indebted- 
ness of  Daniel  D.  Tompkins  to  Thomas  Hulme,  out  of  moneys 
arising  from  the  estate  of  Tompkins,  not  connected  with,  or 
arising  out  of  the  mortgaged  premises. 

That  afterwards,  and  sometime  in  the  year  182G,  Thomas 
Hulme  and  Alice  his  wife,  executed  a  deed  with  covenants,  on 
the  part  of  Hulme  against  his  own  acts  by  which  they  in  con- 
sideration of  $5,900,  conveyed  to  Caleb  T.  Ward,  the  lands  and 
premises  at  Castleton,  before  described. 

The  deed  was  then  set  out  at  large  in  the  bill,  bearing  date 
March  7th,  1826. 

The  bill  further  slated,  that  the  deed  purported  to  be  acknow- 
ledged in  the  state  of  Pennsylvania,  by  Thomas  Hulme,  and 
Alice  his  wife,  before  William  Tilghman,  chief  justice  of  the  su- 
preme-court  of  that  state,  on  the  7th  day  of  March,  1826.  But 
that  the  deed  was  not  delivered  to  Caleb  T.  Ward,  until  after 
(he  seventeenth  day  of  March,  and  as  the  complainant  believes, 
not  until  on  or  about  the  eighth  day  of  October,  1826. 

That  the  deed  was  not  delivered  to  Caleb  T.  Ward,  and 
(hat  no  delivery  thereof  was  made  until  after  the  entire  indebt- 
edness of  Daniel  D.  Tompkins,  and  of  his  estate,  to  Thomas 
Hulme  had  been  paid  in  full ;  and  that  at  the  time  Ward  re- 
ceived from  Hulme  the  delivery  of  the  deed,  he,  Ward,  well 
knew  that  the  indebtedness  of  Tompkins,  and  of  his  estate  to 
Hulme,  had  been  paid  in  full,  and  that  the  lands  and  premises 
described  therein,  had  been  redeemed  from  the  lien  and  incum- 
brance of  the  mortgage,  and  from  the  sale  made  under  the  de- 
cree obtained  thereon,  and  from  the  operation  of  such  decree, 
if  any  it  had.  And  that  Ward  also  well  knew,  or  had  notice  of 
the  declaration  of  trust,  so  subscribed  by  Hulme,  and  of  the  re 
presentations  made  by  Hulme,  touching  the  sale  in  May,  1822 
and  the  master's  deed,  before  referred  to. 
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That  afterwards,  and  on  or  about  the  eighth  day  of  October, 
1826,  Caleb  T.  Ward  caused  the  deed  of  conveyance  to  him,  to 
be  recorded  in  the  office  of  the  clerk  of  the  county  of  Richmond. 
That  within  seven  days  thereafter,  Thomas  Hulme,  Isaac 
Pierson,  Edmund  Smith,  Ichabod  Prall,  and  Caleb  T.  Ward,  as 
surviving  assignees,  (Samuel  Tooker  then  being  dead,)  under 
the  indenture  or  deed  of  assignment,  and  Joseph  G.  Swift,  Tho- 
mas Hyatt,  and  Edmund  Smith,  trustees  under  a  certain  other 
trust  in  favor  of  Daniel  D,  Tompkins,  filed  their  bill  in  the  court 
of  chancery,  against  the  administrators  of  thegoods,  chattels  and 
credits  of  Daniel  D.  Tompkins,  and  certain  of  his  creditors,  to 
close  their  several  and  respective  trusts,  and  for  other  purposes. 
And  that,  in  an  account  rendered  in  that  suit,  by  Hulme,  Pier- 
son,  Prall,  Ward,  and  Smith,  as  such  assignees,  or  surviving 
assignees,  and  filed  in  the  cause,  or  filed  with  Thomas  Bolton, 
then  one  of  the  masters  of  the  court  of  chancery,  they,  as  such 
assignees,  debited  and  charged  the  trust  estate  with  the  taxes 
which  were  imposed  upon  the  land  and  premises  at  Castleton, 
from  and  after  the  sale  thereof,  in  May,  1822,  until  the  pretended 
sale  to  Caleb  T.  Ward,  and  with  the  expenses  of  such  pretend- 
ed sale  thereof,  and  credited  the  trust  estate  with  the  rents  re- 
ceived from  the  same  land  and  premises  at  Castleton  during  the 
same  period  last  referred  to,  and  with  the  sum  of  fifty-nine  hun- 
dred dollars  so  bid  by,  or  for  the  benefit  of  Caleb  T.  Ward,  at 
such  pretended  sale  of  the  premises  to  him. 

That  after  the  last  mentioned  bill  was  so  filed,  and  while  the 
suit  thereby  commenced,  remained  undetermined,  and  sometime 
in  the  year  1827,  Thomas  Hulme  executed  and  delivered  to  Ca- 
leb T.  Ward,  a  paper,  or  instrument  in  writing,  in  the  words 
following,  viz. :  • 

"  Enow  all  men  by  these  presents,  that  I,  Thomas  Hulme,  of 
Philadelphia,  in  the  state  of  Pennsylvania,  Esquire,  the  mortga- 
gee in  the  mortgage  after  mentioned  named,  do  hereby  certify, 
that  a  certain  indenture  of  mortgage,  bearing  date  the  twenty- 
sixth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen,  made  and  executed  by  Daniel  D. 
Tompkins,  and  Hannah  his  wife,  in  my  favor,  for  securing  a 
bond  for  $25,000,  with  interest;  registered  in  the  office  of  the 
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clerk  of  the  county  of  Richmond,  in  liber  D.  of  register  of 
mortgages,  page  170, 171,  and  172,  on  the  thirtieth  day  of  Sep- 
tember, in  the  same  year,  1817,  is  redeemed,  paid  off,  satisfied, 
and  discharged,  by  decree  and  sale  in  chancery. 

"  Dated  the  2d  day  of  February,  1S27. 

<*  Thomas  Hulme,  [l.  s.] 
"  Witnessed  by, 

R.  M.  Blatchford, 
H.  W.  Warner.'' 

That  at  the  time  Hulme  signed  and  executed  this  paper,  and 
at  the  time  Caleb  T.  Ward  received  the  same,  and  caused  the 
same  to  be  filed  in  the  office  of  the  clerk  of  the  county  of  Rich- 
mond, they  severally  well  knew  that  the  mortgage  had  not  been 
redeemed,  paid  off,  satisfied,  or  discharged,  in  the  manner  there- 
in stated,  but  on  the  contrary,  they  severally  well  knew  that  the 
lands  and  premises  in  the  mortgage  described,  had  been  redeem- 
ed from  the  operation  and  lien  thereof,  and  of  the  decree  founded 
thereon,  and  from  the  sale  made  under  such  decree,  by  the  ac- 
tual payment  and  satisfaction  of  the  original  mortgage  debt,  in 
the  manner  before  set  forth,  and  not  otherwise. 

That  such  pretended  deed,  and  such  paper  or  pretended  satis- 
faction piece,  were  signed,  executed  and  delivered  for  the  pur- 
pose of  covering  or  concealing  the  real  and  true  state,  condition, 
title  or  ownership  of  such  land  and  premises  at  Castleton,  and 
thereby  to  prevent  or  defeat  any  investigation  of  the  heirs  at 
law  of  Dsiniel  D.  Tompkins,  concerning  the  same. 

That  within  about  two  years  from  the  time  of  the  delivery  of 
such  deed  of  Hulme  and  wife,  to  Caleb  T.  Ward,  he,  Ward, 
made  sales  in  lots,  (part  and  parcel  of  said  lands  and  premises 
at  Castleton,)  for  a  price  to  him  paid,  or  secured  to  be  paid  there- 
for, exceeding  the  sum  of  fifty-nine  hundred  dollars.  And 
that  the  lots  so  sold  by  him,  did  not  exceed  in  quantity  two 
acres,  or  thereabouts. 

That  at  the  time  Daniel  D.  Tompkins  departed  this  life,  he 
left  him  surviving  his  widow,  Hannah  Tompkins,  and  Arietta 
M.  Thompson,  (then  the  wife  of  Gilbert  L.  Thompson,)  Griffin 
Tompkins,  Hannah  E.  (then,  and  now,  the  wife  of  John  S. 
Westervelt,)  Sarah  Ann  (now  the  wife  of  Archibald  Gordon,) 
Minthome  Tompkins,  Daniel  H.  Tompkins,  and   Susannah 
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McLaren,  (now  the  wife  of  Richard  G.  Smith,)  and  the  complai* 
nant,  bis  only  surviving  children,  and  heirs  at  law. 

That  Mrs.  Hannah  Tompkins  departed  this  life  in  or  about 
the  month  of  February,  1829 ;  Arietta  M.  Thompson  departed 
this  life  in  or  about  October,  1839,  leaving  her  surviving  her 
husband,  and  Arietta  L.  (now  the  wife  of  William  S.  Henry,) 
Smith  Thompson,  Daniel  D.  T.  Thompson,  Augusta  M.  Thomp- 
son, Catherine  L.  Thompson,  Mangle  M.  Thompson,  Gilberteen 
L.  Thompson,  and  Sarah  L.  Thompson,  her  only  surviving 
children,  and  heirs  at  law. 

That  the  complainant  arrived  at  the  age  of  twenty-one  yeara^ 
on  the  twentieth  day  of  November,  1835,  and  that  he  was  the 
youngest  child  of  Daniel  D.  Tompkins.  That  some  time  after 
the  execution  and  delivery  of  the  assignment,  and  before  the 
month  of  October,  1826,  Samuel  Tooker  departed  this  life,  and 
that  after  the  fourteenth  day  of  November,  1826,  Edmund  Smith 
departed  this  life. 

That  Caleb  T.  Ward,  since  the  pretended  sale  of  the  lands 
and  premises  at  Castleton,  to  him,  hath  set  up  and  pretended, 
and  now  pretends  and  insists,  that  he,  by  such  pretended  sale 
thereof  to  him,  became  the  true  and  actual  owner  in  fee  simple 
thereof,  to  and  for  his  own  sole,  individual  use  and  benefit,  and 
wholly  and  absolutely  denies  that  the  complainant,  or  any  of 
the  heirs  or  creditors  of  Daniel  D.  Tompkins,  or  the  trust  so 
created  by  the  assignment,  is  in  any  wise  interested  in,  or  enti- 
tled unto  such  land  and  premises  at  Castleton,  or  any  part 
thereof,  at  law  or  in  equity. 

That  Caleb  T.  Ward  hath  by  certain  pretended  deeds  of  con- 
veyance, executed  by  him  since  the  pretended  conveyance  by 
Thomas  Hulme  and  wife,  granted,  or  pretended  to  grant  and 
convey  in  fee  simple  or  otherwise,  unto  divers  persons  divers 
portions  of  such  land  and  premises  at  Castleton,  for  various  and 
divers  prices  unknown  to  the  complainant ;  and  that  he  has  also 
received  back  from  such  purchasers  from  him,  or  some  of  them, 
mortgages  upon  the  premises  or  some  part  thereof,  so  pretended 
to  be  sold,  to  secure  all  or  part  of  the  purchase  money ;  and  that 
be  has  pretended  to  mortgage  other  parts  of  such  premises  to 
various  persons,  by  formal  instruments,  and  for  various  sums  of 
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money,  unknown  to  the  complainant,  and  that  he  has  received 
dirers  sums  of  money  as  the  price  or  consideration  money  on 
the  pretended  sale  of  divers  lots,  part  and  parcel  of  the  lands 
and  premises,  unknown  to  the  complainant ;  and  that  a  large 
part  of  such  land  and  premises  still  remains  in  the  possession  or 
under  the  control  of  Caleb  T.  Ward,  and  not  sold  or  conveyed 
by  him,  or  pretended  so  to  be  ;  bat  the  complainant  is  ignorant 
as  to  what  part  of  such  land  and  premises,  has  been  sold,  or 
pretended  so  to  be,  by  Ward,  and  what  part  thereof  remains 
not  sold  by  him,  or  pretended  so  to  be,  and  of  the  names  of  the 
alleged  purchasers  of  the  several  parts  thereof,  so  sold  or  pre- 
tended to  be  sold,  but  the  complainant  is  informed  and  believes, 
and  therefore  charges,  that  George  Howard,  now  a  resident  of 
the  state  of  Connecticut,  and  Benjamin  Wood,  John  Anthon, 
John  Yates  Cebra,  Oroondates  Mauran,  and  Henry  North,  all 
residents  in  the  county  of  Richmond,  claim  and  pretend  to  have 
derived  some  right,  title,  or  interest,  jointly  or  separately,  in 
some  parts  or  portions  of  such  lands  and  premises  at  Castleton, 
under  and  by  virtue  of  some  pretended  instruments  of  convey- 
ance for  the  same,  executed  by  Caleb  T.  Ward,  since  the  pre- 
tended conveyance  to  him,  by  Thomas  Hulme  and  his  wife. 

That  the  complainant  is  informed  by  circumstances,  and  has 
good  reason  to  believe,  and  does  believe  and  charge,  that  after 
the  death  of  Daniel  D.  Tompkins,  and  after  it  had  been  ascer- 
tained that  all  his  indebtedness  to  Thomas  Hulme,  as  well  as 
all  his  other  debts  provided  for  by  the  assignment,  might  and 
would  be  paid  and  satisfied  out  of  his  other  property,  leaving 
the  land  and  premises  at  Castleton  under  the  intentions  and 
designs  of  Hulme  and  his  declaration  of  trust  in  respect  thereto, 
a  free  and  unincumbered  inheritance  to  the  children  of  Tomp- 
kins, he,  Caleb  T.  Ward,  by  and  with  the  aid  and  concurrence 
of  some  one  or  more  of  his  co-assignees,  fraudulently  and  un- 
justly formed  the  design  and  contrived  a  scheme,  whereby  to 
cause  the  legal  title  to  such  land  and  premises  at  Castleton,  to 
-be  nominally  and  apparently  conveyed  to,  and  vested  in  him, 
as  his  own  individual  property,  with  the  view,  purpose,  and 
'intent  of  holding  the  same  as  his  own  absolute  property.  That 
the  pretended  sale,  at  which  the  land  and  premises  were  so  bid 
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off  by  or  for  Ward ;  the  pretended  n  conveyance  to  Ward,  by 
Hulme  and  his  wife ;  and  the  satisfaction  piece,  were  a  fraudu- 
lent breach  of  trust,  on  the  part  of  Caleb  T.  Ward,  and  on  the 
part  of  any  other  of  the  parties  of  the  second  part  to  the  inden- 
ture or  deed  of  assignment,  who  acted  in  the  premises,  with 
knowledge  of  the  intentions  of  Ward  ;  and  that  the  pretended 
bidding  off  by  or  for  Ward,  and  the  deed  of  conveyance  to  him, 
and  the  satisfaction  piece,  are,  and  each  of  them  is,  fraudulent 
and  void,  as  against  the  complainant  and  the  heirs  at  law,  and 
creditors,  if  any,  of  Daniel  D.  Tompkins. 

That  the  complainant  is  advised  and  insists,  that  Thomas 
Hulme  and  Caleb  T.  Ward,  both  being  trustees  under  and  by 
virtue  of  the  assignment,  did  not,  nor  did  either  of  them  right- 
fully acquire,  by  means  of  such  pretended  sales  and  conveyances 
to  them  respectively,  any  right,  title,  or  interest  in  the  lands  and 
premises  at  Castleton,  and  that  if  they  or  either  of  them  could 
acquire  any  such  right,  title,  or  interest,  it  could  only  be  as 
trustees  under  the  indenture  or  deed  of  assignment,  and  subject 
to  the  same  rights  of  Daniel  D.  Tompkins,  his  creditors  and 
heirs  at  law,  as  if  the  same  lands  and  premises  were  held  under 
the  deed  of  assignment  only. 

That  the  several  pretended  purchasers  from  or  under  Caleb 
T.  Ward,  made  such  purchases  with  notice  of  all  the  facts  and 
circumstances  of  the  fraudulent  and  improper  manner  in  which 
Caleb  T.  Ward  so  violated  his  trust,  and  apparently  invested 
himself  in  his  own  right,  with  the  legal  title  to  the  lands  and 
premises  at  Castleton. 

That  the  complainant  is  advised  and  claims  and  insists,  that 
Thomas  Hulme  did  not,  and  could  not  lawfully  acquire,  by  his 
bid  or  purchase,  made  in  May,  1822,  an  absolute  title  to  himself, 
of  or  to  the  lands  and  premises  at  Castleton,  and  that  Caleb  T. 
Ward  could  not,  and  did  not  purchase,  or  by  means  of  the  deed, 
executed  by  Hulme  and  wife,  or  otherwise,  acquire  an  absolute 
title  to  such  lands  and  premises  to  himself. 

That  Caleb  T.  Ward  at  the  time,  and  for  a  long  time  previous 
to  the  execution  of  the  indenture  or  deed  of  assignment,  and 
thence  until  the  death  of  Daniel  D.  Tompkins,  was  employed 
as,  or  stood  in  relation  to  the  latter,  of  a  confidential  agent  and 
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friend,  and  was  intimately  acquainted  with  his  business,  pro- 
perty, and  afiairs. 

That  there  are  not  now  outstanding  any  debts  or  claims 
against  the  estate  of  Daniel  D«  Tompkins,  and  that  all  the  pur- 
poses for  which  the  indenture  or  deed  of  assignment  was  execu- 
ted, and  all  the  trusts  therein  declared  and  intended,  except  it 
be  the  resulting  trust  in  favor  of  Tompkins  and  his  heirs  at 
law,  have  been  long  since  fully  executed  and  satisfied,  and  were 
fully  executed  and  satisfied,  before  the  conveyance  to  Caleb  T. 
Ward,  and  independently  of  any  pretended  advantage  resulting 
to  the  trust  estate,  from  such  conveyance. 

That  Caleb  T.  Ward  entered  into  the  possession  and  enjoy- 
ment of  the  lands  and  premises  described  in  the  deed  to  him^ 
some  time  in  or  about  the  month  of  October,  1826,  and  has  ever 
since  taken  and  received  the  rents  and  profits  thereof,  and 
wrongfully  and  unjustly  withheld,  and  still  withholds,  the 
same  lands  and  premises,  and  rents  and  profits  thereof,  from 
the  complainant  and  the  other  heirs  at  law  of  Daniel  D. 
Tompkins. 

That  the  complainant  did  not  discover,  and  had  not  any 
knowledge  or  notice  of  any  of  the  facts  constituting  the  fraud 
stated  in  the  bill  of  complaint,  or  of  any  of  the  means  whereby 
the  title  of  Daniel  D.  Tompkins  to  the  lands  and  premises  at 
Castleton,  or  any  part  thereof,  was  conveyed  to  Caleb  T.  Ward, 
or  attempted  so  to  be,  until  the  year  1845. 

That  if  there  be  remaining  an^  debt  or  debts  of  Daniel  D. 
Tompkins,  provided  for  in  and  by  the  assignment,  which  the 
complainant  doth  not  believe,  the  same  must  be  very  small  and 
inconsiderable,  and  might  be  at  once  paid  out  of  the  property 
granted  and  conveyed  by  the  assignment,  without  the  necessity 
of  ^applying  the  whole  or  any  considerable  portion  of  the  lands 
and  premises  at  Castleton  to  that  purpose. 

That  as  he  is  advised  and  believes  and  claims,  the  surviving 
trustees  under  the  assignment,  are  bound  to  account  to  the  heirs 
at  law  of  Daniel  D.  Tompkins,  for  so  much  of  his  real  estate 
conveyed  by  the  assignment,  including  such  land  and  premises, 
and  including  the  rents  and  profits  thereof,  from  the  death  of 

VoL.iV.  16 


114  CASES  IN  CHANOERT.      . 

Tompkioi  v.  Antbon. 

Tompkins,  as  have  not  been  necessarily  applied,  and  are  not 
necessary  to  the  payment  of  debts,  or  the  satisfaction  of  trusts 
provided  for  in  and  by  the  assignment ;  and  that  the  heirs  at 
law  of  Tompkins,  are  entitled  to  have  the  trust  so  declared  by 
Thomas  Hulme,  carried  into  effect,  and  to  have  the  convey- 
ance to  Caleb  T.  Ward  set  aside,  or  declared  to  be  held  in 
trust  for  them,  and  proper  conveyances  executed  to  them  ac- 
cordingly. 

That  the  complainant  has  applied  to  several  of  the  heirs  at 
law  of  Daniel  D.  Tompkins,  residing  in  the  state  of  New 
York,  and  requested  them  to  unite  with  him  in  filing  his  bill  of 
complaint,  which  they  declined  to  do. 

The  bill  waived  an  answer  on  oath,  as  to  all  of  the  defend- 
ants, except  Caleb  T.  Ward,  and  from  him  required  a  full  dis* 
covery  upon  oath,  with  interrogatories.  The  bill  prayed  that  the 
trust  so  declared  by  Thomas  Uulme,  might  be  carried  into  effect, 
or  that  the  conveyance  by  the  master,  to  Hulme,  and  the  con- 
veyance by  Hulme  and  his  wife,  might  be  declared  to  be  re- 
spectively fraudulent  and  void  as  against  the  heirs  at  law  of 
Daniel  D.  Tompkins,  or  to  have  been  received  or  to  be  held  in 
trust  for  those  heirs;  and  that  an  account  might  be  taken, 
touching  the  real  estate  so  conveyed  in  trust  by  Tompkins, 
and  that  his  remaining  debts  and  the  other  trust  purposes  speci- 
fied and  provided  for  in  the  assignment,  if  any  there  should 
happen  to  be,  might  be  satisfied  out  of  the  trust  funds  and  prop- 
erty, remaining  in  the  hands  of  the  assignees,  and  that  it  might 
be  declared  that  all  the  trusts  of  the  assignment  so  made  by 
Tompkins,  have  ceased,  and  that  the  trust  dstate  thereby  granted 
in  such  parts  of  his  real  estate,  (including  the  lands  and  pre- 
mises at  Castleton,)  as  have  not  been  required  to  pay  the  debts 
and  satisfy  the  trusts  in  the  assignment  provided  for,  and  de- 
clared, has  ceased;  and  that  the  heirs  at  law  of  Daniel  D. 
Tompkins,  are  entitled  to  such  portions  of  the  real  estate  so  re- 
maining, not  required  for  the  satisfaction  of  such  trusts,  and  to 
an  account  of  the  rents  and  profits  thereof,  since  the  death  of 
Tompkins.  And  that  Caleb  T.  Ward,  and  the  surviving  assig- 
nees might  be  decreed  to  execute  all  such  deeds,  conveyances 
and  other  assurances,  as  might  be  necessary  and  proper  in  the 
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premises,  and  that  Ward  might  be  decreed  to  deliver  up  all 
bonds,  mortgages,  and  other  securities  which  he  has  taken  or 
received  for  the  purchase  money  on  any  sales  of  any  part  or 
parts  of  the  lands  and  premises  at  Castleton  made  by  him  ;  to 
the  end  that  the  heirs  at  law  of  Tompkins,  might  have  their 
election  to  confirm  such  sales,  receiving  the  purchase  money,  or 
to  disaffirm  the  same,  if  entitled  so  to  do,  and  permit  such  secu- 
rities to  be  cancelled,  and  that  the  persons  before  named,  and  all 
others  thereafter  discovered,  claiming  or  who  might  claim  any 
right,  title  or  interest  in  the  lands  and  premises  at  Castleton,  or 
any  part  thereof,  under  or  by  means  of  any  sale  or  conveyance,  by 
Caleb  T.  Ward,  might  be  decreed  to  deliver  up  possession  there- 
of, and  that  the  sales  and  conveyances  to  them  respectively 
might  be  vacated  and  set  aside ;  and  that  it  might  be  declared 
and  decreed  that  by  the  payment  and  satisfaction  of  the  indebt- 
edness of  Tompkins  to  Hulme,  out  of  property  of  Tompkios, 
other  than  the  lands  and  premises  at  Castleton,  the  mortgage  to 
Huime,  and  the  decree  and  master's  deed  founded  thereou,  have 
been  opened,  redeemed  against,  and  all  lien  and  operation  of  the 
same  or  any  of  them,  upon  the  lands  and  premises  at  Castleton, 
and  every  part  thereof,  wholly  extinguished.  I'he  bill  also 
prayed  for  a  receiver  of  such  bonds,  mortgages,  and  other  secu* 
rities,  so  taken  or  received  by  Ward ;  for  an  injunction  against 
faim,  and  for  general  relief. 

The  defendant,  Anthon,  interposed  a  plea,  which  was  ex- 
pressed to  be  a  plea  to  so  much  of  the  bill  as  sought  a  decree 
against  him  to  vacate  and  set  aside  the  sale  and  conveyance  to 
him  of  part  of  the  premises  in  the  bill  mentioned,  and  to  compel 
him  to  deliver  up  the  possession  thereof.  The  plea  alleged  that 
George  Howard,  previously  to  and  on  the  3d  day  of  December, 
1838,  was  or  pretended  to  be  seised  in  fee  simple,  and  was  in,  or 
pretended  to  be  in,  the  actual  possession  of  part  of  the  premises 
described  in  the  bill,  (being  a  certain  mansion  house  and  twelve 
acres  of  land  particularly  set  forth  in  the  plea,)  free  from  all 
incumbrances  whatsoever;  and  the  defendant,  believing  that 
Howard  was  so  seised  and  entitled,  and  that  such  part  of  the 
premises  were,  in  fact,  free  from  all  incumbrances,  on  that  day 
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agreed  with  Howard  for  the  absolute  purchase  of  the  fee  simple 
and  inheritance  thereof.  Whereupon  Howard  and  his  wife,  by 
deed  of  bargain  and  sale  of  that  date,  duly  acknowledged  and 
on  the  same  day  recorded  in  the  clerk's  office  of  the  county  of 
Richmond,  in  consideration  of  twenty-two  thousand  dollars  paid 
to  them  by  the  defendant,  conveyed  to  the  defendant  in  fee  sim« 
pie,  the  mansion  house  and  twelve  acres  of  land  before  men- 
tioned ;  with  covenants  of  seisin  and  against  incumbrances.      ) 

The  plea  then  averred  that  the  whole  consideration  expressed 
in  the  deed  was  paid,  $20,000  on  the  17th  of  December,  1838, 
and  (2000  on  the  6th  of  April,  1839.  That  at  or  before  the  re- 
spective times  of  the  execution  of  the  deed  and  of  the  payment 
of  the  purchase  money,  he  the  defendant  had  no  notice  what- 
ever of  the  indenture  set  forth  in  the  bill  between  Daniel  D. 
Tompkins  and  wife  of  the  first  part,  and  Isaac  Pierson,  Caleb  T. 
Ward  and  others  of  the  second  part,  dated  July  15,  1822 ;  nor 
of  any  title  or  claim  of  title  of  the  complainant  to  the  premises  ; 
nor  of  the  facts  and  circumstances  of  the  fraudulent  man- 
ner in  which  Caleb  T.  Ward  violated  his  trust,  and  apparently 
invested  himself  in  his  own  right  with  the  legal  title  to  the  lands 
and  premises,  as  alleged  in  the  bill  of  complaint;  nor  of  any 
adverse  claim  or  title  of  any  kind  or  character  to  the  premises. 
That  the  last  mentioned  indenture,  was  not  at  any  of  the  times 
before  specified,  recorded  in  the  county  of  Richmond,  according 
to  the  statute.  And  the  defendant  insisted,  that  he  was  a  bona 
fide  purchaser  of  the  premises  so  conveyed  to  him,  for  a  good 
and  valuable  consideration,  and  without  any  notice  of  the  mat- 
ters before  alleged  or  of  any  of  them. 

The  plea  further  set  forth,  that  Benjamin  Wood,  previous  to 
and  on  the  19th  day  of  July,  1842,  was  or  pretended  to  be  seised 
in  fee  simple,  and  was  or  pretended  to  be  in  the  actual  posses- 
sion, of  a  certain  other  part  of  the  premises,  (particularly  de- 
scribed in  the  plea,  being  a  parcel  of  land  of  three  hundred  feet 
in  front  and  about  three  hundred  and  fifty-four  feet  in  depth,) 
free  from  all  incumbrances  whatsoever.  The  plea  then  averred 
a  purchase  of  this  parcel,  by  the  defendant  from  Wood,  on  the 
19th  of  July,  1842,  and  the  conveyance  thereof  by  Wood  and 
tii^  wife  to  the  defendant,  by  a  deed  of  that  date  duly  acknow- 
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ledged,  and  which  was  recorded  August  6,  1842.  The  con- 
sideration expressed  in  the  deed,  was  83500,  and  there  was  a 
covenant  of  seisin  and  against  incumbrances.  The  considera- 
tion  was  paid  at  or  about  the  same  date,  by  a  conveyance  by  the 
defendant  and  his  wife  to  Wood,  of  two  lots  in  fee  in  the  city  of 
New  York,  of  the  value  of  $3500.  Tlie  plea  then  denied  notice, 
in  respect  of  the  parcel  conveyed  to  the  defendant  by  Wood,  in  the 
same  terms  that  it  was  denied  in  respect  of  the  parcel  conveyed  to 
him  by  Howard  ;  and  made  the  same  claim,  that  the  defendant 
was  a  bona  fide  purchaser  without  notice. 

The  chancellor  referred  the  plea  to  the  assistant  vice-chan- 
cellor, to  be  heard  and  decided. 

J,  deaveland  and  C  O^Conor,  for  the  complainant. 

I.  The  plea  is  bad,  because  it  does  not  distinctly  point  out  or 
define  the  portion  of  the  bill  to  which  it  is  pleaded,  nor  whether 
it  is  in  bar  of  the  whole  bill.  (Edwards'  Redesdale  Plead.  294, 
§  1  ;  and  219,  notes  I  and  2  ;  Story's  E^.  PI.  $  660,  665 ; 
Beames'  Pleas,  44 ;  Allen  v.  Thorp,  4  J.  C.  R.  693.) 

1.  If  it  is  to  be  treated  as  a  plea  to  the  whole  bill,  it  is  clearly 
bad ;  since  it  may  be  perfectly  true,  and  yet  the  complainant 
may  be  entitled  to  relief  against  this  defendant  for  some  lands 
described  in  the  bill,  and  not  mentioned  in  the  plea.  (Edwards' 
Bedesdale  PL  277,  note  1.) 

2.  If  all  that  is  contained  in  the  plea,  touching  the  Wood  pro- 
perty, were  struck  out,  the  plea,  on  its  face,  would  be  as  good  as 
it  now  is,  and  yet  the  defendant  would  have  so  much  the  less 
to  prove.  {Harris  v.  Ingledew,  3  P.  Will.  94 ;  Bogardus  v. 
Trinity  Church,  4  Paige,  195,  6 ;  5  Paige,  29  ;  6  Paige,  144.) 

3.  The  defendant  should  have  pleaded  that  he  was  a  bona 
fide  purchaser  of  the  lands  mentioned  in  his  plea,  and  disclaim- 
ed as  to  the  rest  of  the  250  acres. 

II.  The  plea  is  bad,  because  the  denial  of  notice  of  M  the 
facts  and  circumstances  constituting  the  fraud  alleged  in  the 
bill,  is  insufficient  and  evasive.  The  plea  would  be  true  in  this 
respect,  although  the  defendant  'had  notice  of  cdl  the  facts  and 
circumstances  alleged,  except  one.  (See  the  form  in  Willis  on 
Pleading,  669  ;  26  Wend.  Ill,  point  3,  and  page  117.) 
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HI.  The  plea  does  not  show  a  color  of  right  in  the  grantorsi 
from  whom  the  defendant  claims  to  have  purchased  in  good 
faith. 

1.  As  to  title  in  the  grantor,  a  mere  pretence  may  do ;  but 
possession  in  fact,  must  be  averred  not  a  pretended  possession. 
It  must  be  shown  that  the  defendant,  when  he  parted  with  his 
money,  relied  upon  a  visible  sign  of  ownership,  having  a  just 
claim  to  his  confideoce.  (Note  1  to  Edwards'  Redesdale  PI. 
277  ;  Daniels  v.  Davison,  16  Vesey,  262 ;  4  Dess.  287 ;  Beames' 
Pleas,  244,  notes  1,  2,  3 ;  Walboyn  v.  Lee,  9  Vesey  ,30  ;  3  Vesey, 
224  ;  Willis  PL  567,  and  note  h.  to  same  ;  Equity  Draftsman, 
449.) 

D.  Lord  and  /.  Antho?i,  for  the  defendant,  in  support  of  the 
plea. 

The  plea  is  correct  in  form.  (Willis  PI.  566,  and  notes  ; 
Beames  Pleas,  344,  App.  and  notes  ;  2  Dan.  Pr.  198  ;  Cooper's 
PI.  231.)  No  answer  accompanying  it,  was  necessary.  (3 
Paige,  569;  6  ibid.  28;  7  ibid.  365.)  To  what  the  prescribed 
form  requires,  we  have  added  the  averment  that  the  defendant's 
deed  was  recorded  first.  The  assignment,  which  is  the  founda- 
tion of  the  bill,  never  has  been  recorded  in  Richmond  county. 

A  plea  of  bona  fide  purchase,  &c.,  is  purely  an  equitable 
plea.  It  presents  a  case  against  which  equity  will  not  proceed. 
It  has  no  analogy  to  pleadings  at  law,  and  it  need  not  connect 
the  defendant's  immediate  grantor,  with  the  title  made  by  the 
bill.  (See  Beames,  159,  245  ;  Willis,  249,  note  a. ;  Story's  Eq. 
PI.  §  1526  ;  2  Fonbl.  Eq.  412  ;  9  Vesey,  25.)  All  the  requisites 
of  a  good  plea,  setting  up  this  defence,  are  contained  in  the  plea 
in  question.  (Sugd.  on  Vend.  741,  742;  Story's  Eq.  PI.  §  403, 
805,  810,  1502,  662.) 

This  plea  is  good,  whether  the  title  of  the  complainant  be 
equitable  or  legal.  It  seems  to  be  considered  in  the  books,  a 
plea  rather  to  the  equitable  action  of  the  court,  than  in  bar  of 
title ;  leaving  the  complainant  to  assert  bis  title  if  he  can,  at  law. 
This  is  its  general  office.  But  under  our  recording  acts,  it  seems 
to  be  a  flat  bar,  if  it  show  that  the  defendant's  deed  was  first 
duly  recorded  ;  and  to  entitle  him  to  a  decree  as  a  matter  of 
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right,  and  not  a  matter  of  grace.  (See  19  John.  281 ;  12  ibid., 
462 ;  2  Hill,  653 ;  and  the  notes  to  1  Russ.  &  Mylne,  284.) 

The  plea  answers  the  whole  bill.  The  bill  does  not  ask  relief 
against  this  defendant  as  to  the  whole  tract ;  but  only  as  to  the 
parts  to  which  he  claims  to  have  derived  title  under  Ward's 
deed.  The  plea  answers  as  to  those,  and  it  should  go  no 
farther. 

The  averment  as  to  the  possession  of  the  defendant's  grantor, 
is  sufficient.  This  very  mode  of  alleging  it,  is  given  in  Willis's 
Equity  Pleading.  If,  however,  the  averment  be  faulty,  the  bill 
removes  the  difficulty,  for  it  expressly  avers  that  the  defen- 
dant's grantors  have  been  in  possession  ever  since  the  convey- 
ance  to  Ward. 

Notice  is  most  fully  denied  by  the  plea,  of  any,  as  well  as  of 
all  the  facts  charged  in  the  bill,  requiring  such  denial. 

This  plea  is  one  highly  favored  in  equity ;  and  if,  through 
some  technical  nicety,  the  defendant's  plea  be  deemed  informal, 
or  imperfect,  the  court  will  give  him  leave  to  amend,  and  not 
compel  him  to  connect  himself  with  the  wide  controversy  open- 
ed by  the  bill  as  to  the  acts  of  others. 

That  would  be  unjust  and  oppressive,  when  this  plea  presents 
the  only  litigation  there  should  be  between  him  and  the  com- 
plainant.   (Cooper's  PI.  336.) 

The  Assistant  Vice-Chancellor. — The  plea  is  set  up 
as  a  bar  to  all  the  relief  which  the  complainant^  seeks  against 
Mr.  Anthon. 

The  bill  makes  a  case  for  the  recovery  of  two  hundred  and 
fifty  acres  of  land,  a  large  part  of  which  is  still  in  the  possession 
of  Mr.  Ward ;  and  the  complainant  states  that  Ward  has  sold 
various  portions  of  the  tract,  but  he  is  ignorant  as  to  what  part 
Ward  has  sold,  and  what  part  he  has  not  sold.  The  bill  then 
charges  that  Mr.  Anthon  and  divers  others,  claimed  to  have  some 
right  or  title,  in  some  parts  or  portions  of  the  250  (wres,  under 
deeds  executed  by  Ward.  It  asks  no  discovery  froin  Mr.  An- 
thon as  to  what  portions  he  claims,  but  it  requires  a  discovery 
from  Ward,  which  embraces  those  particulars. 
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Mr.  Anthon's  plea  is,  that  he  is  a  bona  fide  purchaser  without 
notice,  of  two  separate  parcels  of  the  260  acres. 

I  think  the  plea  is  clearly  defective,  as  an  answer  to  the  whole 
bill,  because  it  does  not  aver  that  Mr.  Anthon  claims  no  right, 
title  or  interest,  in  any  other  portion  of  the  250  acres. 

Upon  a  replication  to  a  plea,  nothing  is  in  issue  except  what  is 
distinctly  averred  in  the  plea ;  and  if  that  is  established  at  the 
hearingr,  the  plea  is  an  absolute  bar,  not  merely  to  that  part  of 
the  claim  to  which  it  is  strictly  pertinent,  but  to  so  much  of  the 
bill  as  it  professes  to  cover.  And  if  the  truth  of  the  plea  be 
made  out,  the  bill  must  be  dismissed,  although  the  matters 
pleaded,  contain,  in  fact,  no  valid  defence  to  the  suit.  (Fish  v. 
Miller,  5  Paige,  29 ;  Dows  v.  McMichael,  6  ibid.  144 ;  Harris 
V.  Ingled&w,  3  P.  Will.  94.) 

So  in  this  case,  if  the  plea  should  stand  and  the  complainant 
reply  to  it,  and  at  the  hearing  it  should  turn  out  that  Mr.  Anthon 
claimed  a  third  parcel  of  20  acres ;  this  plea  if  true,  would  be  a 
perfect  bar  to  any  relief  as  to  that  parcel,  although  it  is  not  men- 
tioned in  the  plea,  and  although  it  was  in  fact  purchased  with 
full  notice  of  the  equities  alleged  in  the  bill. 

The  omission  in  the  bill  to  describe  the  parcels  claimed  against 
Mr.  Anthon,  does  not  alter  the  case.  The  plea  must  be  com^ 
plete  within  itself,  and  in  connection  with  the  matters  of  the 
bill  which  it  leaves  uncontradicted,  must  show  a  perfect  defence 
to  so  much  of  the  bill  as  it  professes  to  cover.  And  this  plea, 
assuming  to  extend  to  the  whole  bill,  ought  to  have  showed  that 
in  no  event  upon  the  case  stated  in  the  bill,  could  the  complain- 
ant have  any  relief  against  Mr.  Anthon. 

This  defect  in  the  plea  is  apparently  unintentional,  and  a  mere 
slip  of  the  pleader.  The  defence  attempted  by  it,  narrows  very 
much  the  grounds  of  litigation  between  Mr.  Anthon  and  the 
complainant ;  and  if  the  former  is  willing  to  stake  his  defence  on 
this  single  point,  the  latter  surely  cannot  reasonably  complain. 
It  is  a  proper  case  therefore  to  permit  an  amendment  of  the  plea, 
if  in  other  respects  it  be  free  from  substantial  objections.  {Leay- 
craft  V.  Dempsey,  4  Paige,  124 ;  Allen  v.  Randolph,  4  J.  C.  R. 
697.)  To  ascertain  this,  it  is  necessary  to  consider  the  other 
points  made  against  its  validity. 
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2.  It  is  next  objected  that  Mr.  Anthon's  denial  of  notice,  is  by 
way  of  negative  pregnant ;  so  that  the  plea  may  be  true,  if  he 
had  notice  of  all  the  facts  constituting  the  complainant's  equity, 
save  one. 

No  discovery  being  required,  an  answer  denying  specially  the 
facts  charged,  was  unnecessary.  The  precedent  in  Willis's 
Pleadings,  666,  569,  is  one  where  the  bill  required  an  answer 
on  oath.  (See  ibid.  668,  note,  e. ;  Mitford's  PI.  by  Jeremy,  Ed- 
ward's ed.  276 ;  Pennington  v.  Beecheff,  2  Sim.  &  St.  282.) 

The  plea  first  denies  notice  of  Gov.  Tompkins  assignment ; 
which  is  the  foundation  of  the  case  made  by  the  bill.  It  then 
denies  notice  of  any  title  or  claim  of  title  by  the  complainant. 
Next  it  denies1|otice  of  the  facts  and  circumstances  of  the  fraud*- 
ulent  and  improper  manner  in  which  Ward  is  charged  to  have 
violated  his  trust,  &c. 

The  last  denial  is  open  to  tho  observation  made  upon  it  by 
the  complainant ;  but  it  is  succeeded  by  an  averment,  that  Mr. 
A.  is  a  bona  fide  purchaser,  vnthont  any  notice  of  the  matters 
above  cdleged  or  of  any  of  them*  The  plea  in  a  previous  para- 
graph, also  traverses  notice  of  any  adverse  claim  or  title  of  any 
kind  or  character. 

I  think  the  concluding  averment  of  the  purchase  without  no^ 
tice,  puts  in  issuo  notice  of  each  and  every  fact  stated  in  the 
bill,  which  might  affect  the  defendant,  or  tend  to  deprive  him  of 
his  defence  as  a  bona  fide  purchaser  without  notice. 

In  the  precedent  in  Willis,  the  special  denial  of  notice  is  lim- 
ited to  the  complainant's  title,  and  this  plea  is  certainly  in  that 
respect  more  full  than  the  one  there  given.  So  the  plea  sus- 
tained by  Lord  Eldon,  in  WMvyyn  v.  Lee,  9  Yes.  24,  only  denied 
notice  of  the  act  of  parliament,  stated  in  the  bill.  See  it  in  Beames 
Pleas  in  Equity,  344,  349. 

The  second  objection  to  the  plea  is  not  well  taken. 

3.  It  is  uiged  that  the  plea  fails  to  show  a  color  of  title  in  Mr. 
Anthon's  grantor,  from  whom  it  sets  forth  the  purchase  ;  because 
it  does  not  aver  a  possession  in  fact  in  such  grantor. 

Although  the  precedent  referred  to  in  Willis's  Pleadings,  gives 
the  form  of  averment  here  used,  "  was  in  or  pretended  to  be  in 
the  actual  possession,"  his  note  to  the  plea  shows  what  is  most 
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fully  settled,  that  the  plea  ought  to  show  an  actual  possession 
in  the  grantor.  (Mitf.  PI.  276,  ed.  supra ;  Beames,  243,  4 ;  2 
Daniell's  Ch.  Pr.  200 ;  Jackson  v.  Rowe,  4  Russ.  614,  and  seve- 
ral other  cases  cited  in  the  treatises.)  But  the  plea  is  to  be  tested 
by  the  whole  case  on  which  it  rests.  Here  the  bill  makes  out 
that  Ward  was  in  the  actual  possession  from  1826  onward, 
claiming  in  fee,  in  defiance  of  the  complainant's  right.  It  also 
shows,  (which  the  plea  does  not  deny,)  that  Mr.  Anthon  claims 
under  a  conveyance  from  Ward,  and  that  Howard  so  claimed. 
Now  if  the  plea  had  averred  a  purchase  from  Ward  directly,  the 
bill  would  have  supplied  all  the  defects  alleged  in  not  averring 
possession  in  the  grantor.  Is  not  the  color  of  title  equally  plain, 
when  the  conveyance  is  one  remove  from  Ward,  he  being  in  pos- 
session, and  having  conveyed  when  in  possession,  and  seised  or 
pretending  to  be  seised  in  fee  ? 

It  meets  the  substantial  requirement  of  the  averment  of  pos- 
session in  the  grantor,  when  it  appears  that  the  possession  has 
actually  accompanied  the  chain  of  title  set  up  in  the  plea,  and 
has  been  hostile  to  the  title  claimed  by  the  ccmiplainant,  from  a 
period  antecedent  to  the  defendant's  conveyance.  The  posses- 
sion, as  it  appears  by  these  pleadings,  could  not  lead  the  defend- 
ant to  notice  of  the  complainant's  equitable  title,  because  if  Ward 
continued  in  possession,  it  was  in  hostility  to  that  title ;  and 
even  if  it  had  led  to  an  examination  of  the  records  of  deeds, 
nothing  would  have  been  disclosed  in  favor  of  that  title. 

If  the  legal  inference  from  the  facts  pleaded  and  admitted,  be 
regarded,  it  is  that  at  the  time  of  Mr.  Anthon's  purchases.  Ward, 
who  for  many  years  had  been  in  possession,  pretending  to  be 
seised  in  fee,  had  sold  and  conveyed  to  Howard,  but  remained 
in  possession  ;  and  Howard  claiming  to  be  thereby  seised  in  fee, 
was  in  possession  by  Ward  as  his  tenant.  In  any  view  of  it,  I 
think  the  plea  substantially  comes  up  to  the  rule  established  in 
cases  of  purchasers  claiming  to  have  bought  in  good  faith  with- 
out notice. 

The  plea  must  be  declared  invalid  on  the  first  ground,  with 
leave  to  the  defendant  to  amend  within  twenty  days,  on  pay- 
ment of  the  costs  subsequent  to  its  being  pleaded.  If  he  does 
not  amend,  it  will  be  overruled  by  the  usual  order* 
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Coles  v.  Bbown  and  Wife  and  others. 

A  iMtator  defifad  a  farm  to  hit  aon  N.  for  lifoi  and  after  N.'a  deathi  directed  hie 
ezeeators  to  sell  the  same,  and  to  divide  the  proceeds  equally  amongst  all  his 
children  except  his  son  S. ;  but  if  any  of  them  should  not  then  be  alive,  then 
such  respeetiTe  shares  should  go  to  their  reepectiye  heirs.  He  further  directed 
that  the  heirs  of  S.  should  take  the  share  made  by  including  his  name  in  the  num- 
ber of  shares,  whether  he  were  living  or  dead  at  the  time  of  the  distribution. 
Held,  that  the  heirs  of  N.  were  entitled  to  a  like  share  in  the  distribution  of  the 
proceeds. 
Poughkeepsie,  Aug.  1 ;  Sept  2, 1846. 

John  Fisher,  of  the  town  of  Greenburgh,  in  the  county  of 
Westchester,  died  in  July,  1805,  seised  and  possessed  of  a  farm 
of  about  160  acres,  lying  on  the  line  between  Oreenbnrgh  and 
Mount  Pleasant ;  leaving  him  surviving  the  following  children 
and  heirs ;  viz.,  his  sons,  Nicholas,  William,  Samuel  and  James ; 
and  his  daughters,  darah  wife  of  Robert  McCord,  Mary  wife 
of  James  Coles,  and  Fanny  wife  of  James  Sniffin.  He  left  a 
will,  duly  executed,  dated  December  10th,  1804,  by  which  among 
other  things,  he  made  provision  for  his  w^fe,  during  her  life,  in 
part  by  a  charge  upon  the  above  farm,  and  in  part  upon  a  small 
farm  in  the  town  of  Scarsdale,  which  he  devised  to  his  son 
Samuel.    The  fifth  clause  in  the  will,  was  as  follows : 

"  To  my  son  Nicholas,  I  give  all  the  farm  whereon  I  now 
live,"  (describing  the  160  acre  farm  before  mentioned,) ''  which 
said  lands  I  give  to  said  son  Nicholas,  during  his  natural  life ; 
and  after  his  decease,  I  direct  my  executors  to  sell  and  dispose 
of  said  lands  to  the  best  advantage,  and  the  moneys  from  thence 
arising,  to  be  equally  divided  amongst  all  my  children,  both 
sons  and  daughters,  except  my  son  Samuel ;  but  if  any  of  them 
should  not  be  alive  at  the  time  of  said  Nicholas's  decease,  then 
such  respective  shares  to  go  to  their  respective  heirs.  And  with 
respect  to  my  son  Samuel,  I  direct  that  his  name  should  be  in- 
cluded in  the  number  of  said  shares,  but  that  said  share  shall 
not  come  to  him,  but  whether  he  be  living  or  not  at  the  time 
when  said  distribution  shall  take  place,  it  shall  be  given  equally 
to  his  heirs."  • 
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In  a  subsequent  part  of  the  will,  he  gave  his  residuary  per- 
sonal estate,  to  his  sons  William  and  James,  and  his  daughters 
Sarah,  Mary  and  Fanny ;  the  shares  of  those  who  were  de- 
ceased to  go  to  their  heirs. 

Nicholas  Fisher,  upon  the  death  of  his  father,  entered  mta 
possession  of  the  farm  in  question,  and  occupied  it  until  his 
death  on  the  20th  of  March,  1845.  He  left  but  one  heir^  his 
daughter  Mary,  the  wife  of  William  Brown. 

Two  of  the  executors  named  in  the  will,  having  died,  and  the 
third,  who  never  qualified,  having  by  reason  of  old  age  and  in- 
firmity become  incompetent  to  execute  the  power  of  sale ;  Rob- 
ert Coles,  the  only  child  and  heir  of  Mary  Coles  the  testator's 
daughter,  (who  died  in  1824,)  filed  the  bill  in  this  cause,  to  have 
the  power  of  sale  executed,  and  the  proceeds  distributed,  accord* 
ing  to  the  direction  of  the  testator. 

.  The  bill  alleged  that  Mary  Brown  and  her  husband,  had  no 
interest  in  the  premises,  or  in  the  proceeds  to  arise  therefrom, 
either  under  the  will,  or  as  heirs  of  John  Fisher. 

The  descendants  of  John  Fisher  were  made  defendants  in 
the  suit.  Brown  and  his  wife  answered  the  bill,  insisting  that 
she,  as  the  heir  of  Nicholas  Fisher,  was  entitled  to  one  seventh 
of  the  proceeds  of  the  farm,  under  the  will.  The  cause  waa 
heard  on  the  bill  and  answer. 

C.  A.  Purdy,  for  the  complainant 

/.  W.  Tompkins,  for  the  defendants  Brown  and  wife. 

The  Assistant  Vice-chancellor. — The  language  of  the 
testator  is  clear  and  explicit,  that  after  the  decease  of  his  son 
Nicholas,  the  lands  shall  be  sold  and  the  moneys  arising  there* 
from,  shall  be  equally  divided  amongst  aU  his  children,  both  sons 
and  daughters,  except  his  son  Samuel ;  and  if  any  of  them 
should  not  be  alive  at  the  death  of  Nicholas,  then  such  respective 
shares  were  to  go  to  their  respective  heirs.  Samuel's  heirs  were 
to  participate  in  the  distribution,  whether  he  were  living  or  not* 

The  attempt  to  exclude  the  heirs  of  Nicholas  from  a  share  ii> 
the  division,  is  equivalent  to  insertinf  another  exception  in  tha 
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will,  which  does  not  now  exist.  Nicholas  was  a  son,  the  divi- 
sion was  not  to  take  place  till  he  died,  and  the  will  declares  that 
the  heirs  of  any  child,  who  should  be  dead,  should  take  their 
parents  share  in  the  distribution.  I  do  not  see  now  it  is  possible 
to  exclade  the  heir  of  Nicholas  from  the  distribution,  under  the 
positive  terms  of  this  will.  If  the  life  estate  had  been  given  to 
the  testator's  widow,  instead  of  Nicholas,  nobody  would  have 
raised  a  doubt  on  the  clause.  And  indeed,  the  only  reason  for 
a  doubt  now,  is  not  on  any  defect  or  obscurity  in  the  devise  of 
the  remainder,  but  because  the  life  estate  was  devised  to  Nich- 
olas. 

In  order  to  cut  off  his  heir  from  the  remainder,  I  am  to  presume 
that  the  testator  did  not  intend  to  leave  to  Nicholas  and  his  heirs, 
any  greater  aggregate  interest  in  the  lands,  than  he  did  to  each 
of  his  other  children  except  Samuel;  an  intention  which  I  can 
know  nothing  about,  otherwise  than  as  this  will  declares  it  to  me. 
And  I  must  also  presume^  that  when  he  said  "  all  my  children'' 
except  Samuel,  he  meant  all  his  children  except  Nicholas  and 
Samuel ;  and  that  "  all,  both  sons  and  daughters,"  except  Sam- 
uel, was  a  similar  inadvertence  in  omitting  to  except  Nicholas. 
Such  a  mode  of  construction  would  lead  to  most  wild  and  ex- 
travagant results. 

The  testator,  in  his  dispositions  relative  to  his  son  Samuel,  and 
the  residuary  gift  to  five  of  his  children  by  name,  exhibited  a 
clear  conception  of  what  he  was  doing,  and  an  intelligent  dis- 
crimination between  his  different  children.  He  has  thought 
proper  to  give  to  Nicholas  and  his  family,  more  than  he  gave  to 
others  of  his  children  and  their  families ;  and  this  court  cannot 
control  his  partiality  in  this  respect,  without  making  a  new  will 
for  him.  I  have  no  doubt  that  Mrs.  Brown,  as  the  heir  of  Nich« 
olas,  is  entitled  to  a  share  in  the  proceeds  of  the  lands. 

There  must  be  a  decree  for  a  sale  of  the  lands,  pursuant  to  the 
will,  and  the  costs  of  the  parties  are  to  be  paid  out  of  the  pro^ 
ceeds,  and  the  residue  distributed. 
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Monroe  and  Wife  and  others,  v.  DouGLAs.(a) 

According  to  the  common  law,  a  judgment  in  the  forum  ret  rita,  respecting  land 
or  other  immovable  property,  ia  of  nniverBal  obligation,  and  absolntely  condoBive, 
as  to  all  the  matters  of  right  and  title  which  it  professes  to  decide  in  relation 
thereto ;  and  is  eqaally  conclusive  in  respect  of  the  proceeds  of  such  land,  in 
whatever  country  the  same  may  afterwards  be  found. 

To  give  validity  to  foreign  judgments,  it  must  appear  that  the  court  pronouncing 
them  had  a  lawful  jurisdiction  over  the  subject  matter ;  and  the  court  where  it  is 
propounded,  may  look  into  the  question  of  jurisdiction. 

In  judgments  and  decrees,  in  rem,  it  must  appear  that  there  had  been  regular  pro- 
ceedings to  found  the  same,  and  that  the  parties  interested  m  re,  have  had  no- 
tice, or  an  opportunity  to  appear  and  defend  their  interests,  before  it  was  pro- 
nounced. What  such  notice  shall  be,  or  what  opportunity  shall  be  given  to  ap- 
pear, is  regulated  wholly  by  the  local  law,  where  the  proceeding  takes  place. 
The  sufficiency  of  such  notice  or  opportunity,  is  not  examinable  in  the  court 
where  the  foreign  judgment  m  rtnif  is  produced. 

To  give  effect  to  a  foreign  judgment  in  pernnamt  the  tribunal  must  have  had  ja- 
risdiction  of  the  defendant,  either  by  domidl,  by  service  of  process  or  summons, 
or  by  voluntary  appearance. 

To  acquire  jurisdiction  of  the  subject  matter  in  rem,  it  is  not  necessary  that  the 
court  shall  bring  the  parties  within  reach  of  its  process.  The  presence  of  the 
subject  matter,  the  Rem,  within  the  territorial  dominion  of  the  sovereign  power, 
nnder  the  authority  of  which  the  court  acts,  confers  jurisdiction  upon  such 
court ;  and  the  local  laws  and  regulations  determine  what  service  of  process,  or 
what  form  of  notice  to  the  defenders,  shall  suffice  to  enable  the  court  to  proceed 
to  judgment. 

The  party  contesting  here,  the  validity  of  the  decree  of  a  foreign  court,  in  rem, 
appearing  to  have  been  made  within  its  appropriate  power  and  jurisdiction ;  may 
show  that  it  was  procured  by  fraud,  or  that  it  is  void  on  its  face,  or  that  it  is  void 
by  the  local  law  fori  ret  judieatie,  either  in  respect  of  notice  to  him,  or  other- 
wise. The  burthen  of  showing  Its  invalidity,  rests  upon  the  the  party  seeking  to 
impeach  it. 

The  courts  here,  in  respect  of  a  foreign  judgment  or  decree  appearing  to  be  regular 
in  point  of  form,  will  presume  that  all  which  appeara  in  the  record,  preliminary 
to  the  judgment  or  decree,  was  rightfully  and  properly  done,  according  to  the 
laws  and  regulations  of  the  foreign  country. 

Where  the  record  of  a  foreign  judgment  states  that  the  defendant  appeared  by  at- 
torney, or  by  the  proper  officer  for  that  purpose,  the  authority  of  such  perron  will 
be  presumed,  when  the  judgment  is  produced  in  evidence  here. 

(a)  For  an  index  to  the  contents  of  the  report  of  this  case,  see  note  at  the  end 
ofthocase. 
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Where  it  appean  that  a  foreign  eoort,  proeeeding  tji  remt  haa  jariwiiction  of  the 
aabject  matter,  and  of  the  partiea  aocordio|f  to  its  laws ;  the  aame  effect  ia  to  be 
given  to  ita  decree,  when  brooght  in  queation  in  another  country}  relative  to  the 
subject  matter,  aa  it  ia  entitled  to  in  the  country  where  it  waa  pronounced. 

There  ia  an  important  diatinction  between  an  action  brooght  to  enforce  a  foreign 
Judgment ;  and  the  esceptio  rei  judicata,  or  the  plea  of  auch  a  judgment  in  bar 
of  a  auit  inatituted  in  another  country  to  deatroy  ita  effect,  or  to  eatabliah  an  in- 
conaiatent  right.  Wher^  in  the  former  caae,  the  foreign  judgment  would  be  only 
preauroptive  evidence,  in  the  latter  it  would  be  an  abaolnte  bar  ;  leaving  the  par- 
ty aaaerting  ita  errora  or  irregularitiea,  to  procure  their  correction  in  the  coort 
which  pronounced  the  judgment 

W.,  a  native  of  Scotland,  domiciled  there,  having  a  large  real  or  heritable  eatate 
and  alao  a  large  movable  property,  at  hia  death,  left  a  Diapoaitioa  and  Settlement, 
(or  will,)  duly  executed,  by  which  he  gave  the  bulk  of  hia  eatate  to  truateea  in 
truat,  that  the  aame  might  be  equally  divided  between  hia  brothera,  J.,  G.  and  8 , 
and  in  caae  of  the  death  of  either,  hia  or  their  aharea  or  third  part  to  deacead  to 
the  heira  of  hia  or  their  bodiea ;  the  children  of  the  brother  ao  dying,  to  aucceed 
to  hia  third  part ;  with  a  recommendation  to  hia  brothera  to  aettle  thia  and  all 
their  property,  ao  that  it  would  descend  in  the  male  line.  G.  died  before  the  tea- 
tator.  Hia  children  were  all  nativea  of  New  York,  and  alwaya  redded  there.  Ia 
1813,  during  the  war  with  Great  Britain,  the  defendant,  the  eldeat  aon  of  G ,  be- 
ing juat  of  age,  and  in  Scotland,  the  truateea  of  the  Settlement  inatituted  an  ac- 
tion  of  Multiple  Poinding  and  Ezoneretnr,  in  the  court  of  aeaaion  of  Scotland,  ia 
aettle'their  truaU,  in  which  all  the  children  of  G.  were  named  aa  partiea.  The 
defendant  waa  cited  perw>na]ly,  the  other  four  children  by  edictal  citation,  I  e.j 
a  proclamation,  dtc. ;  all  being  in  New  York,  and  the  complainant  only  thirteen 
yeara  of  age.  The  four  children  appeared  by  a  mandatory,  and  were  repreoent- 
ed  by  counael ;  the  cauae  waa  heard  in  four  montha  after  it  waa  inatituted,  and 
a  decree  made,  to  the  e£bet  that  the  defendant  aa  heir  of  G.  waa  entitled  to  the 
third  of  the  heritable  eatate,  and  the  other  four  children  to  the  third  of  the  mov- 
able property.  No  tutor  or  curator  ad  litem  waa  appointed  for  the  complainant, 
and  there  waa  no  proof  of  authority  to  the  mandatory  to  appear  for  her.  The 
defendant  aold  the  heritable  eatate,  and  the  proceeda  were  remitted  to  him  in  New 
York.  On  a  bill  filed  here,  alleging  that,  by  the  Settlement  of  W.,  all  the  chil« 
dran  of  G.  were  equally  entitled  to  the  heritable  eatate,  that  the  complainant  waa 
an  infant,  not  aerved  with  proceaa,  and  no  peiaon  authorized  to  appear  for  her  or 
repreaent  her  in  the  auit ;  that  the  decree  waa  irregular  and  void  aa  against  her ; 
and  that  the  defendant  did  not,  in  that  reapect,  look  after  her  intereata,  as 
he  had  undertaken  to  do ;  and  praying  that  he  ahould  aocount  to  her  for  her 
proportion  of  tho  pneeedo  of  the  heritable  property.  Held,  that  the  proceeding 
in  the  court  of  aeasion,  waa  in  remf  and  that  it  had  jurisdiction  of  the  aubjeoi 
matter ;  and  ita  decree  appearing  to  be  regular  in  form,  waa  preaumptively  valid. 
That  there  waa  no  aufficient  evidence  to  ^ow  that  the  appearance  waa  without 
authority,  or  that  the  want  of  a  tutor  or  curator  for  the  infant,  made  the 
prooee&g  wholly  voidi  or  anything  more  than  erroneous  or  voidable.     And 
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that  the  decree  was  a  bar  to  the  suit  here.    Held,  on  the  testimony,  that  there 
was  no  ground  for  imputing  fraud  in  obtaining  the  decree. 
The  law  and  adjudications  in  Scotland,  considered,  on  the  subject  of  Edictal 
Citation,  Decrees  in  Absence,  Action  of  Reduction,  and  Tutors  and   Cura- 
tors ad  Lites. 
March  2, 3,  4, 5, 19, 21,  27, 28,  and  April  4th  $  September  4th,  1846. 

The  bill  in  this  cause  was  filed  April  20,  1842,  by  James 
Monroe  and  Elizabeth  Mary  his  wife,  and  William  Grayson  and 
Jacob  Crowninshield,  trustees  of  the  separate  estate  of  Mrs. 
Monroe ;  against  George  Douglas. 

The  bill  stated,  that  on  the  23rd  day  of  August,  1790,  Sir 
William  Douglas,  of  Castle  Douglas,  in  Scotland,  being  seised 
and  possessd  of  a  large  real  estate  situate  in  Scotland  and  Wales, 
and  of  a  large  personal  estate,  made  and  executed  at  Edinburgh, 
a  Settlement  of  his  affairs  to  take  place  after  his  death,  in  the 
presence  of  two  witnesses  ;  the  same  being  in  the  nature  of  a 
last  will  and  testament.  By  this  settlement.  Sir  William  Doug- 
las, transferred  all  his  property,  heritable,  movable,  lands  and 
personalty,  to  James  Douglas  of  Scotland,  George  Douglas  of 
New  York,  Samuel  Douglas  of  Crae,  in  Scotland,  merchant  in 
London,  and  Sir  James  Shaw  of  London,  as  trustees ;  with  full 
power  to  take  possession,  hold,  sell  and  convert  the  same,  and 
to  apply  the  produce  thereof  in  the  manner  therein  specified. 
The  trustees  were  to  pay  certain  donations  and  legacies,  after 
which  the  decedent  made  the  following  disposition  : 

'^And  with  regard  to  the  remainder  of  my  said  estate  and 
effects,  after  payment  of  my  debts  and  the  legacies  and  others 
above  mentioned,  and  such  other  legacies  or  sums  as  I  shall 
hereafter  legate  and  bequeath,  I  hereby  declare  that  the  same 
are  only  settled  on  the  said  trustees  or  their  quorum,  in  trust,  in 
order  that  the  same  may  be  equally  divided  among  my  three 
brothers,  James,  George,  and  Samuel  Douglas,  and  in  case  of 
the  death  of  any  one  or  more  of  my  said  brothers,  it  is  hereby 
declared  that  the  share  or  third  part  of  him  or  them  so  dying, 
shall  descend  to  the  heirs  of  his  or  their  bodies,  and  in  case  of 
the  death  of  either  of  my  said  brothers  without  lawful  children, 
then  the  remainder  and  residue  of  my  said  estate  and  effects 
shall  be  divided  among  the  survivors,  and  the  heirs  of  their 
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bodies,  the  children  of  my  brother  so  dying  always  succeeding 
to  the  remainder,  or  third  part  of  my  said  estate  and  effects,  to 
which  their  father  would  have  succeeded,  had  be  been  in  life. 
Only  in  the  event  of  either  of  my  brothers  dying  without  chiU 
dren  lawfully  procreated  of  his  body,  then,  and  in  that  case,  I 
leave  an  additional  legacy  of  £1500  sterling,  to  each  of  my 
nieces,  Elizabeth  and  Margaret  McHaffie,  payable  to  them  at 
the  first  term  of  Whitsunday  or  Martinmas  after  my  death,  and 
the  death  of  either  of  my  brothers  without  children  lawfully  pro- 
created of  his  body,  with  a  fifth  part  more  of  penalty  in  case  of 
failure,  and  annual  rent  from  the  said  term  of  payment  during 
the  not  payment  of  the  same.  And  I  further  recommend  to  my 
said  brothers  to  settle  their  own  estates,  with  what  they  may 
succeed  to,  in  virtue  of  this  present  settlement,  in  such  a  manner 
as  that  the  same  may  continue  as  long  as  possible  in  the  male 
line." 

The  bill  further  set  forth,  that  Sir  William  Douglas  died  on 
the  20th  of  September,  1809,  without  having  revoked  or  annulled 
his  settlement.  That  George  Douglas,  of  the  city  of  New 
York,  a  citizen  of  the  United  States,  who  was  one  of  the  trustees 
mentioned  in  the  settlement,  and  the  brother  of  Sir  William, 
(who  in  the  opinion  of  the  court,  is  designated  as  George  Doug- 
las, Jr.,)  died  October  9, 1799,  leaving  five  children,  viz :  Mar- 
garet, since  deceased,  Harriet,  now  the  wife  of  Henry  D.  Cruger, 
George,  William,  and  Elizabeth  Mary,  now  the  wife  of  James 
Monroe. 

That  Sir  James  Shaw  declined  to  act  as  trustee  under  the 
settlement,  and  James  and  Samuel  Douglas  became  the  only 
acting  trustees.  That  on  the  7th  of  October,  1813,  those  two 
trustees  caused  a  suit,  called  a  process  of  multiple-poinding  and 
exoneration,  to  be  instituted,  in  the  Court  of  Session  in  Edin- 
bui^h,  Scotland,  for  the  purpose  of  procuring  their  discharge 
and  exoneration,  and  for  no  other  purpose ;  in  which  suit,  the 
now  defendant,  George  Douglas,  described  therein  as  eldest  son 
and  heir  of  the  deceased  George  Douglas,  and  Margaret,  Harriet^ 
William,  and  Elizabeth  Douglas,  were  made  defendants.  That 
on  the  8th  of  October,  1813,  proclamation  was  made  at  the 
Market  Cross  in  Edinburgh,  and  at  the  pier  and  shore  of  Leitb, 
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summoning  the  four  last  named  defendants,  (all  as  being  forth 
of  Scotland,)  and  their  tutors  and  curators,  if  any  they  had,  to 
appear  at  the  instance  of  James  and  Samuel  Douglas  ;  and  on 
the  10th  of  December,  1813,  a  similar  proclamation  was  repeated* 
That  on  the  23d  of  February,  1814,  a  claim  was  put  in  by 
George  Douglas,  in  his  own  behalf;  and  a  paper  purporting  to 
be  a  claim  in  behalf  of  the  younger  children  of  the  deceased 
George  Douglas,  was  put  in  by  one  Alexander  Young,  a  writer 
to  the  signet,  professing  to  be  a  mandatory  of  those  younger 
children ;  and  on  the  24th  of  February,  a  decree  was  pronoun- 
ced,  in  which  George  Douglas  was  preferred  as  eldest  son  and 
heir  of  George  D.  deceased,  to  the  entire  third  of  the  heritable 
estates  left  by  Sir  William  Douglas,  and  the  four  other  ehildrea 
to  the  third  part  of  the  morables,  reserving  it  to  the  heir  to  coU 
late,  and  all  claims  competent  to  either  party  against  the  other ; 
and  the  decree  sustained  the  claims  accordingly.  A  copy  of 
the  process,  proceedings  and  decree,  was  annexed  to  the  bill, 
and  is  inserted  at  large  hereafter. 

The  bill  further  set  forth,  that  during  the  whole  of  those  pro* 
ceedings,  the  now  defendant  was  in  Scotland,  with  the  under- 
standing that  he  should  look  to  the  interests  of  bis  younger 
brothers  and  sisters,  and  should  keep  the  family  in  New  York 
informed  of  every  thing  that  transpired  in  relation  thereto ;  that 
the  complainant,  now  Mrs.  Monroe,  was  an  infant  of  tender 
years,  residing  in  New  York  under  the  care  of  William  Wilson 
and  her  mother,  Mrs.  Margaret  Douglas,  now  deceased ;  that  no 
process  was  served,  and  no  notice  given,  either  to  the  complain- 
ant, or  to  her  guardians ;  that  the  proceedings  were  hurried 
through  between  October  7th,  1813,  and  February  24th,  1814, 
during  a  period  of  active  war  between  Great  Britain  and  the 
United  States;  that  no  intercourse  was  kept  up,  and  no  commu- 
nication held  between  Scotland  and  the  United  States ;  that  the 
complainant,  an  infant,  was  incapable  of  employing,  and  did 
not  employ  Mr.  Young,  or  any  other  person,  to  appear  on  her 
behalf,  and  that  neither  of  her  guardians  employed  him,  or  any 
other  person,  to  appear  for  her. 

That  the  complainants  were  wholly  ignorant  of  those  pro- 
ceedings, and  so  continued  for  many  years,  and  until  after  the 
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defendant  returned  from  Europe,  when  he  informed  the  com- 
plainant,  now  Mrs.  Monroe,  that  under  that  irregular  decree,  he 
had  sold  the  real  estate  of  Sir  William  Douglas,  and  received 
the  proceeds  to  his  own  use ;  which  was  the  fact.  That  she 
objected  to  such  conversion  to  his  own  use,  without  accounting 
to  her  therefor,  and  has  frequently  and  always  insisted,  that  he 
held  such  proceeds  as  a  trustee  for  her  as  to  one-fifth  part 
thereof.  That  Sir  William  D.  left  a  very  lai^e  personal  estate, 
and  it  was  supposed  by  the  complainant,  Mrs.  M.,  and  after  her 
marriage,  by  all  the  complainants,  that  when  the  estate  should 
be  fully  settled,  the  part  or  portion  received  by  the  four  younger 
children  of  George  D.  deceased,  might  make  each  equal  with 
the  defendant ;  and  until  such  final  settlement,  it  could  not  be 
ascertained  whether  he  would  be  liable  to  pay  them,  or  they  to 
him,  in  respect  of  the  entire  estate.  That  the  sale  of  the  real 
estate  made  by  him,  was  an  advantageous  sale,  and  the  com- 
plainants hnve  always  been  willing  to  ratify  it.  That  the  decree 
of  the  Court  of  Session  did  not  mean  to  a£fect  or  to  conclude  the 
rights  of  the  defendant  and  his  brothers  and  sisters,  as  between 
each  other ;  but  by  its  terms,  expressly  reserved  the  same,  and 
left  them  entitled  to  call  upon  each  other  for  an  equal  distribu- 
tion of  the  whole  estate. 

The  bill  further  set  forth  the  marriage  settlement,  executed 
by  Mr.  and  Mrs.  Monroe  before  marriage,  dated  March  23, 1822, 
by  which  all  her  property  was  vested  in  trustees  for  her  separate 
use,  as  therein  provided ;  and  that  the  complainants,  Messrs. 
Grayson  and  Crowninshield,  were  now  the  only  trustees  thereof. 
That  Mr.  and  Mrs.  Monroe  were  married  April  4th,  1822.  That 
in  March,  1839,  the  whole  estate  of  Sir  William  Douglas  was 
settled,  and  a  final  dividend  made ;  and  then  the  complainants 
could  first  determine  with  absolute  certainty,  whether  the  defend- 
ant was  to  pay  Mrs.  Monroe,  or  to  receive  from  her ;  and  it  then 
appeared  that  he  had  received  over  $200,000  more  than  his 
share  of  the  estate,  a  great  part  of  which  is  in  the  city  of  New 
York,  and  one-fifth  of  which  belongs  to  Mrs.  Monroe's  trustees, 
and  he  ought  to  account  to  them  for  the  same.  That  they  have 
offered  to  bring  into  hotchpot  and  re-divide,  all  that  has  been 
received  from  Sir  William  D.'s  estate ;  and  that  on  such  distri- 
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bution,  the  complainants  would  be  entitled  to  receive  frooi  the 
defendant  about  fifty  thousand  dollars. 

The  bill  prayed  for  an  answer ;  and  amongst  other  thin^, 
inquired  whether  the  defendant  did  not  go  to  Scotland  in  1813, 
to  look  after  the  interests  of  his  brothers  and  sisters,  as  Well  as 
his  own,  and  whether  full  confidence  was  not  reposed  in  his 
entire  devotion  and  faithful  supervision  of  such  interests.  It 
also  prayed  for  an  account  of  the  proceeds  of  the  real  estate,  and 
payment  of  Mrs.  Monroe's  share  thereof;  (ofiering  to  confirm 
his  sale ;)  and  for  general  relief. 

The  proceedings  in  the  Court  of  Session  referred  to  in  the 
bill,  and  annexed  in  a  schedule,  were  as  follows,  viz : 

Proceedings  in  Process  of  Multiple^oinding  and  Exoneration. 

Douglas'  Trustees,  vs»  Douglas. 

Ist  SUMMONS. 

George  the  Thirdi  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith. 
To  messengers  at  arms,  our  sheriffs  in  that  part  conjunctly 
and  severally  constituted,  greeting : 

Whereas,  it  is  humbly  meant  and  shown  to  us  by  our  lovites, 
James  Douglas,  of  Orchardton,  Esquire,  and  Samuel  Douglasi 
of  Crae,  Esquire,  merchant,  in  London,  the  accepting  and  sur^ 
viving  trustees,  nominated  and  appointed  by  the  de(!eased,  Sir 
William  Douglas,  of  Castle  Douglas,  Bart.,  conform  to  trust  dis«> 
position  executed  by  the  said  Sir  William  Douglas,  therein  named 
and  designed  William  Douglas,  of  Castle  Douglas,  Esquire,  in ' 
favor  of  the  pursuers,  and  the  deceased  George  Douglas,  of  New 
York,  North  America,  merchant,  and  James  Shaw,  Esq.,  mer- 
chant in  London,  now  Sir  James  Shaw,  who  declined  to  accept, 
dated  the  23d  August,  1790,  and  registered  in  the  books  of 
counsel  and  session,  (office  W.  B.)  the  20th.  October,  1809. 
That  the  said  Sir  William  Douglas,  by  his  said  trust  dispo- 
sition, assigned,  conveyed  and  disposed  the  burdens  and  con- 
ditions and  reservations  therein  mentioned,  to  and  in  favor  of 
the  pursuers^  and  the  said  George  Pouglas  and  Sir  James  ^haw^ 
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and  to  such  of  them  as  should  accept,  and  to  the  survivors  and 
last  survivor  of  those  accepting  as  trustees  or  trustee,  for  the 
purposes  therein  mentioned,  declaring  the  major  part  to  be  a 
quorum,  and  in  case  of  the  failure  of  any  of  them,  and  that  their 
number  should  be  reduced  to  two  or  even  one,  then  these  two 
should  be  entitled  to  act  jointly,  and  the  survivor  solely.    All 
and  sundry  lands  heritages,  debts  and  sums  of  money,  heritable 
and  movable,  household  furniture,  silver   plate  and  heirship 
movables  included,  bank  notes,  government  stock,  and  whole 
other  and  movable  and  heritable  effects  of  whatever  denomina* 
tion,  resting  and  belonging,  or  that  should  be  resting  and  per- 
taining to  him  at  his  death,  together  with  all  heritable  and 
movable  bonds,  obligations,  contracts,  dispositions,  assignations, 
translations,  adjudications,  decreets,  bills,  precepts  and  other 
writs,  rights  and  securities,  then  made,  or  that  should  thereafter 
be  made  and  granted,  or  that  could  any  ways  be  interpreted  in 
his  favor,  at  the  time  of  his  death,  and  all  that  had  followed,  or 
might  follow  thereupon,  dispensing  with  the  generality  thereof, 
and  admitting  the  same  to  be  as  valid  and  effectual  as  if  every 
particular  had  been  therein  specially  inserted,  and  particularly 
without  prejudice  to  the  generality  aforesaid,  the  lands,  tene- 
ments and  others  therein  particularly  described,  together  with 
all  right,  title,  interest,  claim  of  right,  property  and  possession, 
petitory  or  possessory,  which  the  said  Sir  William  Douglas,  his 
predecessors  or  authors  had,  or  any  ways  might  have,  claim,  or 
pretend  thereto,  or  any  part  thereof,  with  full  power  to  the  said 
trustees,  or  the  survivors  or  last  survivor  of  those  accepting,  im- 
mediately after  his  death,  to  enter  to  the  possession  of  his  said 
heritable  and  movable  estate  and  effects,  generally  and  particu- 
larly thereby  disposed,  and  to  sell,  assign  and  convey  the  same 
at  pleasure,  either  by  public  roup  or  private  bargain,  and  in 
general  to  use  and  dispose  thereof,  or  any  part  of  the  same,  as 
fully  and  freely  in  all  respects  as  the  said  Sir  William  Douglas 
could  have  done  himself;  and  to  apply  the  produce  thereof  in 
manner  therein  specified,  and  particularly  in  paying  the  legacies 
and  donations  therein  mentioned,  after  which  he  directed  the 
residue  of  his  estate  and  effects  to  be  disposed  of  by  the  follow- 
ing clause.    '<  And  with  regard  to  the  remainder  of  my  said 
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estate  and  effects,  after  payment  of  my  debts  and  the  l^acies 
and  others  above  mentioned,  and  sueh  other  legacies  or  sums 
as  I  shall  hereafter  legate  and  bequeath,  1  hereby  declare  that 
the  same  are  only  settled  on  the  said  trustees  or  their  quorum, 
in  trust,  in  order  that  the  same  may  be  equally  divided  among 
my  three  brothers,  James,  George  and  Samuel  Douglas,  and  in 
case  of  the  death  of  any  one  or  more  of  my  said  brothers,  it  is 
hereby  declared  that  the  share  or  third  part  of  him  or  them  so 
dying,  shall  descend  to  the  heirs  of  his  or  their  bodies,  and  in 
case  of  the  death  of  either  of  my  said  brothers  without  lawful 
children,  then  the  remainder  of  my  said  estate  and  effects  shall 
be  divided  among  the  survivors,  and  the  heirs  of  their  bodieS| 
the  children  of  my  brother  so  dying  always  succeeding  to  the 
remainder,  or  third  part  of  my  said  estate  and  effects,  to  which 
their  father  would  have  succeeded,  had  he  been  in  life,"  and 
after  leaving  additional  legacies  to  his  nieces,  <<  In  the  event  of 
either  of  his  brothers  dying  without  children  lawfully  pro* 
created  of  his  body,"  the  following  clause  occurs.  ''  And  I  fur- 
ther recommend  to  my  said  brothers  to  settle  their  own  estates, 
with  what  they  may  succeed  to,  in  virtue  of  this  present  settle* 
ment,  in  such  a  manner  as  that  the  same  may  continue  as  long 
as  possible  in  the  male  line.  And  I  hereby  appoint  my  said 
trustees  and  their  quorum  accordingly,  to  convey  the  remain* 
der  of  my  said  estate  in  the  manner  above  mentioned,  as  soon 
as  conveniently  can  be  done.*' 

That  the  pursuers,  as  accepting  and  surviving  trustees  fore* 
said,  have  realized  a  considerable  part  of  the  movable  funds 
and  effects  of  the  said  Sir  William  Douglas,  and  have  paid  off 
the  legacies,  and  other  donations  and  bequests,  appointed  to 
be  paid  by  him,  and  are  now  ready  to  divide  the  greatest  part 
of  the  estate  and  effects,  heritable  and  movable,  of  the  said  Sir 
William  Douglas,  in  terms  of  his  said  trust  disposition,  but  the 
said  George  Douglas  having  predeceased  the  said  Sir  William 
Douglas,  the  share  of  the  third  part  of  the  residue  and  remain* 
der  of  his  said  estate  and  effects,  appointed  to  descend  to  the 
heirs  of  the  bodies  of  such  of  his  brothers  as  should  die,  is  now 
claimed  by  George  Douglas,  Esquire,  residing  at  Castle  Dou- 
glas, eldest  son  and  heir  of  said  deceased  George  Douglas, 
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and  also  by  Margaret  Douglas,  Harriet  Douglas,  William  Doug« 
las  aud  Elizabeth  Douglas,  all  residing  in  New  York,  North 
America,  the  younger  children  of  the  said  deceased  George 
Douglas.  Therefore,  the  said  George  Douglas,  the  heir,  and  the 
said  Margaret,  Harriet,  William  and  Elizabeth  Douglas,  the 
younger  children  of  the  said  deceased,  George  Douglas,  and  the 
tutors  and  curators  of  such  of  them  as  are  minors,  if  they  any  hare, 
for  their  interest  ought  and  should  be  convened  before  the  lords 
of  our  council  and  session,  and  it  ought  and  should  be  found 
and  declared  by  decreet  of  our  said  lords,  that  the  pursuers  are 
only  liable  in  once  and  single  payment  of  the  said  share  or  third 
part  of  the  residue  or  remainder  of  the  estate  and  effects  which 
belonged  to  the  said  Sir  William  Douglas,  and  that  to  such  of 
the  said  defenders  as  shall  be  found  to  have  best  right  thereto, 
after  discussing  their  preference  to  the  same,  and  after  deduction 
of  the  pursuer's  expenses  of  raising  and  prosecuting  this  actionj 
and  of  extracting  the  decree  to  follow  hereon,  and  upon  the  pur- 
suers executing  a  disposition  and  conveyance,  or  accounting  to 
the  person  or  persons  who  shall  be  found  entitled  to  the  said 
share,  or  third  part  of  the  residue  and  remainder  of  the  estate 
and  effects  of  the  said  deceased.  Sir  William  Douglas,  which 
may  have  come  into  the  hands  of  the  pursuers,  they  ought  and 
should  by  decree  aforesaid,  be  exonerated  and  discharged 
of  the  offices  of  trustees  of  the  said  deceased  Sir  William  Doug- 
las, and  of  their  whole  management  and  intermissions  had  in 
virtue  thereof,  and  to  be  declared  quit  thereof,  and  free  therefrom 
in  all  times  coming,  in  so  far  as  concerns  the  aforesaid  share  of 
the  third  part  of  the  residue  and  remainder  of  the  said  estate 
and  effects  of  the  said  deceased,  Sir  William  Douglas,  and  the 
whole  of  the  said  defenders,  as  well  those  who  shall  pro* 
duce  interests  in  the  process  to  follow  hereupon,  as  those  who 
shall  neglect  to  produce  the  same,  or  after  production,  shall  be 
found  to  have  no  right,  ought  and  should  be  prohibited  and  dis* 
charged  by  decree  aforesaid  from  farther  charging,  troubling  or 
molesting  the  pursuers,  for  or  on  account  of  the  aforesaid  share  or 
third  part  of  the  residue  and  remainder  of  the  said  estate  and 
efiects  of  the  said  Sir  William  Douglas,  provided  to  the  said 
George  Douglas  and  his  foresaids,  or  of  their  intromissions  oar 
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management  therewith  in  all  time  comingi  in  any  manner  of 
way,  conform  to  the  laws  and  daily  practice  of  Scotland,  used 
and  obs  rved  in  like  cases,  in  all  points  as  is  alleged.  Our  will 
is  therefore,  and  we  charge  you  that  on  sight  hereof,'ye  pass,  and 
in  our  name  and  authority  lawfully  summon,  warn  and  charge, 
the  said  George  Douglas,  Esquire,  eldest  son  and  heir  of  the  said 
deceased  George  Douglas,  and  the  said  Margaret  Douglas,  Harriet 
Douglas,  William  Douglas  and  Elizabeth  Douglas,  personally, 
or  at  their  respective  dwelling  places,  if  within  8c>  tland,  and 
the  tutors  and  curators,  of  such  of  them  as  are  minors,  if  they 
any  have,  for  their  interest  by  open  proclamation,  at  the  market 
cross  of  Edinburgh,  and  other  places  needful  upon  one  diet  of 
twenty-seven  days  warning,  and  such  of  the  defenders  as  are 
forth  of  Scotland,  by  open  proclamation  at  the  market  cross  of 
Edinburgh,  pier  and  shore  of  Leith,  upon  sixty  and  fifteen  days 
warning  for  first  and  second  diets  to  compear  before  our  said 
lords  of  council  and  session,  at  Edinburgh,  or  where  they  may 
happen  to  be  ibr  the  time  the  next  to  come,  in  the 

hour  of  cause,  with  continuation  of  days  to  answer  at  the  in- 
stance of  the  pursuers  in  the  matter  above  libelled.  That  is  to 
say,  to  hear  and  see  the  premises  verified,  and  proved,  and  de- 
cree, and  sentence  pronounced  by  our  said  lords,  conform  to  the 
conclusions  above  written  in  all  points,  or  else  to  allege  a  reason- 
able cause  on  the  contrary,  with  certification  as  officers  according 
to  justice,  as  ye  will  answer  to  us  thereupon ;  which  to  do,  we 
commit  to  you  conjunctly  and  severally,  full  power  by  these  our 
letters,  delivering  them  by  you,  duly  executed  and  endorsed, 
again  to  the  bearer.  Given  under  our  signet  at  Edinburgh,  the 
seventh  day  of  October,  in  the  fifty-third  year  of  our  reign — 
1813. 

(Signed,)  David  Wemybs. 

Written  upon  this  and  the  twelve  preceding  pages,  by  Nesmith 
Morrieson,  niy  apprentice. 
7th  October,  1813. 

EXECUTION   THEREON. 

Upon  the  8th  day  of  October,  1813  years,  I,  Allan  Grant, 
messenger  at  arms,  by  virtue  of  the  foregoing  libelled  summons 
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of  multiple-pointing  and  exoneration  at  the  instance  of  Joseph 
Douglas,  of  Orchardton,  Esquire,  and  Samuel  Douglas,  of  Crae, 
Esquire,  merchant  in  London,  the  accepting  and  surviving  trus* 
tees,  nominated  and  appointed  by  the  deceased.  Sir  William 
Douglas,  of  Castle  Douglas,  Baronet,  conform  to  the  trust  dis- 
position therein  mentioned,  pursuers,  againstG  eorge  Douglas, 
Esquire,  residing  at  Castle  Douglas,  eldest  son  and  heir  of  the 
deceased,  George  Douglas,  Esquire,  of  New  York,  North  America, 
merchant,  Margaret  Douglas,  Harriet  Douglas,  William  Douglas 
and  Elizabeth  Douglas,  all  residing  in  New  York,  North  America, 
the  younger  children  of  the  said  deceased,  George  Douglas,  and 
the  tutors  and  curators  of  such  of  them  as  are  minors,  if  they 
any  have,  for  their  interest,  defenders ;  passed  to  the  market 
cross  of  Edinburgh,  and  the  pier  and  shore  of  Leith,  respective 
and  successive  after  others,  and  at  each  of  the  said  three  places, 
after  crying  three  several  oyesses,  open  proclamation  and  public 
reading,  the  said  summons  in  His  Majesty's  name  and  authority, 
lawfully  summoned,  warned  and  charged  the  said  Margaret 
Douglas,  Harriet   Douglas,  William  Douglas  and  Elizabeth 
Douglas,  defenders,  (all  as  being  forth  of  Scotland,)  and  their 
tutors  and  curators,  if  they  any  have,  for  their  interest,  to  com- 
pear before  the  lords  of  council  and  session,  place  and  days 
specified  in  the  said  summons,  for  first  and  second  diets  in  the, 
hour  of  cause,  with  continuation  of  days  to  answer  at  the  in- 
stance of  the  said  pursuers  in  the  matter  therein  libelled,  with 
certification,  conform  to  the  said  summons  in  all  points,  a  full 
double  whereof  to  the  will,  with  a  short  copy  of  citation  thereto 
.  subjoined,  for  each  of  the  said  Margaret  Douglas,  Harriet  Doug- 
las, William  Douglas  and  Elizabeth  Douglas,  and  the  like  full 
double  and  short  copy  for  their  tutors  and  curators,  if  they  any 
have,  for  their  interest ;  I  affixed  and  left  at  and  upon  each  of 
the  said  market  cross  of  Edinburgh,  and  the  pier  and  shore  of 
Leith,  respectively,  after  using  the  aforesaid  solemnities,  which 
several  copies  of  citation  were  signed  by  me,  did  bear  the  date 
hereof,  with  the  date  and  signeting  of  the  said  summons,  and 
the  names  and  designations  of  the  witnesses  following,  who 
were  present  at  the  haill  premises,  and  hereto  subscribing  upon 
Vol-  IV.  18 
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this  and  the  three  preceding  pages  with  me,  viz.,  Thomas  Wil)^ 
son  and  William  Butler,  indwellers  in  Edinburgh. 

(Signed,)  Allan  Grant. 

(Signed,)  Thomas  Willson,   Witness. 
William  Butler,   Witness. 

ANOTHER   EXECUTION  ON   THE   PRECEDING   SUMMONS. 

Upon  the  10th  day  of  December,  1813  years,  I,  Allan  Grant, 
messenger  at  arms,  passed  by  virtue  of  a  libelled  summons  of 
muldple-poinding  and  exoneration,  dated  and  sigoeted  the  7th 
day  of  October  last,  at  the  instance  of  James  Douglas,  of  Or* 
chardton,  Esquire,  and  Samuel  Douglas,  of  Crae,  Esq.,  mer- 
chant in  London,  the  accepting  and  surviving  trustees,  nomina- 
ted and  appointed  by  the  deceased.  Sir  William  Douglas,  of 
Castle  Douglas,  Baronet,  conform  to  the  trust  disposition  therein 
mentioned,  pursuers  against  George  Douglas,  Esqnire,  residing 
at  Castle  Douglas,  eldest  son  and  heir  of  the  deceased  George 
Douglas,  Esquire,  of  New  York,  North  America,  merchant, 
Margaret  Douglas,  Harriet  Douglas,  William  Douglas  and  Eliza- 
beth Douglas,  all  residing  in  New  York,  North  America,  the 
younger  children  of  the  said  deceased  George  Douglas,  and  the 
tutors  and  curators  of  such  of  them  as  are  minors,  rf  they  any 
have,  for  their  interest,  defenders,  and  in  His  Majesty's  name 
and  authority,  lawfully  summoned,  warned  and  charged  the  said 
George  Douglas,  Esquire,  eldest  son  and  heir  of  the  said  deceased 
George  Douglas,  merchant,  to  compear  before  the  lords  of  council 
and  session,  place  and  time  specified  in  the  said  summons,  in  the 
hour  of  cause,  with  continuation  of  days,  to  answer  at  the  in- 
stance of  the  said  pursuers  in  the  matter  therein  libelled,  with 
certification,  conform  to  the  said  summons  in  all  points,  a  full 
double  whereof  to  the  will,  with  a  short  copy  of  citation  thereto 
subjoined,  1  delivered  to  the  said  George  Douglas,  Esquire, 
personally  apprehended,  which  copy  of  citation  was  signed  by 
me,  did  bear  the  date  hereof  with  the  date  and  signeting  of  the 
said  summons,  and  the  names  and  designations  of  the  witnesses 
following,  who  were  present  at  the  premises,  and  hereta  snb* 
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scribing  upon  this  and  the  preceding  page  with  me,  viz  :  John 

Fraaer  and  Thomas  Willson,  indwellers  in  Edingburgh. 

(Signed,)  Allan  Grant. 

(Signed,)  John  Eraser,   Witness^ 

Thomas  Willson,    Witness. 

Claim  for  George  Douglas,  Esquire,  eldest  son  nnd  heir'of 
the  deceased  George  Douglas,  Esquire,  of  New  York, 
North  America,  merchant,  in  the  process  of  multiple- 
poinding  at  the  instance  of  James  Douglas,  of  Orchard- 
Con,  and  Samuel  Douglas,  of  Crae,  Esquires,  Trustees  of 
the  deceased  Sir  William  Douglas,  of  Gaslle  Douglas, 
Baronet 
S3d  August,  1790. 

The  deceased  Sir  William  Douglas,  by  a  trust  disposition  and 
settlement  of  this  date,  assigned,  conveyed  and  disponed  to  the 
said  James  Douglas  and  Samuel  Douglas  and  the  deceased 
George  Douglas,  the  claimant's  father,  and  James  Shaw,  of  Lon- 
don, merchants,  or  to  such  of  them  as  should  accept,  all  and 
sundry  lands  and  heritages,  and  all  effects  pf  whatever  denomi- 
nation that  then  belonged,  or  should  belong  to  him  at  the  time 
of  his  death,  and  that  for  the  purposes  therein  mentioned,  and 
inieraliaj  it  is  declared  that  '^  With  regard  to  the  remainder  of 
my  said  estate  and  effects,  after  payment  of  my  debts  and  the 
legacies  and  others  above  mentioned,  and  such  other  legacies  or 
sums  as  I  shall  hereafter  legate  and  bequeath,  I  hereby  declare 
4hat  the  same  are  only  settled  on  the  said  trustees  or  their  quorum, 
in  trust,  in  order  that  the  same  may  be  equally  divided  among 
my  three  brothers,  James,  George  and  Samuel  Douglas,  and  in 
case  of  the  death  of  any  one  or  more  of  my  said  brothers,  it  is 
hereby  declared  that  the  share  or  third  part  of  him  or  them  so 
dying,  shall  descend  to  the  heirs  of  his  or  their  bodies,  and  in 
case  of  the  death  of  either  of  my  said  brothers  without  lawful 
children,  then  the  remainder  and  residue  of  my  said  estate  and 
effects  shall  be  divided  among  the  survivors,  and  the  heirs  of 
their  bodies,  the  children  of  ray  brother  so  dying  always  suc- 
ceeding to  the  remainder,  or  third  part  of  my  said  estate  and 
effects,  to  which  their  father  would  have  succeeded  had  he  been 
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in  life."  After  some  alterations,  in  the  event  of  any  of  his  bro- 
thers dying  without  children  lawfully  procreated,  there  is  Che 
following  clause.  <'  And  I  further  recommend  to  my  said  bro- 
thers to  settle  their  own  estates,  with  what  they  may  succeed  to 
in  virtue  of  this  settlement,  in  such  a  manner  as  the  same  may 
continue  as  long  as  possible  in  the  male  line.  And  I  hereby  ap- 
point my  said  trustees  and  their  quorum  accordingly,  to  convey 
the  remainder  of  my  said  estate  in  the  manner  above  mentioned, 
as  soon  as  conveniently  can  be  done." 

From  the  clause  first  quoted  as  explained  and  confirmed  by 
the  last,  it  is  obvious  that  the  intention  of  the  testator  was,  that 
the  heir  at  law  of  the  brother  pre-deceasing,  should  be  entitled 
to  the  entire  third  of  the  free  residue  of  his  estate.  The  word 
children  is  no  doubt  to  be  found  in  one  of  the  clauses,  but  it 
appears  to  have  been  introduced  either  through  mistake  or  mis- 
conceptioD,  as  the  words  the  heirs  are  twice  repeated  imme- 
diately preceding  it,  and  the  latter  clause  is  quite  decisive  of  the 
intention. 

The  claimant  does  not,  in  the  present  shape  of  the  case,  con- 
sider himself  entitled  to  enter  into  argument  explanatory  of  the 
foregoing  clause.  He  conceives,  however,  that  if  any  doubt 
could  occur  from  the  manner  in  which  the  clause  first  quoted  is 
expressed,  that  must  be  entirely  removed  when  the  one  last 
quoted  is  attended  to,  for  there  the  intention  of  the  testator  is 
most  forcibly  marked. 

However  clear  the  claimant's  title  may  be  to  both  the  herita- 
ble and  movable  estate,  he,  in  consideration  that  the  other  claim- 
ants have  now  restricted  their  claim  to  a  share  of  the  movable 
property,  and  with  a  vie^w  to  avoid  a  lengthened  litigation,  limits 
his  claim  to  the  extent  of  a  third  of  the  heritage  left  by  the  de- 
ceased Sir  William  Douglas,  and  trt^sts  that  your  lordship  will 
have  no  hesitation  in  preferring  him  to  that  extent. 

Claim  for  Margaret,  Harriet,  William  and  Elizabeth  Doug- 
las, all  residing  in  New  York,  North  America,  the  younger 
children  of  the  deceased  George  Douglas,  Esquire,  Mer- 
chant, in  New  York,  and  Alexander  Young,  W.  S.  their 
mandatory. 
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In  the  multiple-poindiag  at  the  instance  of  James  Doug- 
las, Esquire,  of  Orchardton,  and  Samael  Douglas,  of  Crae, 
Esquire,  merchant,  in  London,  Trustees  of  the  deceased 
Sir  William  Douglas,  of  Castle  Douglas,  Baronet, 

Against 
Them  and  George  Douglas,  Esquire,  residing  at  Castle 
Douglas,  their  elder  brother. 
Hid  August,  1790. 

In  the  year  1790,  the  now  deceased  Sir  William  Douglas,  of 
Castle  Douglas,  Baronet,  uncle  to  the  claimants,  executed  a  gen- 
eral settlement  of  his  estate,  whereby  he  conveyed  to,  and  in 
favor  of  the  said  James  and  Samuel  Douglas,  and  other  persons 
therein  mentioned,  all  of  whom,  however,  have  declined  to  ac- 
cept his  whole  estate,  real  and  personal,  in  trust,  for  the  uses  and 
purposes  specified  in  the  deed. 

After  desiring  his  trustees  to  make  payment  of  his  debts,  and 
a  great  many  legacies,  the  truster  then  gives  directions  to  them 
as^to  the  disposal  of  the  residue  of  his  estate,  in  these  words : 

(Here  follows  the  first  extract  from  the  settlement,  quoted  in 
the  preceding  claim.) 

This  trust  deed  has  taken  effect  by  the  death  of  the  truster, 
Sir  William  Douglas,  but  previous  to  that  event,  the  complain- 
ant's father,  Mr.  George  Douglas,  had  died,  leaving  five  children 
the  claimants,  and  George  Douglas,  their  elder  brother,  of 
course  they  are  entitled  to  the  third  which  would  have  belonged 
to  their  father,  but  the  trustees  under  that  settlement,  feeling  a 
difficulty  as  to  the  division  of  the  payment  of  this  share,  have 
brought  the  present  process  of  multiple-poinding,  libelling  upon 
the  trust  deed  and  the  clause  immediately  before  quoted. 

In  which  action  your  lordship  was  pleased  to  pronounce  the 
usual  interlocutor,  appointing  the  raisers  of  the  multiple-poind- 
ing  to  condescend,  and  all  concerned  to  give  in  their  respective 
interest  or  claims. 

Agreeably  to  which  appointment,  the  present  claim  is  given 
in,  and  under  a  sound  construction  of  the  before  quoted  clauses 
of  the  trust  deed,  the  claimants  submit  that  they  are  entitled  to 
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be  preferred  upon  the  whole  moyable  funds  and  estate  in  me* 
dioj  and  crave  decree  of  preference  accordingly. 

In  respect  whereof, 

(Signed)    A.  Wood. 

IMTERLOCUTORS. 

19  Jamiary^  1814.  Lord  Oillies,  Act.   Walker.  Alt.  Absent. 

Finds  the  pursuers  liable  only  in  once  and  single  payment,  and 
ordains  the  defenders  to  produce  their  claims  and  interests  in  the 
clerk's  hands  within  ten  days,  in  order  to  a  competition  with 
certification. 

(Signed,)  Ad.  Gillies. 

12  February^  1814.  Lord  Gillies.  Cause  called. 

Ordains  the  defenders  to  produce  their  claims  and  interestSy 
and  parties,  procurators  to  debate  thereon  at  next  calling. 

(Signed,)  Ad.  Gillies. 

24  February^  1814.  Lord  Gillies.  Act.  Cranstoun.  Alt.  Clerk. 

The  Lord  Ordinary  haWng  heard  parties  proc's,  prefers  George 
Douglas,  eldest  son  and  heir  of  the  deceased  George  Douglas,  of 
New  York,  North  America,  to  the  entire  third  of  the  heritable 
estates  left  by  the  deceased  Sir  William  Douglas,  and  the  claim- 
ants, Margaret,  Harriet,  William  and  Elizabeth  Douglas,  the 
younger  children  of  the  deceased  George  Douglas,  to  the  third  of 
the  movables,  reserving  it  to  the  heir  to  collate,  if  he  shall  con- 
sider that  expedient,  and  all  claims  competent  to  either  party 
against  the  other,  sustains  the  claims  accordingly  and  decerns  • 
of  new  ordains,  the  raisers  of  the  multiple-poinding  to  lodge  in 
process  a  condescendence  of  the  funds  in  medio. 

(Signed,)  Ad.  Gillies. 

Signed,  1  Maich,  1814. 

The  Answer  of  the  defendant,  admitted  the  allegations  of  the 
bill,  except  where  it  is  otherwise  stated  hereafter. 

It  set  forth  that  the  settlement  of  Sir  W.  Douglas,  was  an  in- 
strument peculiar  to  the  laws  of  Scotland,  and  to  be  governed 
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and  carried  out,  ia  its  execution,  by  those  laws.  That  besides 
the  settlement,  there  were  two  codicils  made  thereto,  by  Sir  W. 
D.,  dated  December  11,  1800. 

That  when  the  defendant's  father,  George  Douglas,  Jr.,  died 
in  1799,  all  his  children  were  minors,  except  his  daughter,  Mar- 
garet ;  and  on  the  death  of  Sir  William  Douglas,  one-third  of 
his  heritable  or  real  estate  devolved  on  the  defendant,  as  the 
eldest  son  of  George,  and  one-third  of  the  movables  or  personal^ 
on  his  brothers  and  sisters,  with  the  right  to  the  defendant  to 
collate,  according  to  the  laws  of  Scotland. 

That  the  trustees,  in  consequence  of  some  doubts  as  to  the 
devolution  of  the  last  mentioned  third  parts,  and  to  resolve  other 
questions  arising  in  respect  of  the  succession  to  the  estate,  caused 
an  elaborate  memorial  to  be  prepared  and  submitted  to  counsel, 
copies  of  which  were  furnished  separately,  to  Professor  Hume, 
nephew  of  the  historian,  and  afterwards  one  of  the  barons  of  the 
court  of  exchequer,  Mr.  John  Clerk,  afterwards  Lord  Eldin,  and 
Mr.  George  Cranstoun,  afterwards  Lord  Corehouse,  the  two  last 
afterwards  becoming  judges  of  the  court  of  session  in  Scotland, 
and  three  of  the  most  eminent  lawyers  in  the  kingdom.  That 
those  gentlemen  having  separately  considered  the  memorial,  met 
in  consultation,  and,  in  the  presence  of  the  trustees,  delivered  full 
opinions,  which  were  reduced  into  writing,  and  subscribed  as 
their  unanimous  act. 

That  among  the  queries  and  answers,  the  counsel  were  re- 
ferred to  the  clause  in  the  settlement  "  dividing  the  residue  of 
the  trust  estate ;"  that  it  first  declared  that "  the  third  of  the  brother 
pre-deceasing  should  descend  to  the  heirs  of  his  body  ;"  that  it 
also  says,  '<  the  children  of  my  brother  so  dying,  always  succeed- 
ing to  the  third  part  of  the  remainder  of  my  said  estate  and 
effects,  to  which  their  father  would  have  succeeded  had  he  been 
in  life,"  that  these  two  passages  were  apparently  contradictory 
of  each  other.  By  the  first,  it  is  declared  to  go  to  the  heirs  as 
by  the  legal  rule  of  succession,  and  by  the  last,  the  word  children 
is  substituted  for  the  word  heirs,  by  which  it  would  seem  to 
mean  the  whole  children  in  precisely  equal  shares ;  and  the  coun- 
sel were  asked,  whether  under  the  clause  sd  expressed,  will  the 
eldest  son,  (this  defendant  meaning,)  of  the  deceased  Mr.  George 
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Douglas,  succeed  to  his  father's  third  of  the  heritable  real  estate, 
or  will  the  whole  of  the  children  succeed  in  equal  shares  to  their 
father's  third  of  the  whole  heritable  and  movable  estate}  to 
which  the  counsel,  unanimously,  gave  it  as  their  opinion^  that 
from  the  clause  referred  to,  Sir  William  Douglas  intended,  that 
the  shares  of  any  of  his  brothers  pre-deceasing  him,  should  de- 
scend to  the  issue  of  that  brother,  according  to  the  rules  of  legal 
succession ;  that  is  to  say,  the  heritage  to  theheiryand  the  mova^ 
bles  to  the  executor ;  and  that  they  were  confirmed  in  this  opin- 
ion by  attencting  to  a  subsequent  clause,  in  which  Sir  William 
recommends  his  brothers  to  settle  their  own  estates,  ^'  with  what 
they  may  succeed  to  by  virtue  of  this  present  settlement,  in  such 
a  manner  as  that  the  same  may  continue  as  long  as  possible  in 
the  male  line."  That  hence,  it  appeared,  he  was  desirous  to  ag- 
grandize and  perpetuate  the  families  of  his  brothers  in  the  per^ 
sons  of  their  male  representatives,  an  object  which  would  be,  in 
a  great  measure,  defeated,  by  a  distribution  of  the  property  in 
equal  shares  among  their  issue.  At  the  same  time,  the  trustees 
were  advised  by  the  counsel,  to  bring  those  questions,  and  all 
others  arising  out  of  the  settlement,  before  the  court  of  session  of 
Scotland,  by  raising  the  process  of  multipie-poinding,  mentioned 
in  the  bill  of  complaint,  to  which  all  persons  interested  could  be 
made  parties,  and  the  rights  of  all  persons  adjudicated,  and  finally 
settled,  to  have  a  true  and  binding  judicial  construction,  and  ad- 
judication upon  the  settlement. 

The  defendant  is  informed  and  believes  and  avers,  that  the 
facts  and  circumstances  above  mentioned,  and  no  other,  were  the 
reasons  why  the  suit  of  multiple-poinding  in  the  bill  of  complaint 
mentioned,  was  instituted  in  the  manner  and  time  in  which  it 
was  so  instituted,  and  that  it  was  thus  instituted  out  of  abundant 
caution  on  the  part  of  the  trustees,  that  a  matter  of  which  the 
counsel  had  given  their  opinion,  and  the  other  matters  submitted 
to  the  counsel,  might  receive  the  adjudication  of  the  highest  tri- 
bunal of  Scotch  law,  in  the  manner  pointed  out  by  the  laws  and 
customs  of  Scotland ;  of  all  of  which  proceedings,  and  the  suit 
thereupon  commenced,  the  defendant  is  informed  and  believes 
and  avers,  the  family  of  the  deceased  George  Douglas  in  the  city 
of  New  York  were  kept  constantly  informed  by  the  trustees  on 
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Iheir  behalf,  in  a  legal  and  proper  manner :  that  theieupon,  the 
tmstees  caused  the  suit  to  be  instituted;  set  forth  in  the  bill  of 
complaint,  as  the  defendant  is  informed  and  believes,  at  the  time 
therein  mentioned,  for  the  purpose,  primarily,  as  appears  by  the 
record  of  such  proceedings,  of  settling  and  declaring  the  righti 
and  interests  of  the  parties  defendants  thereto,  especially  with 
reference  to  queries  submitted  by  them  to  the  counsel;  and 
then  as  a  natural  result,  the  trustees,  in  their  application  to  the 
court,  aver,  that  they  ^  ought  and  should  by  decree  aforesaid, 
be  exonerated  and  discharged  of  the  offices  of  trustees  of  the 
said  deceased  Sir  William  Douglas^  eoiiform  to  the  laws  and 
daily  practice  of  Scotland,  used  and  observed  in  like  estates." 

And  the  defendant  avers  that  process  was  duly  issued,  and 
served  and  returned  in  those  proceedings,  and  the  appearance  of 
all  parties,  defendants,  duly  entered  according  to  the  course  and 
practice  of  the  courts  and  laws  of  Scotland  ;  and  that  all  the 
persons  parties  to  the  process  of  multiple-poinding,  are  bound  and 
adjudged  by  the  decree  made  therein,  and  can  never  question 
the  same  in  any  collateral  suit  orprooeeding.  That  as  appears  by 
the  record,  and  as  defendant  is  informed  and  believes  to  be  true^ 
defendant's  brother  and  sisters,  including  the  complainant,  Eliza* 
betb  Mary,  appeared  by  Alexander  Young,  of  the  firm  of  Young, 
Aytoun  &.  Rutherford,  writers  to  the  signet,  a  highly  respectable 
firm,  and  also  by  their  counsel,  Mr.  Cranstonn,  afterwards  Lord 
Corehouse,  Mr.  Francis  Jeflfrey,  now  Lord  Jeffrey,  and  Mr.  Alex- 
ander Wood,  Sheriff  of  Kirkcudbright,  and  this  defendant  also 
appeared,  by  his  writer  to  the  signet,  and  by  his  counsel,  and 
the  parties  having  been  duly  heard,  a  decree  was  made  on  the 
first  day  of  March,  in  the  year  eighteen  hundred  and  fourteen, 
in  the  words  and  figures  following,  to  wit :— (Here  follows  the 
decree,  as  it  is  set  out  in  the  schedule  annexed  to  the  bill,)  which 
decree  this  defendant  is  advised  by  his  counsel,  and  respectfully 
insists,  was,  and  now  is  a  valid  and  binding  decree,  in  full  force, 
never  reversed  and  appealed  from,  and  is  binding  on  all  the  par* 
ties  to  the  suit ;  the  matters  in  the  suit  being  within  the  jurisdic- 
tion of  that  court,  and  the  parties  to  the  proceeding  having  been 
duly  summoned,  and  having  duly  appeared  therein,  and  that  the 
same  is  now  a  valid  and  binding  decree  on  them,  and  the  sub- 
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ject  matter  of  which  cannot  now  be  inquired  into  in  this  honora- 
ble court,  and  that  the  subject  matter  of  that  suit  or  proceeding 
having  been  adjudicated  upon  by  the  Scotch  courts,  their  adju- 
dication cannot  be  inquired  into,  except  in  the  same  courts,  and 
in  the  manner  provided  for  in  the  Scotch  laws. 

The  defendant  next  insisted  that  the  decree  was  correct,  ac- 
cording to  the  laws  of  Scotland. 

That  he  did  not  exercise  the  power  to  collate,  given  to  him  by 
the  decree.  That  as  the  process  between  the  trustees  and  de- 
fendant was  a  process  for  the  final  settlement  of  their  trust,  and 
of  all  claims  of  all  parties  on  the  subject  matter  of  the  suit  or 
proceeding,  the  decree  provides  for  the  settlement  of  any  claims 
any  parties  may  have  against  another,  upon  the  basis  or  princi- 
ple by  which  the  court  had  decreed  the  heritable  to  this  defend- 
ant, and  the  movables  to  his  brothers  and  sisters.  And  this  de- 
fendant is  advised  and  believes,  and  insists,  that  all  the  proceed- 
ings in  the  suit  were  regular  and  proper,  and  that  if  the  proceed- 
ings had  not  been  regular  and  proper,  this  defendant  cannot  be 
called  upon  in  any  suit  at  law  or  in  equity,  relative  to  the  sub- 
ject matter  of  that  suit,  but  that  the  same  was  a  full  and  effec- 
tive discharge  and  settlement  as  respects  him,  and  that  if  the 
complainants  have  suffered  auy  injury  or  any  irregularity  or  im- 
propriety in  the  suit,  they  must  look  to  the  trustees,  who  are 
alone  responsible  to  all  persons  who  may  have  been  aggrieved 
or  injured  by  such  proceedings,  or  any  matters  connected  there- 
with. 

That  as  this  defendant  is  informed  and  believes,  the  decree 
was  immediately  duly  communicated  to  defendant's  brother  and 
sisters  in  New  York,  and  up  to  a  short  time  previous  to  the  com- 
mencement of  this  suit,  the  complainants  acted  in  a  manner  re- 
cognizing the  decree  as  binding  and  effectual. 

The  defendant  admits,  that  while  the  proceedings  were  in  pro- 
gress, although  this  defendant  does  not  know  whether  it  was  at 
the  commencement  of  them,  and  when  the  decree  was  pro- 
nounced, he  was  in  Scotland,  that  he  had  then  just  arrived  at 
his  majority,  and  had  proceeded  to  Scotland  on  a  tour  of  plea- 
sure, not  of  business ;  being  a  young  man,  utterly  unacquainted 
with  legal  proceedings ;  although  it  was  understood,  generally, 
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that  he  was  to  become  generally  acquainted  with  the  sitnation 
of  the  estate,  of  which  his  family  in  New  York  had  been  con- 
stantly advised  by  the  trustees,  and  look  after  their  interests 
generally,  but  this  defendant  never  had  any  idea,  nor  was  it 
ever  intended  or  agreed  on  the  part  of  this  defendant,  that  he 
should  act  as  agent  or  trustee  for  any  of  the  family  of  his  father, 
nor  appear  at  all  in  that  capacity,  nor  was  the  defendant  fur- 
nished with  any  authority  for  any  such  purpose,  nor  did  he  act 
at  all  as  such  agent  or  trustee. 

That  this  defendant  was  ignorant  of  the  proceedings,  at  the 
time  they  were  commenced :  he  was  never  consulted,  or  ad- 
vised ;  or  informed  of  their  commencement  at  the  time :  that  he 
had  no  part  or  lot  in  instituting  them,  or  any  proceedings  which 
led  to  their  institution,  and  he  denies  that  he  had  become  a  party 
to  such  proceedings,  but  he  was  made  party  defendant  in  the 
usual  and  customary  manner,  on  no  better  footing,  and  with  no 
other  understanding  not  shared  or  possessed  by  his  co-defend- 
ants. 

That  as  this  defendant  is  informed  and  believes,  due  notice, 
according  to  the  laws  of  Scotland,  was  given  to  the  younger 
children,  of  the  matters  which  led  to  the  suit,  its  institution,  and 
the  various  steps  which  were  taken  in  its  progress ;  and  defend- 
ant denies,  as  far  as  he  was  concerned,  and  he  believes  and  de- 
nies as  £u:  as  the  trustees  were  concerned,  that  there  was  any 
intention  of  commencing  the  proceedings  at  an  improper  time, 
or  in  an  improper  manner,  nor  were  they  so  commenced,  nor 
were  they  hurried  through,  but  the  proceedings  in  the  suit,  as 
defendant  is  informed  and  believes,  were  conducted  in  a  proper 
and  becoming  manner,  with  due  regard  to  times,  circumstances 
and  parties ;  and  the  family  and  younger  children  were  kept 
duly  informed  at  the  time,  of  the  proceedings  in  the  suit,  and 
soon  after  its  termination,  furnished  with  a  copy  of  the  record 
of  the  proceedings  therein.  That  the  defendant  is  ignorant  that 
the  complainant,  Elizabeth  Monroe,  or  her  guardians,  did  not 
employ  Alexander  Young,  or  any  other  person,  to  appear  on  her 
behalf,  and  leaves  her  to  make  proof  thereof.  And  this  de- 
fendant is  advised  and  believes,  and  respectfully  insists,  that 
even  if  this  were  the  case,  which  this  defendant  does  not  admit, 
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this  defendant  is  not  to  be  affected  thereby.  That  Alex* 
ander  Young  having  appeared  for  those  children,  all  the 
world,  and  the  children  are  bound  by  his  acts;  that  he 
acted  throughout  the  whole  of  the  proceedings,  in  a  most 
judicious  and  proper  manner  for  the  interests  of  the  younger 
children,  and  no  person  could  have  acted  in  a  more  judi* 
cious  and  proper  manner;  and  the  children  have  sustained 
no  injury  by  bis  appearance  for  them,  and  that  the  children  were 
represented  by  the  most  able  writers  to  the  signet  and  counsel 
at  the  Scotch  bar. 

That  the  complainant,  Elizabeth  Mary  Douglas,  and  the  rest 
of  the  younger  children,  before,  and  as  they  arrived  of  age,  were 
fully  acquainted  with  the  appearance  of  Mr.  Young  on  their  be- 
half,  and  up  to  within  a  few  years  before  the  commencement  of 
this  suit,  acted  with  a  perfect  ratification  of  his  appearance,  and 
have  never  called  Mr.  Young,  or  his  representatives,  to  account 
for  his  appearance,  nor  taken  any  proceedings  in  that  court  rela* 
tive  thereto,  to  question  or  reverse  the  proceedings ;  and  that 
they  cannot  now  be  questioned,  reversed  or  nullified,  in  a  col- 
lateral action  in  this  country.  And  this  defendant  is  further 
advised  and  insists,  that  as  far  as  he  is  concerned,  he  is,  by  the 
proceedings  in  and  nature  of  the  process  of  multiplepoinding, 
fully  discharged  from  ever  being  called  upon  by  any  person,  re- 
lative to  the  subject  matter  of  those  proceedings  ;  and  if  the  same 
were  not  regular,  the  trustees  have  not  been  exonerated  and  dis* 
charged,  and  are  still  liable  in  that  respect  to  the  complainants, 
and  whoever  else  may  be  entitled  to  call  upon  them.  And  this 
defendant  denies  that  the  complainants  were  ignorant  of  the 
proceedings,  or  continued  to  be  so  for  many  years,  or  that  the 
decree  was  irregular,  or  that  he  ever  acted  under  an  irregular 
decree. 

That  this  defendant's  right  to  the  entire  third  of  the  real  estate 
being  ascertained  and  settled  by  the  decree,  the  same  was  sold, 
and  defendant  received  the  proceeds,  as  he  was  was  entitled  to 
do,  both  by  the  Scotch  laws  and  the  decree,  for  himself  alone ; 
and  they  are  now  invested  as  stated  in  the  bill,  of  which  the 
complainants  and  the  rest  of  the  younger  children  were  fully 
advised ;   and  even  if  the  defendant  had  no  right  to  sell  the 
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real  estate,  he  is  not  accountable  for  the  proceeds,  or  any 
part  thereof,  to  the  complainants.  And  this  defendant  is 
ignorant,  and  denies  that  the  complainants,  or  either  of  them, 
except  within  a  short  time  previons  to  the  commencement  of  this 
suit,  insisted  that  this  defendant  held  the  proceeds  of  the  sale  as 
trustee  for  Mrs.  Monroe,  or  that  he  was  bound  to  account  to  her 
upon  the  final  settlement  of  the  estate  of  Sir  William  Douglas,  in 
case  the  portion  received  by  this  defendant  should  be  more  than 
one-fifth  part  of  the  estate,  real  and  personal,  appointed  by  Sir 
William  Douglas  to  this  defendant's  father ;  and  this  defendant 
denies,  that  he  ever  received  one  cent  of  the  proceeds  of  the 
real  estate  as  trustee  for  her,  or  that  be  was  ever  bound  to  ac- 
count to  her,  or  any  body  else  for  one  cent  thereof,  in  any  event 
That  in  the  year  1822,  and  constantly  thenceforward,  the 
younger  children  (having  all  arrived  at  full  age,)  by  their  legally 
constituted  attorneys,  and  in  person,  were  engaged  in  settling 
and  converting  into  possession,  the  movable  succession  of  Sir 
William  Douglas,  without  this  defendant's  joining  them  therein, 
except  as  hereafter  mentioned,  or  having  anything  to  do  with 
those  settlements  and  arrangements,  nor  was  this  defendant  ever 
consulted  in  any  of  those  matters,  except  as  hereafter  stated ; 
the  younger  children  well  knowing  the  decree,  treating  the  same 
movable  succ^sion  as  theirs  alone,  and  without  consulting  this 
defendant,  or  his  joining  them  therein,  releasing  large  claims 
relating  to  the  movable  succession,  which  the  trustees  had 
against  various  persons,  arising  out  of  the  Galloway  Banking 
Association,  and  the  price  of  an  Irish  estate  sold  by  Sir  William 
Douglas  in  his  lifetime,  and  iinally  ending  in  releasing  the  trus- 
tees themselves. 

That  the  settlement  of  the  movable  succession,  and  its  reduc- 
tion into  possession,  was  made  by  means  of  an  arbitration,  in  the 
manner  prescribed  by  the  Scotch  laws.  James  Douglas,  one  of 
the  trustees,  having  died  in  1821,  leaving  Samuel  Douglas  the 
sole  surviving  trustee,  in  April,  1822,  a  deed  of  submission  to 
Alexander  Cranstoun.  of  Edinburgh,  as  sole  arbiter,  was  exe- 
cuted by  the  representatives  of  James  Douglas,  by  Samuel 
Douglas,  and  by  Alexander  Blair,  writer  to  the  signet,  as  the 
duly  authorized  agent,  by  power  of  attorney  for  this  defendant, 
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and  his  brother  and  sisters,  William,  Margaret,  Harriet  and 
Elizabeth  Mary  Douglas.  That  the  deed  of  submission,  amongst 
other  things,  recited  that  the  parties  were  desirous  of  settling  all 
disputes  relative  to  the  heritable  and  movable  property  of  Sir 
William  Douglas,  under  the  settlement ;  that  the  reason  that 
this  defendant  became  party  to  such  submission,  was  that  this 
defendant  had  disposed  of  his  interest  in  the  heritable  estate,  to 
take  elSfect  as  of  Whitsunday,  in  the  year  1815,  and  from  the 
death  of  Sir  William  Douglas  up  to  that  time,  Samuel  Douglas^ 
the  trustee,  had  received  the  rents  and  profits  thereof;  and  the 
only  inquiry  and  subject  in  which  defendant  was  interested, 
under  the  arbitration,  was  the  amount  of  the  rents  there  received, 
and  the  interest  to  be  chai^d  thereon.  And  the  same  was  set 
forth  in  the  claim  presented  by  Alexander  Blair,  for  this  defend- 
ant ;  and  in  the  claim  presented  by  Blair  for  the  younger  child- 
ren, he  called  for  them  an  account  of  the  movable  succession, 
and  nodiing  else,  and  that  the  same  be  paid  to  the  younger 
children  alone ;  the  decree  being  constantly  referred  to,  as  the 
basis  of  the  submission,  and  all  the  proceedings  therein. 

That  this  defendant's  claims  to  the  rents  of  his  portion  of  the 
heritable  succession  being  settled,  this  defendant  retired  from 
the  arbitration,  and  had  and  took  no  part  therein,  nor  was  he 
consulted  or  advised  in  any  matter  relative  tl^ereto,  until  he 
again  appeared  as  one  of  the  representatives  of  his  sister  Mar- 
garet, who  had  died  in  the  mean  time.  That  the  younger 
children,  sometimes  in  person  and  sometimes  by  attorneys, 
always  impliedly  and  positively  acknowledged  defendant's  title 
to  the  heritable  estate,  and  carried  on  the  arbitration  to  the  year 
1834,  when  the  younger  children,  on  a  final  winding  up  and 
settlement  of  the  proceedings,  and  this  defendant,  as  one  of  the 
representatives  of  Margaret  Douglas,  joined  in  a  release  of  the 
trustees,  in  which  it  is  particularly  stated  that  this  defendant 
was  not  interested  in  the  personal  succession,  except  through 
his  then  deceased  sister  Margaret,  and  further  discharges  of  the 
same  matters,  on  the  receipt  of  further  sums  of  money,  were 
executed,  dated  February,  1836,  and  March,  1839. 

In  all  of  which  proceedings,  that  this  defendant  had  exclusive 
right  to  the  heritage,  and  the  exclusive  right  of  the  younger 
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children  to  the  movables,  was  in  implied  and  in  positive  terms, 
expressed  and  declared,  all  the  parties  being  then  of  full  age, 
fully  informed  of  the  proceedings  in  the  process  of  multiple- 
poinding,  and  of  all  of  the  proceedings  in    the   arbitration. 
And  this  defendant  avers  and  charges  the  fact  to  be,  that  the 
decree  of  the  said  court  of  session  did  mean,  and  was  intended 
to  conclude  and  aflfect  his  rights,  and  those  of  his  brother  and 
sisters,  as  between  each  other,  as  to  who  was  entitled  to  the 
heritable,  and  who  to  the  movable  successions,  and  that  what- 
ever claims  any  of  the  parties  thereto  might  have  against  each 
other,  they  could  not  and  did  not  affect  the  decree  of  the  court, 
that  this  defendant  was  entitled,  as  heir  to  the  whole  of  the 
heritable  succession,  and  the  younger  children  to  the  whole  of 
the  movable  succession.    And  there  never  was  expressly  or  im- 
pliedly reserved,  the  rights  to  any  party  or  all  parties  at  any 
time,  to  call  upon  each  other,  for  any  distribution  of  the  pro- 
ceeds of  the  real  and  personal  estate,  or  any  part  thereof,  except 
that  defendant  was  allowed  as  heir,  the  privilege  of  collating,  if 
he  should  choose  to  do,  which  he  did  not,  and  the  younger 
children  to  call  upon  one  another  for  a  division  of  the  movables. 
And  this  defendant  denies,  that  the  complainants,  if  they  ever 
had  any  right,  were  precluded  from  calling  upon  this  defendant 
to  account  for  any  pretended  alleged  excess  which  he  may  have 
received,  until  the  movable  succession  of  Sir  William  Douglas 
was  fully  settled ;  on  the  contrary,  this  defendant  never,  by 
any  agreement,  reservation,  restriction  or  understanding,  was  to 
be  allowed,  nor  did  he  ever  ask  to  wait  till  such  settlement,  to 
answer  to  any  such  claim :  but  the  complainants  have  always 
been  at  liberty  to  make,  and  this  defendant  has  always  been  in 
a  situation  ready,  had  such  claim  been  made,  to  show  it  to  be 
groundless,  both  in  law  and  fact. 

The  defendant  admits  the  death  of  Robert  Halliday,  as  stated 
in  the  bill  of  complaint ;  but  this  defendant  is  ignorant  that  he 
kept  the  books  of  account  of  the  estate  of  Sir  William  Douglas, 
as  agent,  as  well  for  defendant  as  the  younger  children,  or  that 
any  such  alleged  accounts  will  exhibit  a  just  and  true  account 
of  this  defendant,  and  the  younger  children  and  Margaret,  now 
deceased.    Nor  does  this  defendant  know  or  admit  that  the 
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younger  children  were  not  served  personally  with  process  in 
the  suit  or  process  of  multiple-poinding,  but  he  leaves  them  to 
make  proof  thereof. 

That  this  defendant  does  not  now  remember  what  informa- 
tion he  gave  to  his  brother  and  sisters,  or  his  mother  and  guar- 
dians of  the  younger  children,  and  cannot  answer  the  interro* 
gatory  of  the  bill  in  that  respect,  but  he  is  informed  and  believes, 
and  avers,  that  the  trustees  kept  the  younger  children,  their 
mother  and  guardians,  fully  informed  of  all  the  circumstances 
leading  to  the  suit,  and  of  the  progress  and  result  thereof. 

And  this  defendant  submits  to  this  honorable  court,  that  the 
bill  of  complaint,  and  the  matters  therein  contained,  are  not 
sufficient  in  law  for  this  defendant  to  answer  the  same,  or  for 
the  complainants  to  receive  or  obtain  the  relief  by  the  bill  sought ; 
inasmuch  as  the  matters  set  forth  in  the  bill,  are  matters  exclu- 
sively and  peculiarly  cognizaUe  by  the  laws  of  Scotland,  where 
the  land  lies;  by  which  laws  alone,  the  rights/ of  the  parties 
could  be  legally  determined,  and  the  matters  set  up  by  the  bill, 
were  in  point  of  fact,  all  duly  investigated,  and  regularly  de- 
termined by  the  judgment  of  the  court  of  session,  in  Scotland, 
in  manner  hereinbefore  mentioned.  And  this  defendant,  more- 
over, is  advised  and  respectfully  insists  to  this  honorable  com% 
that  the  judgment  of  the  court  of  session,  being  between  the 
same  parties  on  the  same  subject  matter,  and  the  subject  matter 
being  real  estate,  situate  in  Scotland,  and  the  matters  in  contn> 
versy  in  the  suit,  being  within  the  jurisdiction  of  that  court,  and 
the  decree  remaining  in  full  force,  not  vacated  and  never  ap- 
pealed from,  the  decree  is  a  res  cutjudicata^  and  a  complete  bar 
to  the  present  suit,  and  that  if  any  irregularity  has  taken  place 
in  any  of  the  proceedings,  which  this  defendant  denies,  redress 
must  be  sought  in  the  court  in  which  the  judgment  was  givm, 
or  by  an  appeal  therefrom,  or  proceedings  in  the  nature  of  an 
appeal  therefrom,  and  cannot  be  taken  advantage  of  in  any  col- 
lateral proceedings  or  action. 

And  defendant  respectfully  insists,  that  having  acted  under 
the  decree,  and  upon  its  resuUs  since  it  was  made,  with  full 
knowledge  of  its  terms,  force  and  effect,  and  having,  by  many 
instruments  under  their  hands  and  seals,  acknowledged  and 
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ratified  the  same^  the  complainants  as  well  as  the  defendant, 
are  mutually  estopped  at  this  late  day,  from  denying  or  ques- 
tioning the  same.  And  this  defendant  being  fully  satisfied  of 
the  justice  of  his  case,  and  the  actors  of  the  proceedings  having, 
in  the  great  lapse  of  time,  most  of  them  departed  this  life,  this  de« 
fendant  respectfully  insists  upon  the  great  lapse  of  time  apparent 
from  the  foregoing  facts,  and  that  the  complainants  right  or 
remedy,  if  any  they  ever  had,  is  now  at  an  end,  and  that  de- 
fendant's title  to  the  heritable  estates,  should  now  be  allowed  to 
repose  at  this  late  day,  undisturbed  ]  although  this  defendant 
now  says,  as  he  has  heretofore,  likewise,  upon  other  occasions, 
declared,  that  he  would  not  urge  the  lapse  of  time,  except  he 
was  fully  convinced  that  he  was  both  justly  and  legally  entitled 
to  the  property  in  question.  And  this  defendant  insists  upon  all 
of  these  matters,  and  prays  the  same  benefit  and  advantage 
therefrom,  as  if  he  had  specially  pleaded  each  one  separately,  in 
bar  to  the  bill  of  complaint,  or  specially  demurred  to  the  bill  on 
account  thereof. 

The  complainants  filed  a  replication,  and  both  parties  pro- 
ceeded to  take  proofs.  The  proofs  would  fill  this  volume.  Their 
outline  is  reported,  and  the  portion  bearing  on  the  points  de- 
cided. The  evidence  on  which  the  defendant  relied  to  establish 
the  homologatitm  of  the  decree,  is  not  inserted. 

W11.LIAM  Wilson,  for  the  complainants,  testified  that  in 
1807,  he,  together  with  Mrs.  Margaret  Douglas,  John  Thomp« 
son,  and  John  Taylor,  were  appointed  by  the  surrogate  of  New 
York,  guardians  of  the  infant  children  of  George  Douglas,  de- 
ceased. 

That  the  witness  knew  nothing  of  the  suit  in  the  court  of 
session  in  Scotland,  and  was  not  called  upon  to  act  in  relation 
to  the  Scotch  property.  He  heard  the  eldest  son  tried  to  get  the 
real  estate,  and  was  entitled  to  it,  or  considered  so.  The  wit^ 
ness  did  not,  as  he  remembers,  ever  consent  that  Mr.  Young,  or 
James  or  David  Hannay,  should  represent  Mrs.  Monroe  in  any 
suit  or  proceeding  in  Scotland ;  or  give  his  consent  to  any  pro* 
ceedings  that  might  affect  her  interest  in  her  uncle's  estate. 
Nor  did  any  of  the  other  guardians,  to  his  knowledge* 
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William  Douglas,  one  of  the  children  of  George  Douglas, 
.deceased,  testified  for  the  complainant,  that  the  unequal  distri- 
bution of  Sir  William's  property  between  those  children,  was 
the  subject  of  frequent  conversation  in  the  family,  to  the  present 
lime ;  and  the  claim  of  Mrs.  Monroe  to  an  equal  participation 
with  the  defendant,  has  been  uniformly  asserted.  The  defen- 
dant has  declared,  that  he  would  not  avail  himself  of  the  stat- 
ute of  limitations. 

Cross-examined. — The  defendant  has  always  insisted  upon 
his  right  to  the  whole  of  the  real  estate,  as  eldest  son,  and  that 
his  rights  were  so  adjudged  in  the  Scotch  courts.  That  he  first 
went  to  Europe  in  1812,  and  returned  in  1815  or  1816.  The 
family  first  knew  of  the  decree  of  the  Scotch  court  that  he  was 
to  have  the  whole  real  estate,  a  year  or  two  before  his  return,  by 
information  from  Samuel  Douglas.  Witness's  mother  did  the 
sole  correspondence  with  the  trustees  of  Sir  William  ;  neither 
of  the  other  guardians  corresponded.  Her  correspondence  with 
the  trustees,  was  very  active  and  frequent.  It  was  carried  on 
while  the  defendant  was  in  Scotland.  The  defendant  was 
about  twenty,  and  had  been  out  of  college  about  a  year,  when 
he  went  abroad ;  and  he  had  no  knowledge  of  business.  Mr. 
Halliday,  who  was  his  mother's  agent  till  her  death,  looked  afier 
the  interests  of  the  family  while  he  was  in  Scotland.  He  went 
before  the  defendant  did,  witness  thinks.  His  mother  was  in 
the  habit  of  consulting  with  Mr.  Halliday,  in  reference  to  the 
interests  of  her  children  in  the  Scotch  property.  He  was  the 
agent  for  the  family  for  22  or  23  years  after,  and  for  the  defen- 
dant, till  his  death. 

Henrt  D.  Cruger,  testified  for  the  complainants.  The 
witness,  in  Jime,  1833,  married  Miss  Harriet  Douglas,  the  de- 
fendant's sister.  In  1834,  he  went  to  Scotland  to  settle  the  es- 
tate of  Sir  W.  D.  (He  detailed  at  large  the  proceedings  in  re- 
spect of  the  movable  estate,  which  are  omitted.)  The  witness 
proceeded,  the  testimony  being  objected  to  by  the  defendant| 
and  the  objection  sustained  by  the  examiner : 

'<  When  I  went  to  Scotland,  I  considered  it  part  of  my  busi- 
ness or  agency,  to  examine  into,  and  overhaul  all  the  transac- 
tions in  relation  to  Sir  William  ■n/>'»^-io»'  ertate,  in  which  my 
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eofistitaents  bad  been  concerned.  Among  the  rest,  I  instituted 
inquiries  how  the  decision  above  spoken  of  had  been  brought 
about.  I  waited  upon  Mr.  Young,  who  appeared  from  the  pro- 
ceedings to  have  acted  for  the  younger  children.  He  was  out  of 
town,  but  I  saw  his  partner,  either  Mr.  Aytoun  or  Mr.  Ruther- 
ford|  at  their  office,  and  inquired  of  him  by  what  authority  their 
firm  had  acted  for  the  younger  children  of  George  Douglas,  of 
New  York.  He  showed  me  the  books  and  papers  in  the  case, 
but  no  mandate,  as  he  called  it,  or  power  of  attorney  could  be 
found  among  them.  I  also  instituted  an  inquiry  in  the  proper 
office  in  Edinburgh,  where  powers  of  attorney  relating  to  real 
estate  are  registered,  and  none  could  be  found." 

The  witness  further  testified  ;  the  last  payment  to  the  young- 
er children  on  account  of  the  personal  estate,  was  in  June,  1839, 
and  the  final  settlement  was  in  March,  1839,  and  it  was  not  till 
then,  ascertained  how  much  more  the  defendant  had  received 
than  his  brother  and  sisters.  In  fact,  he  received  no  authority  or 
instructions  from  defendant,  except  as  in  his  power  of  attorney. 

Cross-examined. — Mrs.  Monroe  was  married  in  April,  1822, 
and  was  then  about  22  years  of  age.  Mr.  Young  was  highly 
respectable,  from  what  the  witness  heard  of  him  in  Edinburgh. 
He  is  now  dead.  The  only  offices  in  which  the  witness  searched 
for  the  letter  mandatory  or  power  of  attorney,  from  the  guar- 
dians of  the  younger  children  to  Mr.  Young,  were  those  of  the 
register  before  mentioned,  and  of  Messrs.  Youug,  Aytoun  &  Ru- 
therford. He  did  not  go  to  search  in  the  office  of  the  register  of 
the  court  of  session. 

The  personal  estate  of  SirWilliam  Douglas,  sustained  a  heavy 
loss  after  1813,  by  the  failure  of  the  Galloway  Bank  ;  and  a  hea- 
vy loss  before  by  the  failure  of  Anderson,  of  Fermoy,  in  Ireland, 
but  the  date  of  the  latter,  the  witness  cannot  state.  The  share 
of  the  loss  by  the  former,  which  fell  on  the  children  of  George 
Douglas,  deceajsed,  was  about  £29,000,  and  that  of  Anderson's 
debt,  about  £6,800 ;  as  appears  by  the  family  archives. 

Samuel  Douglas  died  in  April,  1824,  and  Mr.  T.  Cranstoun 
was  made  sole  trustee  in  July,  1824. 

The  complainants,  under  a  commission,  examined  as  witnes- 
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ses,  John  Anderson  and  Francis  Anderson,  writers  to  the  signet, 
in  Edinburgh. 

The  following  are  the  interrogatories  and  answers,  which  it  is 
deemed  important  to  insert : 

Fourth  Interrogatory.  Did  Alexander  Young  of  Edinburgh, 
writer  to  the  signet,  appear  as  the  mandatory  of  the  said  Mar- 
garet, Harriet,  William  and  Elizabeth  Douglas,  younger  chil- 
dren of  the  said  George  Douglas,  of  New  York,  and  put  in  a 
claim  for  them  in  such  proceedings  ? 

Fifth  Interrogidory.  If  the  preceding  fourth  interrogatory 
be  answered  in  the  affirmative,  then  state  what  authority  the 
said  Alexander  Young  had  to  appear  and  put  in  such  claim  ? 
Did  he  ever  receive  any  authority  from  the  said  children,  or 
from  their  guardians  in  America,  or  from  their  guardians,  cura^ 
tors  or  tutors,  if  any,  elsewhere  ?  If  yea,  produce  such  au- 
thority. 

Sixth  Interrogatory,  Who  is  '<  A.  Wood,"  whose  name  is 
signed  to  the  said  claim  of  the  younger  children,  and  who  au- 
thorized him  to  sign  his  name  ? 

Seventh  Interrogatory.  From  whom  did  the  said  Alexander 
Young  receive  his  compensation?  Did  he  ever  apply  for  a 
power  of  attorney,  and  to  whom?  Did  he  ever  receive  such 
power  of  attorney  ?    State  fully. 

Eighth  Interrogatory.  Is  any  authority  necessary  to  Und 
minors  in  legal  proceedings  ?  If  yea,  what  authority,  and  from 
whom  must  it  come  ?  If  Mr.  Young  be  living,  he  will  please 
to  answer  the  foregoing  questions,  fully  and  particularly,  and 
the  other  witnesses  will  be  good  enough  to  answer  them  to  the 
best  of  their  knowledge,  and  to  state  the  grounds  of  their 
knowledge. 

Tenth  Interrogatory.  Will  you  be  good  enough  to  explain 
if  the  following  phrase,  which  appears  in  the  proceedings  in 
multiple-poinding,  in  the  judgment  or  decree ;  "  reserving  all 
claims  competent  to  either  party  against  the  other,"  have  any 
peculiar  meaning,  as  understood  by  the  legal  profession  in  Scot- 
land? if  so,  what  is  that  meaning?  and  will  you  likewise  be 
good  enough  to  explain  if  there  be  any  peculiar  meaning,  and  if 
IK>,  wh^t  is  the  meaning  of  the  following  language,  likewise 
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used  there — "sustains  the  claims  accordingly,  and  decerns  of 
new  ordains  the  raisers  of  the  multiple-poinding  to  lodge  in 
process  a  condescendence  of  the  fund  in  medio  ?"  and  who  are 
meant  by  the  raisers  of  the  multiple-poinding? 

The  second  cross-interrogatory  inquired  as  to  the  respecta- 
bility of  Mr.  Young  and  his  firm,  in  1814  ;  and  as  to  the 
character,  private  and  professional,  of  Mr.  Cranstoun,  afterwards 
Lord  Corehouse,  Mr.  Francis  Jeffrey,  now  Lord  Jeffrey,  and  Mr. 
Alexander  Wood,  sheriff  of  Kircudbright. 

The  third  inquired,  if  Mr.  Young  might  not  have  received 
authority  to  appear  for  the  younger  children,  and  the  witnesses 
be  ignorant  of  it. 

The  fifth,  requested  the  witnesses  to  point  out  their  authority, 
by  law,  book  and  page,  in  answering  the  eighth  direct  inter- 
rogatory. 

Francis  Anderson  testified,  in  September,  1844,  in  answer 
to  those  interrogatories,  that  he  was  forty  years  of  age,  and  his 
profession  is  that  of  a  Writer  to  her  Majesty's  Signet  in 
Scotland. 

To  the  fifth  interrogatory,  he  says  he  has  no  information  to 
enable  him  to  answer  the  question,  except  the  letters  and  ac- 
counts mentioned.  (These  were  all  in  1834  and  1835,  except 
the  following : — 

"  4.  Account  received  from  Mr.  Young,  with  the  last  men- 
tioned letter,  amounting  to  £89  Us  3rf,  and  commencing  16th 
November,  1813,  and  ending  3lst  March,  1814,  and  paid  27th 
September,  1815.") 

Sixth.  To  the  sixth  interrogatory  he  saith,  that  the  individual 
referred  to,  was  then  an  advocate  at  the  Scotch  Bar ;  was  after- 
wards Steward  Depute,  of  the  Stewardry  of  Kircudbright,  and 
Dean  of  the  Faculty  of  Advocates,  and  is  now  one  of  the  Judges 
of  the  Court  of  Session,  in  Scotland.  The  remainder  of  this 
interrogatory  he  is  unable  to  answer,  otherwise  than  by  referring 
to  the  letters  and  accounts  mentioned  in  the  answer  to  the  fifth 
interrogatory. 

Seventh.  To  the  seventh  interrogatory  he  says,  that  he  was 
informed  by  the  letter  from  Mr.  Alexander  Young,  dated  the  7th 
November,  X834 ;  that  he  received  payment  of  his  account  for 
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conducting  said  process,  from  Mr.  James  Hannay.  The  witness 
refers  to  the  letters  and  accounts  specified  in  the  answer  to  the 
fifth  interrogatory,  as  containing  the  only  information  which  he 
possesses  in  the  matters  embraced  in  this  interrogatory. 

Eighth.  To  the  eighth  interrogatory  he  saith,  that  the  ques- 
tion is  one  of  law,  and  more  adapted  for  the  opinion  of  counsel. 
As  it  has  been  put,  however,  he  saith,  that  he  considers  the  con- 
currence of  a  guardian  or  curator  necessary  to  bind  a  minor  in 
legal  proceedings. 

Tenth.  To  the  tenth  interrogatory  he  saith,  that  the  wordsi 
«  reserving  all  claims  competent  to  either  party  against  the 
other,**  are  words  usually  inserted  in  judgments  analogous  to 
that  referred  to,  and  imply  that  all  questions  or  claims  between 
the  parties,  arising  out  of,  or  incident  to,  the  judgment  pro- 
nounced, are  left  open  for  discussion ;  i.  e.  debts  might  be  due 
from  the  estate,  forming  the  subject  of  the  action,  and  it  might 
become  a  question  whether  these  were  to  fall  upon  the  heir  or 
the  executor,  or  to  be  defrayed  from  the  real  or  personal  estate : 
that  the  words,  "  sustains  the  claim  accordingly  and  decerns," 
are  words  of  style  used  in  similar  cases,  and  are  applicable  to 
the  antecedent  part  of  the  judgment,  and  intended  to  give  it 
effect :  that  the  words,  "  of  new  ordains  the  raisers  of  the  multi- 
ple-poinding  to  lodge  in  process  a  condescendence  of  the  fund  in 
medio^^  compose  a  separate  branch  of  the  judgment,  and  are  to 
be  read  by  themselves.  That  <<  the  raisers  of  the  multiple- 
poinding,"  is  the  technical  term  for  designating  the  parties  by 
whom  the  particular  form  of  action  or  suil  called  a  multiple- 
poinding,  is  instituted. 

Eleventh.  To  the  eleventh  interrogatory  he  saith,  that  James 
Hannay  has  been  dead  for  many  years ;  that  he  is  not  aware 
whether  David  Hannay  is  alive  or  dead,  but  that  the  last  time 
he  heard  of  him,  he  was  supposed  to  be  living  in  France,  or 
somewhere  on  the  continent  of  Europe. 

Second.  To  the  second  cross-interrogatory  he  saith,  that  he 
believes  that  Mr.  Young  was,  in  1814,  a  partner  of  Messrs. 
Aytoun  &  Rutherford ;  but  he  does  not  know  when  the  firm  of 
Young,  Aytoun  &  Rutherford  was  adopted,  and  that  said  firm 
was  considered  very  respectable.     He  saith,  generally,  with 
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regard  to  the  remainder  of  the  interrogatory,  that  he  considered 
that  any  party  who  entrusted  the  management  of  a  case  to  the 
agents  and  counsel  named,  would  be  fully  and  ably  represented, 
but  beyond  this,  he  can  say  nothing,  as  he  has  no  information, 
save  what  appears  from  the  action  of  the  multiple-poinding,  and 
the  documents  referred  to  in  the  answer  to  the  fifth  interroga* 
tory. 

TTiird.  To  the  third  cross-interrogatory  he  saith,  that  the 
answers  to  the  fifth  and  sixth  interrogatories  supersede  the  ne* 
cessity  of  any  answer  to  this. 

Fifth.  To  the  fifth  cross-interrogatory  he  saith,  that  he  refers 
to  the  following  passage  of  Mr.  Erskine's  Institutes  of  the  Law 
of  Scotland,  Book  1,  Title  7th,  Section  13th,  page  171,  of  ed. 
of  1824  :  '<  Where  a  minor  is  either  pursuer  or  defender  in  any 
action,  he  must  have  a  curator  to  support  him  in  his  prosecution 
or  defence,  under  whose  authority  the  suit  may  be  managed,  on 
bis  part,  for  sententia  contra  minor&n  indefensum  Ictta  nulla 
est.  Whether,  therefore,  the  minor  be  engaged  in  a  law  suit, 
with  his  curators,  or  having  no  curators,  with  a  stranger,  a  cura- 
tor ad  liies  must  be  given  him  by  the  judge,  even  though  the 
nomination  should  be  demanded  from  him,  not  by  the  minor 
himself,  but  by  the  adverse  party,  for  every  litigant  has  an  inte- 
rest that  the  proceedings  in  any  cause  in  which  he  hath  a  con- 
cern, be  regular :  and  if  such  curator  be  not  demanded  by  either 
party,  the  judge  ought  to  appoint  one  ex  officio.^ 

John  Anderson,  the  brother  and  partner  of  the  preceding 
witness,  aged  45,  concurred,  in  all  respects,  in  his  testimony. 

The  fourth  paper  referred  to  in  Mr.  Anderson's  answer  to  the 
fifth  interrogatory,  was  a  copy  of  an  account,  in  these  words : 

"  James  Hannay,  Esquire,  for  the  younger  children  of  the  late 
George  Douglas,  Esquire, 

To  Alexander  Young,  W.  S.,    Dr. 

1813  &  3.  d. 

Nov- 16.  Paid  postage  from  you  with  extracts  of  the 
minutes  of  a  meeting  of  the  trustees  and  heirs  of  Sir 
William  Douglas,  relative  to  a  mnltiple-poinding, 
raised  at  their  instance,  9^ 
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£  s.  d. 
Dec.  1.  Paid  carriage  of  a  packet  from  you,  3 

.  <'   3.  Drawing  memorial,  respecting  legacies  left  by 
Sir  William  Douglas,  for  the  opinion  of  coun- 
sel ;  10  sheets,  2  2 
Dec.  6.  Making  clean  copy  thereof,  10  sheets,  10  . 
"      Paid  Mr.  George  Oranstoun  a  fee  at  consulting 

him  thereon,  3  3 

Dec.  6.  Paid  his  clerks  7  6 

"      Attendance  on  him, 
Dec.  21.  Paid  postage  from  you,  with  inquiries,  9^ 

^'   25.  Making  copy  of  Mr.  George  Cranstoun's  opin- 
ion sent  to  you,  6  pages. 
Writing  letter  on  that  business, 
1814 

Jan'y  19.  Attending  the  calling  of  multiple-poinding, 
at  the  instance  of  Sir  William  Douglas'  Trustees, 
when  the  raisers  were  found  liable  in  once  and  sim- 
ple payment, 
Jan'y  30.  Making  a  copy  of  Sir  William  Douglas' 

Trust-right,  14  pages, 
Feb.  2.  Drawing  claim  to  produce 'in  the  multipla- 
poinding,  at  the  instance  of  the  trustees,  4  sheets  and 
clean  copy, 
Feb.  11.  Drawing  memorial  for  debate,  11  sheets  and 

clean  copy, 
Feb.  12.  Making  two  clean  copies  of  the  claim  attend- 
ing the  calling,  when  the  claims  were  allowed  to  be 
seen,  and  parties  ordered  to  debate, 
Feb.  15.  Making  another  copy  of  the  memorial,  22 

pages, 
Feb.  22.  Paid  unrolling  the  process,  5 

<*    23.  Attending  consultation  of  your  counsel,  to  pre- 
pare to  debate  the  cause, 
"      Paid  fee  to  Mr.  John  Clerk,  3  3 

"      Paid  do.  to  Mr.  Alexander  Wood,  3  3 

"      Paid  their  clerks  7s.  6d.  per  16 
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Feb.  23.  Paid  fee  fund,  dues  of  claim  in  the  M.  poind-  £  s,  d. 
iDg,  10 

Feb.  23.  Paid  Clerk's  assistant  at  lodging,  do.,  2 

Feb.  24.  Attending  the  calling,  when  the  Lord  Ordi* 
nary  preferred  the  heir  to  the  heritage,  and  the 
younger  children  to  the  movables. 

Feb.  24.  Revising  and  altering  the  claim  according  to 
suggestions  of  Mr.  Clerk, 

Feb.  24.  Letter  to  you,  reporting  the  interlocutor  of  the 
Lord  Ordinary, 

Feb.  28.  Postage  from  you  about  furnishing  conde- 
scence,  &;c,  and  with  notice  of  Mr.  Samuel  Douglas' 
being  in  Edinburgh,  8^ 

Feb.  28.  Answer,  desiring  him  to  delay  until  Mr.  Doug- 
las' return, 

March  1.  Paid  for  copy  of  interlocutor, 
'^        Making  copy  thereof,  2  pages, 

March  22.  Engaged  for  a  whole  day  examining  the  se- 
derunt book  of  Sir  William  Douglas'  trustees 

March  22.  Drawing  memoir  on  that  subject  containing 
an  abstract  of  the  funds  sent  to  Mr.  Samuel  Doug- 
las, 4  sheets  and  copy, 

March  24.  Letter  to  Mr.  Samuel  Douglas,  enclosing  ab- 
stract of  Sir  William's  real  and  personal  estate,  &c.f 

March  24.  Attending  meetings  with  Mr.  Douglas,  peru- 
sing cases,  opinions  and  sederunt  book, 

March  24.  Writing  memoir  of  particulars  to  be  commu- 
nicated to  Mr.  Douglas,  regarding  the  late  decision, 
funds  of  division,  &c. 

March  25.  To  making  copy  of  the  inventory  of  the  es- 
tate of  Sir  William  Douglas,  taken  from  the  sede- 
runt book,  10  folio  pages,  figures, 

March  26.  Letter  to  Mr.  Samuel  Douglas,  returning  let- 
ter book  of  Sir  William  Douglas'  trustees, 

March  26.  Paid  carriage  thereof  to  his  hotel,  6 

March  28.  Making  a  copy  of  the  judgment  of  Lord  Gil- 
lies, in  the  question  with  the  trustees  and  represen- 
tatives of  Sir  William  Douglas, 
Vol.  IV.  21 


162  CASES  IN  CHANCERY. 

Monroe  ▼.  Doaglas. 

March  2S.  Letter  to  New  York  enclosing  the  same,  ^  s.  d. 
and  with  detail  of  proceedings  in  that  action,  14 
pages, 

March  28.  Letter  to  Mr.  Samuel  Douglas  including  the 
same,  to  be  forwarded  to  him, 

March  31.  Received  a  letter  from  Mr.  Samuel  Doug- 
las, acknowledging  receipt,  and  approving  of  the  let- 
ter, to  New  York, 

March  3L  To  allowance  for  the  blank  articles  in  this 
account,  agency  and  trouble,  15  4 


£29  11  3 
1815 
Sept.  27.  By  the  amount  by  James  Hannay,  Esq.,        29  11  3" 

The  complainants  read  in  evidence,  sundry  letters  from  Sam- 
uel Douglas  to  Mrs.  Margaret  Douglas,  and  from  the  latter  to  the 
former ;  and  others  were  produced  by  the  defendant.  A  few  ex- 
tracts are  given  from  these  letters. 

Exhibit  A. — Mr.  S.  D.  to  Mrs.  M.  D.,  dated  London,  Decem- 
ber 22d,  1810. 

First  referring  to  bis  letter  of  November  9, 1809,  with  general 
state  of  Sir  W.  D.'s  affairs,  and  extract  from  his  will,  &c.  "  For 
the  information  and  guidance  of  the  trustees,  we  had  a  memo- 
rial drawn  up,  stating  all  the  points  we  could  think  of,  relating 
to  the  will,  on  which  we  wished  to  take  the  opinion  of  counsel, 
which  memorial  we  took  with  us  to  Edinburgh,  where  it  was 
again  considered  and  revised  by  brother  James,  his  son  and  my- 
self, along  with  our  Galloway  and  Edinburgh  attorneys,  when 
the  same,  with  a  copy  of  the  will  to  each,  was  put  into  the 
hands  of  three  counsel  of  great  respectability,  whom  we  mutu- 
ally fixed  upon  for  that  purpose,  and  they,  after  considering  the 
same  separately,  had  a  meeting  and  gave  a  joint  answer.  A 
copy  of  the  memorial,  and  the  answer  of  counsel,  I  herewith  send 
you.  This  I  would  have  sent  you  long  ere  now,  but  I  was  in 
hopes,  from  time  to  time,  of  being  able  to  come  to  London,  where 
we  thought  it  would  likewise  be  proper  to  take  the  opinion  of 
English  counsel  on  the  whole  case,  and  I  thought  it  would  be 
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best  that  all  the  opinions  should  go  out  together  to  prevent  con- 
fusion and  perplexity,  as  most  likely  they  would  be  different  on 
some  points.  But  the  English  opinions  I  decline  taking  till  Mr. 
William  Douglas  comes  to  London  in  March  or  April  next,  be- 
cause they  will  have  more  weight,  and  be  every  way  more  satis- 
fiictory  when  taken  by  us  jointly,  than  if  either  of  us  were  to 
Cake  them  separately,  for  I  consider  Mr.  William  Douglas  as  act* 
ing  for  his  father,  when  he  authorizes  and  sanctions  it,  and  he  is 
the  only  other  trustee  besides  myself,  as  Sir  William  Shaw  de- 
clines acting  at  present  for  the  reasons  he  has  stated  in  his  letter 
to  you  by  the  December  packet,  but  we  will  at  all  times  have 
the  benefit  of  his  best  advice  and  assistance.  The  opinions  out 
of  doors  have  been  various  on  several  points  of  the  will,  espe- 
cially as  to  the  form  in  Wales,  and  the  two  farms  in  Scotland, 
all  three  purchased  since  the  date  of  Sir  William's  will,  and  not 
mentionei  in  it.  And  also,  whether  your  son  George  will  suc- 
ceed to  the  one-third  of  the  landed  estate  in  Scotland,  as  heir-at- 
law  of  his  father,  or  that  the  same  shall  go  equally  among  all 
your  children,  the  same  as  the  one-third  of  the  residue  of  the 
personal  effects.  Such  matters,  I  apprehend,  will  very  much 
turn  on  mere  points  of  law,  and  I  suppose  of  Scotch  law,  as  Sir 
William's  residence  and  property  were  principally  in  that  coun- 
try, and  his  settlement  was  made  and  executed  there." 

Further  on,  he  speaks  of  its  being  perhaps  necessary  to  have 
recourse  to  a  court  of  law,  to  obtain  a  decision  on  some  particu- 
lar points,  and  suggests,  if  so,  that  it  would  be  done  in  a  friendly 
manner,  without  interrupting  the  harmony  of  the  family.  He 
mentions  the  Irish  debt,  as  being  £IS3,169  Irish,  all  owing,  and 
the  last  not  due  till  1818. 

This  letter  is  indorsed  as  having  been  answered  April  29, 1811, 
by  Mr.  Halliday. 

Exhibit  B. — Mr.  S.  B.  to  Mrs.  M.  D.,  dated  London,  July  ISth, 
1811,  in  answer  to  the  preceding : 

"  Nor  did  we  think  it  would  be  either  useful  or  necessary  to 
take  any  more  law  opinions  at  presetit,  for  after  the  very  full 
and  deliberate  opinions  we  have  already  taken  at  Edinburgh  on 
almost  every  point,  more  opinions  would  only  tend  to  confuse 
and  perplex  us  all,  and  would  not,  most  likely,  be  decisive  as  to 
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all  the  parties,  for  I  apprehend  there  are  several  points  which  will 
require  the  legal  decision  of  a  court  of  law,  which  may  be  ob- 
tained in  a  friendly  way,  by  only  fetirly  stating  the  question,  and 
producing  the  original  settlement.    But  all  such  matters  will  be 
delayed  till  your  son  George  arrives  in  this  country." 
,   '<  As  to  George's  claim  to  his  father's  share  of  the  real  estate, 
that  is  a  matter  which  the  Scotch  law  must  decide,  for  whatever 
notions  of  equity  we  may  entertain  in  such  matters,  we  must  be 
aware  that  no  such  notions  will  influence  the  decisions  of  our 
courts  of  law,  when  they  have  a  regular  settlement  duly  execu- 
ted before  them.    It  is  only  desired  by  us  all,  and  indeed,  it  is 
indispensably  necessary  and  proper,  that  all  parties  should  know 
their  rights,  and  have  their  rights  agreeable  to  law,  so  that  all 
matters  may  be  set  at  rest,  and  to  prevent  all  future  difficulties, 
for  we  cannot  alter  settlements,  or  act  from  our  own  feelings  or 
various  notions  of  equity,  but  must  take  the  settlement  as  it  is, 
and  be  thankful  and  grateful  for  what  has  been  done  for  us  ge- 
nerally as  a  family.    By  the  English  law,  and  the  manner  of 
the  execution  of  the  settlement,  the  Welsh  estate  would  go  to 
the  heir  at  law,  my  brother  James,  and  the  same  by  the  Scotch 
opinions,  only  with  this  difference  by  the  latter,  that  he  must 
.bring  in  the  price  of  it  into  the  general  personal  estate.    1  can- 
not pretend  to  say  how  it  will  be,  and  I  merely  state  all  these 
matters  to  you  as  they  occur  to  my  own  mind,  and  from  what 
1  have  considered  and  what  I  have  heard  on  the  subject.    We 
have  our  man  of  business  at  Castle  Douglas,  also  at  Edinburgh 
and  London,  to  consult  with.    You  have  the  guardians,  your 
children,  and  perhaps  jsome  legal  or  other  friend  to  consult  with, 
and  perhaps  it  may  be  as  well  that  we  should  not  go  any  fur- 
ther for  a  while  in  exposing  our  papers  and  our  affairs  to  stran- 
gers, at  least  till  we  see  George,  and  that  you  hear  further  from 
him  and  us  on  the  subject.  I  have  nothing  to  require  from  your 
9  side,  or  to  recommend  in  the  present  situation  of  the  estate,  till 
George  arrives,  and  we  all  meet  in  the  country,  when  we  will 
consider  what  is  most  advisable  to  be  done  for  the  general  in- 
terest of  all  parties." 

He  speaks  of  the  bank  contract  as  binding  the  whole  of  the 
^estate  for  many  years  to  come. 
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'    Exhibit  C— Mr.  S.  D.  to  Mrs.  M.  D.,  dated  Edinburgh,  Feb. 
8th,  1816 : 

^'  I  congratulate  you  most  heartily  on  the  return  of  peace  be- 
tween Great  Britain  and  America,  and  though  we  do  not  know 
the  particulars,  till  we  have  it  from  your  side  after  ratification, 
yet  be  it  as  it  may,  I  sincerely  hope  it  may  long  continue,  for 
the  mutual  benefit  of  both  countries,  and  that  the  intercourse 
and  correspondence,between  relations  and  connections  will  thus 
be  restored  again,  without  these  interruptions,  which  have  impe- 
ded it  for  some  time  past.  I  am  sure  you  will  excuse  me  for 
not  writing  yon  so  frequently  as  I  used  to  do,  when  I  assure 
you  that  I  only  abstained  from  doing  it  during  the  time  of  hos- 
tilities, least  such  a  correspondence,  at  such  a  period,  might  oc- 
casion unnecessary  hazard  or  alarm  to  your  family  ]  besides,  I 
was  satisfied  that  George  would  embrace  every  suitable  oppor- 
tunity of  letting  you  hear  from  him  and  of  us,  and  through  the 
same  channel,  we  were  occasionally  hearing  from  you,  as  you 
and  be  were  more  in  the  way  of  knowing  such  opportunities 
when  they  occurred,  than  I  could  be  in  the  remote  quarter  where 
1  have  constantly  resided  for  the  last  twelve  months.  George  will 
have  informed  you  of  the  decision  of  the  court  of  session  in  his 
favor,  of  the  third  part  of  the  heritable  part  of  his  uncle's  estate 
in  Scotland,  and  the  personal  part  to  his  brother  and  sisters, 
and  also  of  an  ill-natured  process  that  has  lately  been  raised 
against  Mr.  Napier,  (and  the  company,)  the  sole  manager  of  the 
Galloway  Bank,  the  particulars  of  all  which  will  be  sent  to  you 
when  I  return  to  the  country,  and  get  some  person  to  copy 
writings  for  me." 

''  The  last  letter  I  have  from  you,  is  dated,  I  think,  January 
20, 1814." 

Subsequent  letters  speak  of  the  Galloway  Bank  as  having 
turned  out  disastrously,  and  the  Irish  debt  as  being  compromised. 

In  Exhibit  G,  Mrs.  M.  D.  to  Mr.  S.  D.,  dated  August  22, 1810, 
she  mentions  a  letter  just  received,  from  James  Douglas.  She 
ssLja  she  is  the  acting  guardian  of  her  children,  and  all  commu- 
nications are  addressed  to  her,  and  by  her  made  known  to  the 
other  guardians. 

Exhibit  H.— Mrs.  M.  D.  to  Mr.  S.  D.,  dated  April  27th,  1811. 
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She  speaks  of  the  letter  from  James  D.,  as  having  ioclosed  one 
from  James  Hannay ;  and  mentions  the  receipt  of  S.  D.'s  letter 
of  Nov.  7, 1810,  with  the  memorial  and  opinions  of  the  lawyers. 
She  says  Mr.  Halliday  goes  to  Europe,  to-morrow,  and  will  be 
her  temporary  representative  to  consult  with  and  be  consulted 
by  Mr.  D.,  on  the  law  points  and  other  matters. 
*^  I  feel  a  greater  anxiety  to  see  this  statement,''  (referring  to  her 

doubt  whether  S.  D.  intended  to  sell  to  W.  D.  the  whole  of  Sir 

■ 

W.  D.'s  lands,  or  only  the  castle  property ;)  '*  I  hope  the  subject 
will  be  placed  in  a  light  that  I  may  have  it  in  my  power  to  give 
a  satisfactory  answer.  Had  I  been  so  fortunate  as  to  receive  the 
statement  of  the  estate  you  promise,  previous  to  Mr.  Halliday's 
departure,  I  should  have  been  able  to  write  more  explicitly, 
however,  when  I  do  receive  it,  and  Mr.  Halliday's,  they  will,  I 
hope,  enable  me  to  conclude  this  business,  as  far  as  depends  oa 
me,  as  the  relief  no  doubt  will  be  great  to  you,  whenever  it  is 
satisfactorily  arranged.  There  is  a  point  that  seems  rather  am- 
biguous in  your  letter,  that  I  beg  you  will  elucidate  in  your 
next ;  whether  you  intended  the  whole  landed  estate  in  Scot- 
land, of  which  Sir  W.  D.  died  possessed,  and  which  are  enume- 
rated under  different  names  in  the  will,  to  be  estimated  and  of- 
fered to  Mr.Wm.  Douglas,  or  only  the  castle  and  lands  belonging 
to  it."  ^<  As  if  the  law  should  decide  that  George  is  to  succeed  to 
his  father's  third  of  the  heritable  property,  it  would  enable  me  to 
judge  what  comparison  his  share  would  bear  with  that  of  his 
brother  and  sisters.  It  is  an  important  question,  which  the  law 
must  decide.  Equality  in  this  case  appears  to  be  justice,  and  1 
believe  it  was  his  uncle's  intention,  or  he  would  have  expressed 
the  clause  more  clearly.  The  new  settlement  confirms  this  be^ 
lief,  as  in  that  he  makes  them  all  equal ;  this  is  also  the  opinion 
of  the  guardians,  therefore  I  am  anxious  to  know  if  we  can  in- 
fluence the  decision,  and  request  to  be  particularly  advised  on 
the  subject  by  you.  I  am  glad  to  hear  that  the  banking  concern 
is  likely  to  turn  out  very  advantageously.  I  am  very  grateful 
to  you  for  your  renewed  assurances  of  acting  in  every  respect  for 
my  family  as  you  would  for  your  own,  and  I  should  be  perfectly 
at  rest,  did  I  not  fear  to  trespass  too  much  on  your  goodness. 
.^  to  appointing  an  agent,  I  have  never  contemplated  it,  but  as 
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relief  to  you,  and  on  this  subject  Mr.  Halliday  will  converse 
with  you  and  inform  me^'' 
Exhibit  I.— Mrs.  M.  D.  to  Mr.  S.  D.,  dated  Noyember  4, 1811 : 
"I  have  already  intimated  in  my  letters,  that  I  would  send 
George  to  you  when  he  bad  gone  through  this  college,  therefore 
I  see  that  you  expect  him  this  fall.  He  graduated  in  August, 
and  was  much  applauded  for  the  oration  he  delivered  at  the 
commencement  His  diploma  was  accompanied  with  some 
commendation  from  the  Professors,  but  I  think  he  has  just  at- 
tained knowledge  sufficient  to  give  him  a  clear  view  of  what  he 
has  yet  to  acquire.  As  to  his  representing  our  interests  in  his 
uncle's  estate,  you  must  be  aware  from  your  own  experience, 
that  a  classical  education,  though  proper  for  a  boy  in  his  situa- 
tion, does  not  qualify  him  for  business  immediately  on  his 
leaving  college  ;  indeed,  if  they  attend  properly  to  their  duties, 
while  there,  it  leaves  no  time  nor  opportunity  for  acquiring  any 
kind  of  worldly  or  practical  knowledge ;  therefore,  had  I  sent 
him  this  fall,  it  would  have  been  of  no  relief  to  yon." 

Referring  to  the  memorial  and  opinions  forwarded  to  her, 
touching  Sir  W.  D.'s  will,  and  commenting  upon  them,  she 
says : — "  But  I  will  suspend  further  remarks  on  this  subject,  as 
it  is  one  of  the  points  that  must  be  decided  by  a  court  of  law, 
trusting  that  you  will  always  apprise  me,  previous  to  any  appli- 
cation for  such  decision." 
Exhibit  J.— Mrs.  M.  D.  to  Mr.  S.  D.,  dated  October  15, 1816: 
After  saying  she  had  replied  to  his  full  letters  every  little 
while  George  was  with  him,  always  relying  on  S.  D.'s  good 
management  for  the  interests  of  her  children,  she  says, — 
"  George  told  me  you  would  write  a  full  account  soon  after  he 
got  here,  and  always  referred  me  to  that  for  my  further  infor- 
mation about  it ;  he  merely  told  me  that  he  had  sold  his  share 
of  his  uncle's  estate  to  his  cousin  William,  and  had  never  men- 
tioned the  circumstance  before  in  any  of  his  letters.  I  could 
not  disapprove  of  the  sale,  as  it  was  by  your  advice ;  of  the 
terms,  whether  good  or  bad,  I  of  course  could  not  be  a  compe- 
tent judge  had  I  been  consulted,  but  am  happy  they  were  of  the 
purchaser's  proposing,  and  that  you  continued  satisfied  with 
them  when  he  left  you.    George  is  now  competent  to  manage 
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his  own  affairs.  With  respect  to  the  property  of  my  other  chil- 
dren in  your  hands,  we  still  depend  on  you,  for  all  our  informa- 
tion about  it,  as  George  has  not  possessed  himself  of  any.  I 
have  not,  however,  been  anxious,  but  was  satisfied  while  it  re- 
mained under  your  management,  the  duties  of  it  would.be 
faithfully  discharged.  The  perfect  confidence  I  feel,  and  have 
always  taught  my  children  to  place  in  you,  together  with  your 
implied  dislike  to  the  interference  of  an  agent,  have  hitherto 
confined  our  attention  to  the  business,  to  grateful  acknowledg- 
ments, and  formsake  notice  of  your  full  and  patient  details  of 
the  concern.  Your  letters  and  papers  we  read  attentively  when 
they  arrived,  and  occasionally  afterwards,  but  no  lawyer  or  man 
of  business  has  ever  seen  them,  who  alone  would  give  efficient 
answers  to  many  points  they  contain,  should  it  now  be  time  to 
take  up  the  affair  in  a  more  business  like  manner." 

"  George  has  never  given  me  any  reason  why  he  abandoned 
his  determination  to  study  a  profession.  It  was  my  anxious 
wish  and  particular  direction  to  him  to  do  so,  and  my  sole  mo* 
tive  in  sending  him  to  Europe ;  in  place  of  that,  he  has  spent  a 
large  sum  of  money,  and  is  as  much  incapacitated  as  ever  to 
assist  me  in  the  business." 

The  defendant  put  in  evidence  the  memorial  and  queries  sub* 
mitted  by  Sir  William  Douglas's  trustees  to  counsel,  referred  to 
in  his  answer  ;  and  the  answers  thereto,  of  Messrs.  David 
Hume,  John  Clerk,  and  George  Cranstoun,  dated  February  6th, 
1810.  These  were  marked  Exhibit  16. 
The  twelfth  clause  ef  their  opinion  is  as  follows : 
"  12th.  We  are  inclined  to  think,  from  a  perusal  of  the  clause 
referred  to,  that  Sir  William  Douglas  intended  that  the  share  of 
any  of  his  brothers  pre-deceasing  him,  should  descend  to  the 
issue  of  that  brother,  according  to  the  rules  of  legal  succession, 
that  is  to  say,  the  heritage  to  the  heir,  and  the  movables  to  the 
executors,  and  we  are  confirmed  in  this  opinion  by  attending  to 
a  subsequent  clause,  in  which  Sir  William  recommends  to  his 
brothers,  ^  to  settle  their  own  estates,  with  what  they  may  suc- 
ceed to  in  virtue  of  this  present  settlement,  in  such  manner  as 
that  the  same  may  continue  as  long  as  possiblCi  in  the  male 
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line.'  Hence  it  appears,  he  was  desiroas  to  aggrandize  and 
perpetuate  the  families  of  his  brothers,  in  the  persons  of  their 
male  representatives,  an  object  which,  in  a  great  measure,  would 
be  defeated  by  a  distribution  of  the  property  in  equal  shares 
among  their  issue.  At  the  same  time,  for  the  security  of  the 
memorialists,  it  may  be  advisable  for,  them  to  have  it  tried  in 
the  court  of  session,  by  calling  the  children  of  Mr.  George 
Douglas  in  an  action  of  multiple-poinding,  having  previously 
given  them  notice  that  they,  and  the  guardians  of  such  of  them 
as  are  minors,  may  authorize  appearance  to  be  entered  for  them 
in  that  action.'' 

''  14th.  If  the  eldest  son  of  Mr.  George  Douglas  succeed  to 
bis  father's  third  of  the  heritable  property,  we  conceive  that  he 
will  not  be  entitled  to  claim  from  his  brother  and  sisters  any 
share  of  the  movables,  unless  he  shall  offer  to  collate  the  heri- 
tage with  th^n,  but  that  he  will  be  entitled  to  collate  if  he 
chooses." 

Exhibit  39.— Mrs.  M.  D.  to  S.  D.,  dated  December  29th,  1812 ; 
the  postscript  is  as  follows : 

<'  P.  S.  Since  writing  the  above  letter,  Mr.  H.  has  returned ; 
he  says,  you  seemed  desirous  we  should  appoint  an  agent,  if  an 
eligible  man  could  be  found.  I  am  willing  to  adopt  any  such 
measure,  and  as  I  wish  you  by  no  means  to  depend  on  or  con- 
sult George  with  respect  to  the  management  of  his  own  interest 
in  the  estate,  or  that  of  his  family,  being  too  young  and  inexpe- 
rienced to  be  any  judge  in  matters  of  this  kind,  even  if  he  were 
old  enough  to  ratify.  This  is  also  Mr.  H.'s  opinion.  If  you 
continue  to  desire  an  agent,  please  name  one  there  is  some  proba* 
bility  Mr.  H.  or  myself  may  be  acquainted  with." 

Wm.  Betts  and  G.  Griffin,  for  the  complainants  argued  the 
following  points. 

1.  This  court  has  full  jurisdiction  to  decide  in  relation  to  the 
construction  and  intent  of  Sir  William  Douglas's  settlement  or 
will;  and  is  not  precluded  by  the  ex  parte  proceedings  of  the 
Court  of  Session  in  Edinburgh. 

2.  The  proceedings  under  the  arbitration  and  submission  to 
Vol.  IV.  22 
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Mr.  Granstoun,  are  perfectly  consistent  with  the  idea  of  the  de« 
fendant  being  a  trustee  as  to  the  complainants  portion  of  the 
purchase  money  of  Castle  Douglas ;  and  were  not  intended  as, 
nor  do  they  approach,  a  ratification  of  the  construction  given 
to  the  will  in  the  above  mentioned  ex  parte  proceedings. 

3.  Lapse  of  time  is  not  applicable  to  this  case. 

4.  The  Will  or  Settlement  of  Sir  William  Douglas,  intended 
to  place  the  three  families  of  James,  Samuel  and  George  Doug- 
las, in  precisely  the  same  situation,  and  in  case  of  the  death  of 
either  of  his  three  brothers  before  the  testator,  the  children  of 
such  person  were  to  succeed  to  the  part  designed  for  their  father. 
(6  Tes.  99 ;  4  Mass.  208 ;  1  Ball  &  B.  460 ;  4  Hill,  492 ;  Ambler, 
273 ;  2  Burr.  1100 ;  6  Taunt.  94.) 

Mr.  Betts^  in  support  of  the  point  that  the  proceedings  in  the 
Court  of  Session  were  not  a  bar  to  the  complainants.  (The  re- 
port of  the  arguments  of  the  respective  counsel,  is  confined  to 
this  point.) 

The  younger  children  of  G.  D.  were  not  represented,  and  had 
DO  opportunity  to  be  heard,  in  the  suit  in  Scotland.  The  proofs 
are  conclusive  to  show  that  they  did  not  have  notice,  and  that 
neither  they  or  their  guardians  knew  nothing  of  those  proceed- 
ings. The  appearance  of  Mr.  Young  in  their  behalf,  was  wholly 
gratuitous  and  unauthorized  by  them.  He  was  employed  by  Mr. 
Hannay,  the  agent  of  Samuel  Douglas. 

The  law  of  Scotland,  as  proved,  requires  that  minors  shall 
appear  by  a  curator ;  and  if  they  have  none,  the  court  appoints 
one.  In  the  multiple-poinding,  they  did  not  appear  as  infants 
at  all,  but  as  persons  of  full  age ;  and  probably  Mr.  Young  did 
not  know  they  were  infants. 

The  record  shows  that  the  proceedings  were  all  conducted 
by  consent.  The  younger  children  were  made  to  claim  the 
movables  only,  abandoning  the  inheritance  without  even  asking 
the  judgment  of  the  court. 

The  dates  show  beyond  the  possibility  of  a  doubt,  that  the 
infants  could  not  have  been  represented,  directly  or  indirectly. 
The  suit  was  commenced  October  7th,  1813,  and  the  decree 
made  February  24th,  1815.    At  that  period,  vessels  were  from 
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forty  to  fifty  days  in  passing  between  Great  Britain  and  the 
United  States.  It  was  during  the  war,  flagrante  beHo,  and  the 
communication  between  the  two  countries,  was  not  only  indi- 
rect, but  casual. 

Tiie  judgment  was  therefore  utterly  invalid ;  in  the  language 
of  Erskine,  ^^  nulla  est.^^  An  unrepresented  person  is  never 
bound  by  a  judgment  or  decree.  It  is  true,  where  an  infant 
appears  by  attorney,  after  being  served  with  process,  the  judg- 
ment is  not  void  ;  it  is  erroneous  merely ;  but  this  does  not  ap- 
ply when  he  is  not  served  at  all,  and  employs  no  one  to  appear 
for  him. 

On  the  practice  in  Scotland,  the  counsel  cited  Ersk.  Instit  B. 
1,  Tit.  7,  §  14;  Macallan's  Pract.  Dig.  268.  As  to  the  invalidity 
of  the. decree  of  the  court  of  session,  he  cited  and  commented 
on  2  Kent's  Ck)mm.  102 ;  Cowen  &  Hill's  Notes  to  Phill.  Ev. 
894;  Fisher  v.  Lane^  3  Wils.  297;  Hitchcock  v.  Aickin^  1 
Caines,  460;  Borden  v.  Fitch,  15  Johns.  140;  Starbuck  v. 
Murray,  5  Wend.  148;  Shumway  v.  Stillman,  6  ibid.  453; 
Bradshaw  v.  Heath,  13  ibid.  407 ;  Barr  v.  Gratz,  4  Wheat. 
213;  Hollingsworth  v.  Barber,  4  Peters  R.  466;  Psyche  v. 
Paradol,  6  Louis.  R.  (Curry's,)  376. 

J,  N.  Piatt  and  /  W.  Gerard,  for  the  defendant,  made  the 
following  points : 

L  The  allegation  in  the  bill,  "  that  the  appearance  of  Mr. 
Young  as  mandatory  for  Mrs.  Monroe  was  unauthorized  by  her 
or  her  guardians,"  is  unsustained  by  proof  sufficient  to  call  upon 
the  defendant  to  show,  the  authority,  after  the  lapse  of  more  than 
a  quarter  of  a  century,  and  the  mandatory,  the  trustees  in  Scot- 
land, all  the  guardians  here  but  one,  and  all  the  actors  being 
dead.  (2  Campb.  502  ;  Tifton  v.  MayfieWs  Curators,  10  Louis, 
R.  189;  2  R.S.  282,  §2,  493,  §  21,  24,  2d  Ed.;  lO.Peters, 
449.) 

11.  But  if  the  negative  evidence  of  Mr.  Wilson,  after  the  lapse 
of  27  years,  can  call  upon  the  defendant  to  show  authority  for 
the  appearance  of  the  mandatory,  and  if  no  special  mandate 
is  to  be  presumed,  such  authority  is  clearly  proved  by  the  cor- 
respondence between  Mrs.  Douglas  the  acting  guardian,  and  Mr. 
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Samuel  Douglas  the  acting  trustee,  constituting  him  the  general 
agent  of  the  children  to  attend  to  their  interests  in  the  estate 
generally,  including  the  settling  of  their  rights  under  the  will  by 
an  amicable  suit  in  a  Scotch  court.    (7  M.  &  W.  400 ;  1  Hill,  143.) 

III.  But  if  the  complainants  brush  away  the  Scotch  decree, 
and  this  is  now  a  res  Integra^  and  not  a  res  cLdjudicata^  there 
are  no  proper  averments  in  the  bill,  nor  is  there  any  proof,  that 
by  the  Scotch  law,  (by  which  the  rights  of  the  parties  must  be 
decided,)  all  of  the  children  of  George  Douglas  deceased  take 
equally  a  share  of  th^real  and  personal  estate  under  the  legal 
construction  of  the  will.  The  bill  is  not  so  framed  as  to  put  in 
issue,  take  proofs,  and  call  for  adjudication  on  the  rights  of 
the  parties  under  the  Scotch  law^  independent  of  the  Scotch  de- 
cree. But  if  it  were,  by  the  Scotch  law  the  defendant  took  the 
heritables  under  the  will,  if  not  also  the  movables.  (3  Wheat. 
212 ;  9  ibid.  665 ;  10  ibid.  192,  465 ;  Macallan  61,  53 ;  1  Bell's 
Corom.  Laws  of  S.  100.) 

lY.  The  Scotch  decree,  with  full  knowledge,  by  the  family 
in  America,  was  never  questioned  on  the  ground  of  want  of 
authority  in  the  mandatory  to  appear  for  Mrs.  Monroe,  and  the 
other  children,  until  this  bill  was  filed ;  but  was  acquiesced  in, 
and  expressly  acted  upon  and  ratified  by  numerous  solemn  acts, 
running  through  a  long  series  of  years,  up  to  1839. 

1st.  By  the  guardians  of  Mrs.  Monroe  during  her  minority. 

2nd.  By  Mrs.  Monroe  herself,  after  arriving  at  age  and  before 
marriage,  and 

3rd.  By  herself  and  husband  since  marriage,  and  also  by  her 
trustees.  These  acts,  and  the  decisions  of  Mr.  Cranstoun, 
amounting  not  merely  to  a  homologation  of  the  decree  of  the 
court  of  sessions,  but  in  fact  to  a  new  adjudication  of  the  title 
of  the  defendant.     (11  Wend.  85 ;  10  Peters,  449.) 

y.  A  court  of  the  United  States,  cannot  settle  and  adjudicate 
upon  the  title  to  lands,  lying  in  Scotland  ;  although  the  claim 
may  not  be  to  recover  the  land  in  specie,  but  the  proceeds  of  the 
sales  of  the  land.  (  Watts  v.  Kinney,  6  Hill,  86 ;  Ersk.  Inst. 
B.  1,  Tit.  1,  §  10 ;  Story  Confl.  of  Laws,  i  551  to  555  ;  Living- 
ston V.  Jefferson,  1  Brockenbr.  203.) 

VI.  The  decree  of  the  Scotch  Court,  being  founded  on  the 
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construction  by  the  Scotch  law  of  a  wiU  made  in  Scotland,  by  a 
person  domiciled  there,  disposing  of  lands  situated  there,  the 
decree  regular  on  its  face,  and  the  parties  appearing  and  litiga- 
ting; is  binding  and  conclusive,  as  a  decree  in  rem,  in  all 
courts  and  in  all  countries ;  binding  upon  and  disposing  of  the 
title  to  the  property.  If  the  parties  are  bound  in  rem,  in  Scot^ 
land ;  they  are  bound  for  the  proceeds,  the  world  over.  (Story's 
Confl.  of  Laws,  }  648.  648  a,  666  to  658,  691,  692  a,  698,  699, 
604 ;  1  Phill.  E  v.  349, 362,  and  Co  wen  &  Hill's  Notes,  891  to  895 ; 
3  John.  168 ;  6  Paige,  304 ;  4  Cowen,  294 ;  8  ibid.  311 ;  4  Bin- 
ney,  371 ;  3  Wheat.  246 ;  6  ibid.  109.) 

YII.  An  original  bill  cannot  be  filed  in  the  court  of  chanceryi 
to  set  aside  a  decree  obtained  in  another  court  even  in  personam^ 
for  irregularity,  but  only  for  fraud,  which  is  not  put  in  issue 
by  the  bill.  ( Wright  v.  Miller,  1  Sand.  Ch.  R.  103,  and  the 
cases  there  cited.) 

Yin.  A  decree  of  the  court  of  session,  regular  on  its  face,  as 
this  is,  can  never  be  collaterally  questioned  in  a  bill  to  set  it 
aside.  If  irregular,  the  court  in  which  it  is  obtained,  is  the  only 
tribunal  that  can  revise  it.  It  is  binding  in  rem,  and  the  parties 
are  estopped  from  contesting  it  here.  That  court  can  alone  sit 
in  judgment  upon  it;  even  although  infants  are  concerned  who 
erroneously  appear  by  mandatory  or  attorney,  (6  Cowen,  456 
2  Edw.  Ch.  R.  289 ;  4M.  <fcS.  20;  2  Hill,  64;  2  Peters,  162 
2  Howard's  U.  S.  Rep.  319, 338 ;  Mclntyr^s  Trustee  v.  Collins, 
13  Shaw's  Rep.,  Scotland,  Nov.  28, 1834.) 

IX.  The  claim  made  by  the  complainants  in  their  bill,  is  in- 
consistent. They  say  the  decree  is  void,  and  of  no  binding 
force  on  them  ;  yet  they  afSirm  the  defendant's  title  and  the  sale 
made  by  him,  and  claim  a  share  of  the  proceeds.  If  the  decree 
is  of  no  avail  against  them,  they  have  their  remedy  in  Scotland, 
against  the  land  itself ;  and  if  the  decree  does  bind  them,  there 
is  an  end  of  the  case. 

X.  The  lapse  of  time  since  the  decree  was  obtained,  {more 
than  a  quarter  of  a  century,  before  this  suit  was  brought, 
ahhough  the  parties  had  full  notice  of  their  claims,  if  any  they 
had,)  during  which  time  all  the  parties  who  could  show  the 
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authoril7  to  appear,  have  died ;   is  a  sufficient  answer  to  the 
bill. 

Mr,  Gerard^  in  support  of  the  validity  of  the  decree. 

^rhe  effort  is  to  reverse  the  decree  of  a  court  of  competent  ju^ 
risdiction,  made,  at  the  locum  rei  sitae,  upon  a  question  depend- 
ing upon  the  law  of  that  place,  after  an  acquiescence  of  twenty- 
seven  years.  And  the  complainants  whole  case  turns  on  the 
pivot  that  Mr.  Young  had  no  power  to  appear  as  mandatory  in 
suit.  They  concede  the  proceedings  to  have  been  regular  and 
fair,  wiih  that  single  exception.  The  bill  does  not  allege  that 
a  tutor  or  curator  should  have  appeared,  instead  of  a  mandatory  ; 
nor  that  a  mandatory  could  not  appear  for  an  infant.  And  there 
is  no  allegation  of  fraud  or  collusion  on  the  part  of  the  defend^ 
ant,  from  the  beginning  of  the  bill  to  the  end. 

As  to  Young's  authority.  Every  presumption  should  now  be 
made  in  its  favor,  from  the  lapse  of  time.  Mrs.  Douglas,  the 
mother,  was  a  lady  of  unequalled  ability  and  perseverance,  care 
and  judgment,  Samuel  D.  was  a  man  of  great  caution  and  pru- 
dence. Mr.  Young  is  admitted  to  have  sustained  the  highest 
character.  Mrs.  D,  was  apprised  years  before,  of  the  necessity 
of  the  proceeding,  and  that  she  must  provide  for  her  children's 
being  represented.  The  circumstances  suffice  to  prove  authority ; 
instead  of  disproving  it,  which  it  is  incumbent  on  the  complain- 
ants to  do.  The  search  for  the  power,  by  Mr.  Cruger,  was  in 
the  wrong  place. 

The  bill  does  not  allege,  nor  is  it  proved,  that  any  written  au- 
thority was  necessary.  Mrs.  Douglas's  letters  furnished  abun- 
dant authority  to  Samuel  D.,  anxl  he  employed  Mr.  Hannay,  Sir 
William  D.'s  former  agent.  He  was  expected  to  act  for  the  New 
York  family.  Some  letters  referred  to  in  the  correspondence  are 
not  produced,  although  all  these  papers  have  been  kept  in  vol- 
umes, with  extraordinary  care.  The  acquiescence,  and  acts  in 
accordance  with  the  decree,  are  sufficient  evidence  of  an  origi- 
nal authority  in  Mr.  Young  to  appear. 

Assuming  there  was  no  authority,  and  that  a  guardian  or  cu- 
rator ought  to  have  appeared,  and  not  a  mandatory,  and  that  the 
decree  was  made  without  argument,  it  is  merely  erroneous.    It 


NEW  YORK— SEPTEMBER,  1846.  175 

Monroe  ▼.  Douglas. 

is  Toidable,  not  void ;  and  is  binding  until  reversed  or  set  aside, 
by  the  same  or  an  appellate  court.  There  is  no  evidence  that 
such  id  not  the  doctrine  of  the  civil  law  and  of  the  law  of  Scot- 
land. The  Messrs.  Anderson  do  not  tell  us  what  is  the  conse- 
quence of  such  an  irregular  appearance  by  an  infant,  or  even 
what  a  mandatory  is.  As  to  there  being  no  argument  or  ad- 
verse claims  made,  Mr.  Young's  account,  proved  by  the  com- 
plainants, shows  that  claims  were  first  drawn  out  and  submitted 
to  the  court,  and  after  the  judge  intromitted  his  opinion,  the 
claims  were  revised  and  altered  to  conform  to  his  decision.  See 
Mr.  Y.'s  entries  and  charges,  under  date  of  Feb.  2,  Feb.  13,  and 
Feb.  24th ;  and  the  decree  itself  shows  this  was  the  course  pu^ 
sued. 

This  decree,  is  regular  on  its  face,  and  binding  in  Scotland. 
The  effect  of  such  a  decree  here,  is  very  different,  when  brought 
forward  as  a  defence,  and  when  made  the  ground  of  an  action. 
And  the  effect  of  a  decree  or  judgment,  as  to  personal  property, 
is  often  widely  different  from  that  of  one  respecting  real  estate. 
The  cases  cited  on  the  other  side,  are  all  those  in  which  a  party 
baa  prosecuted  the  foreign  judgment,  recovered  originally  in 
personanu  Where  the  foreign  judgment  is  in  rem,  and  the  de- 
fendant has  been  notified  according  to  the  lexfori,  the  judgment 
is  conclusive  every  where.  The  presumption  is  in  favor  of  its 
regularity,  and  it  must  be  proved  affirmatively  to  have  been  irreg- 
ular according  to  the  foreign  law. 

The  civil  law  courts  differ  from  those  of  the  common  law,  as 
to  the  notice  to  defendants.  The  former  frequently  act  upon 
constructive  notice,  as  is  done  in  our  court  of  chancery.  (Mr. 
Gerard  commented  at  large,  upon  the  authorities  cited  under  his 
sixth  point.) 

Again,  a  decree  regular  on  its  face,  cannot  be  questioned  col* 
laterally.  The  case  of  Orignenfs  Heirs  v.  Astor,  2  Howard, 
319,  338,  is  perfectly  decisive. 

O.  Griffin,  in  reply. 

A  preliminary  objection  to  the  jurisdiction  of  this  court,  is 
miide,  because  the  land  was  in  Scotland.  The  case  cited  from 
6th  Hill,  was  one  of  venue,  in  a  court  of  law.    By  our  decisions^ 
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chancery  has  jurisdiction  against  the  person  here,  for  property 
situated  abroad.  It  is  not  confined  to  venue,  or  to  geographical 
limits.  It  is  sufficient  that  the  person  is  within  its  jurisdiction, 
or  the  subject  matter,  or  its  representative,  no  matter  where  it 
arose ;  and  the  court,  to  deal  with  it  according  to  equity,  will 
master  all  the  dialects  of  which  Babel  was  the  mother.  If  the 
party  be  within  its  jurisdiction,  it  will  foreclose  a  mortgage,  or 
decree  specific  performance,  of  lands  in  Europe.  It  will  put  its 
strong  hand  on  a  debtor,  and  compel  him  to  appropriate  his 
lands  in  the  four  quarters  of  the  globe.  Whenever  a  defendant 
is  liable  on  a  contract,  or  as  a  trustee,  or  as  the  holder  of  a  legal 
title  acquired  mala  fide,  our  court  of  chancery  will  proceed, 
though  the  suit  may  require  the  investigation  of  a  foreign  title, 
in  a  foreign  land.  (1  Yez.  Sen.  444 ;  2  Paige,  402,  614 ;  9  ibid. 
280 ;  3  Yes.  Jr.  170 ;  2  Kent's  Comm.  463,  note  a ;  2  Story's 
Eq.  Jur.  5  743  ;  Story's  Confl.  of  Laws,  ^  544 ;  Hopk.  R.  213  ; 
6  Cranch,  168 ;  1  Sumner,  504.) 

Next  as  to  the  force  and  effect  of  the  Scotch  decree.  It  is  a 
fundamental  principle  in  all  civilized  countries,  that  a  judgment 
recovered  against  a  defendant,  in  a  foreign  country,  without  ser- 
vice of  process  on  him,  or  without  his  appearing  in  the  suit,  is  a 
mere  nullity.  And  where  there  is  a  recorded  appearance,  he 
may  prove  it  was  not  by  his  authority.  A  domestic  judgment 
cannot  be  collaterally  impeached  ;  and  it  has  been  thought  the 
same  credit  is  due  in  one  of  our  states,  to  the  judgment  of  a  sis- 
ter state.  Hence  some  of  the  dicta  cited  on  the  other  side. 
(Story's  Confl.  of  Laws,  §  546.) 

Here  there  was  no  service  of  process  on  the  younger  children. 
But  appearance  may  obviate  that.  Was  there  any  authority  for 
the  appearance  in  this  case  ?  None  emanated  from  the  children 
or  their  guardians. 

If  there  were  authority,  the  decree  is  a  nullity,  because  the 
infants  appeared  by  a  mandatory,  instead  of  the  proper  guar- 
dian. This  is  proved  to  be  the  law  in  Scotland,  and  there  is  no 
contradictory  evidence.  No  matter  what  the  law  is  in  New 
York  or  the  United  States,  the  Scotch  law  declares  it  nuUim^ 
void.  This  is  a  vital  defect.  The  court  of  session  was  doubt- 
less deceived  as  to  this  all  important  fact,  that  these  childrea 
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were  minors.    But  all  the  other  parties  knew  it,  and  this  defend- 
ant,  who  was  there,  knew  it. 

But  there  was  no  authority.  Mr.  Young  supposed  the  chil- 
dren were  adults,  for  he  asked  for  a  power  of  attorney.  He  was 
employed  by  the  lawyer  of  the  trustees,  and  neither  of  them 
were  authorized.  Mrs.  Douglas  gave  no  authority ;  nor  could 
she,  as  one  of  four  guardians.  Indeed,  all  the  guardians  here, 
could  not  have  granted  a  sufficient  authority  to  enable  an  ap- 
pearance to  be  made  in  Scotland ;  and  if  it  had  been  attempted, 
the  court  there  would  have  appointed  their  own  tutor. 

This  omission  was  not  a  sin  of  ignorance.  The  opinion  of 
the  counsel  in  1810  apprised  them  of  its  necessity,  and  Mrs.  D. 
desired  Samuel  D.  to  advise  her  beforehand  of  any  suit  affecting 
this  question.  Yet  her  first  knowledge  of  this  suit,  was  a  year 
after  it  terminated.  Instead  of  Samuel  D.  being  the  agent  for 
Mrs.  D.  or  her  children,  or  having  any  authority,  he  kept  urging 
her  from  1810  down  to  1820,  to  appoiqt  an  agent  in  England  or 
Scotland. 

The  simple  truth  is,  there  was  no  power.  Those  gentlemen, 
the  trustees,  with  a  morbid  desire  to  have  Castle  Douglas  vested 
in  James's  son  William,  and  thus  keep  up  the  family  state,  pro- 
ceeded without  any  authority.  The  decree  was,  therefore,  with- 
out jurisdiction,  and  void.  The  court  could  not  acquire  it 
a^nst  foreigners,  without  the  service  of  process,  or  an  opportu- 
nity for  them  to  appear.  There  was  neither  in  this  case,  and  it 
lays  the  axe  to  the  root  of  the  tree. 

Nor  is  this  all.  The  claim  put  in  for  these  infant  children, 
renounced  the  realty  by  claiming  the  movables  exclusively.  It 
cannot  be  pretended  that  such  a  claim  was  ever  authorized.  The 
attempted  explanation  is  not  proved,  nor  is  it  probable.  Such  a 
submission  to  the  judgment  of  the  court,  and  revising  the  claim, 
was  never  heard  of.  It  could  be  of  no  use,  and  would  cut  off 
the  right  of  appeal.  The  proceeding  was  one  of  esoneraiion, 
emphatically — to  save  the  executors  harmless.  It  was  a  sham 
proceeding  as  to  any  purpose  of  trying  titles  to  the  Scotch  real 
estate,  as  between  the  children  of  G.  Douglas.  The  amount  of 
fees  paid  to  the  counsel  shows  this  ;  and  that  they  were  three 
mutes,  employ^  to  give  dignity  to  the  proceedings.  It  was  not 
YoL.  IV.  23 
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a  judgment  upon  argument.  It  has  not  even  the  dignity  of  a 
judgment  by  default.  It  was  an  amicable  suit,  of  which  we 
were  wholly  ignorant. 

Now  as  to  the  alleged  sanctity  of  foreign  judgments.  We  do 
not  attack  this  decree  as  exonerating  the  trustees ;  nor  do  we 
impeach  the  title  to  the  land  held  under  it,  as  was  done  in  2  Pe- 
ters and  2  Howard,  cited  by  the  defendant.  A  foreign  judg^ 
ment  is  impeachable,  whetlier  produced  for  attack  or  defence,  if 
it  appear  to  have  been  obtained  without  appearance  or  service  of 
process ;  and  that  suflSces  here  as  between  those  who  were  de- 
fendants in  the  Scotch  suit.  It  is  an  everlasting  principle  of  jus- 
tice, that  no  man  shall  be  condemned  unheard.  Such  a  judg- 
ment as  this,  is  a  private  hosiis  humani  generis.  The  eases  in 
15  Johns.  121,  and  6  Wend.  447,  are  fatal  to  the  distinction 
maintained  on  the  other  side.  The  whole  thing  was  a  matter 
of  arrangement,  or  it  was  a  fraud  upon  the  court  and  the  younger 
children. 

The  Assistant  Yice*Chancellor. — ^The  decree  of  the 
eotirt  of  session  in  Scotland,  entered  in  1814,  has  a  very  impor* 
tant,  and  in  one  aspect,  a  controlling  influence  in  this  cause  ; 
and  before  observing  upon  either  of  the  other  questions,  which, 
very  interesting  as  they  were  in  themselves,  were  rendered  pe- 
culiarly so  by  the  ability  of  the  argument  on  both  sides ;  I  will 
examine  the  effect  of  that  decree  upon  the  rights  of  the  children 
of  George  Douglas,  Junior,  in  the  heritable  estate  of  Sir  William 
Douglas. 

The  bill  sets  forth  the  process  of  muUiple-poinding  and  exon- 
erationj  the  proceedings  thereon,  and  the  decree.  It  alleges 
that  Mrs.  Monroe  was  then  an  infant  of  tender  years,  residing 
in  the  city  of  New  York,  where  her  guardians  also  resided ; 
that  no  process  was  served,  and  no  notice  given,  either  to  her  of 
her  guardians  ;  that  the  proceedings  in  Scotland  were  hurried 
through,  between  the  7th  of  October,  1U13,  when  they  were 
commenced,  and  the  24th  of  February,  1814,  during  a  period 
of  active  war  between  Great  Britain  and  the  United  States,  and 
while  no  intercourse  was  kept  up,  and  no  communication  had, 
between  Scotland  and  the  United  States ;  that  Mrs.  Monroe  as  an 
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iufant,  was  incapable  of  employing,  and  neither  she  nor  her 
guardians  did  employ,  Mr.  Young,  who,  by  the  record  of  the 
process,  is  represented  as  having  appeared  for  her  ;  nor  did  she 
nor  they,  employ  any  other  person.  The  bill  also  states  her  ig- 
norance of  the  proceedings  till  long  afterwards ;  and  avers  that 
the  decree  reserved  the  rights  of  the  children  of  George  Doug- 
las, Jr.,  as  between  themselves. 

The  answer  insists  that  the  proceedings  in  the  multiple-poind^ 
ing,  were  regular  according  to  the  Scottish  law,  and  decided  the 
rights  of  these  parties  as  between  themselves ;  that  the  decree 
is  still  in  full  force,  valid  and  binding  on  the  parties  thereto  ; 
and  the  subject  matter  thereof  having  been  adjudicated  upon 
by  the  courts  of  Scotland,  such  adjudication  cannot  be  inquired 
into  in  this  court,  or  elsewhere,  except  in  the  court  where  it  was 
rendered,  and  in  the  manner  provided  by  the  laws  of  Scotland ; 
and  the  defendant  sets  up  the  decree,  as  a  complete  bar  to  this 
suit. 

At  the  hearing,  the  complainants  counsel  contended  that  the 
decree  of  the  court  of  session  was  null  and  void,  having  no  force 
whatever,  because  Mrs.  Monroe  was  never  domiciled  in  Scot- 
land, she  was  not  served  with  any  process  in  the  suit  in  which 
the  decree  was  made,  and  the  appearance  that  was  entered  in 
her  behalf,  was  wholly  without  authority ;  and  because  no  de- 
cree could  be  made  against  her,  an  infant,  until  a  tutor  or  cura- 
tor ad  litem  had  been  appointed  to  represent  her  in  the  suit. 

The  general  principles  applicable  to  this  subject,  are  well  set- 
tled and  established  in  countries  where  the  common  law  pre- 
vails. Where  the  matter  in  controversy  is  land,  or  other  immo- 
vable praperip^s,  judgment  pronounced  in  the  forum  rei  sitae,  is 
held  to  be  of  universal  obligation,  as  to  all  the  matters  of  right 
and  title,  which  it  professes  to  decide  in  relation  thereto,  and 
absolutely  conclusive.  And  in  whatever  place  the  proceeds  of  the 
same  property  may  afterwards  be  found,  such  judgment  acting 
in  rem,  will  be  held  equally  conclusive,  by  whomsoever  the  ti- 
tle may  be  questioned,  and  whether  it  be  directly  or  incidentally 
brought  in  controversy.  (Story's  Conflict  of  Laws,  §  691  to 
693,  and  549  note ;  3  Surge's  Commentaries  on  Colonial  and 
Foreign  Law,  1015, 1062,  3, 1066.) 
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This  is  founded  on  the  principle,  applicable  to  judgments  m 
remj  against  every  species  of  property,  as  well  as  to  many  of 
those  in  personam,  that  it  is  the  province  of  every  sovereignty 
to  administer  justice  in  all  places  within  its  own  territoryi  and 
under  its  own  jurisdiction  ;  to  take  cognisance  of  crimes  com«- 
mitted  there,  and  of  the  controversies  that  arise  within  it.  Other 
nations  ought  to  respect  this  right ;  and  as  the  administration 
of  justice  necessarily  requires,  that  every  definitive  sentence, 
regularly  pronounced,  be  esteemed  just,  and  executed  as  such ; 
when  once  a  cause  in  which  foreigners  are  interested,  has  been 
decided  in  form,  the  sovereign  of  the  defendants  ought  not  to 
listen  to  their  complaints;  for  to  undertake  to  examine  the 
justice  of  a  definitive  sentence,  is  an  attack  upon  the  jurisdiction 
of  the  sovereign  who  passed  the  sentence.  (Yattel's  Law  of  Na- 
tions, B.  2,  Ch.  r,  J  84.) 

This  applies  to  proceedings  in  rem,  as  to  movable  property, 
situated  within  the  jurisdiction  of  the  tribunal  in  which  tbey 
are  instituted;  as  for  example,  proceedings  in  the  admiralty 
courts,  and  those  under  the  foreign  attachment  laws  of  the  seve-> 
ral  states ;  which  are  sustained,  in  rem,  when  questioned  in 
another  state  or  country.  (Brctdstreet  v.  Neptune  Insura$ica 
Company,  3  Sumner,  605 ;  Starbuck  v.  Murray,  6  Wend.  148, 
169 ;  Story's  Confl.  of  Laws,  §  549.) 

The  principle  is  laid  down  in  respect  of  foreign  judgments  in 
general,  that  to  give  them  validity  in  other  countries,  the  court 
pronouncing  them  must  have  had  a  lawful  jurisdiction  over  the 
eubject  matter.  And  when  this  is  applied  to  judgments  which 
are  purely  tn  personam;  it  imports  actual  jurisdiction  of  the 
parties,  by  domicil,  or  by  service  of  process  or  voluntary  appear- 
ance. The  case  of  Borden  v.  FHtch,  15  Johns.  121, 142,  was  of 
this  character.  The  court  in  Vermont  had  no  jurisdiction  of  the 
subject  matter,  or  of  the  defendant,  and  the  decree  was  held 
to  be  void.  The  distinction  was  there  recognized  between  such 
a  proceeding  and  one  in  rem.  The  same  observations  apply 
to  Bissell  V.  Briggs,  9  Mass.  462,  468.  See  also  Boies  v. 
Pelavan,  3  Paige,  299,  306. 

So  it  is  si^id,  thftt  where  there  was  no  jurisdiction,  the  foreigii 
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jadgment  is  void,  whether  it  were  in  rem^  or  in  personam^  or 
against  both ;  and  the  proper  inquiry  is«  had  the  forum  juris- 
diction of  the  subject,  and  has  it  complied  with  the  local  law, 
so  as  to  acquire  it ;  because  if  the  judgment  were  void  there,  it 
is  void  every  where. 

There  has  been  much  conflict  in  the  decisions  of  the  courts 
in  the  different  states,  as  well  as  in  England,  as  to  the  force  of  a 
foreign  judgment,  inperstmam,  when  brought  directly  in  ques- 
tion in  another  country ;  especially  when  it  is  made  the  founda- 
tion of  a  suit  or  proceeding.  When  it  is  produced  in  defence, 
as  exceptio  rei  judiccUiB^  it  has  usually  been  received  as  bind- 
ing. In  the  former  case,  many  enlightened  judges  have  held 
that  foreign  judgments  should  have  the  same  weight  as  those  of 
their  domestic  tribunals ;  while  others  would  give  them  merely 
the  force  of  presumptive  evidence.  The  jurists,  in  countries 
where  the  civil  law  prevails,  have  exhibited  much  less  of  inter- 
national comity  in  this  respect,  than  has  been  observed  by  the 
courts  in  England  and  the  United  States. 

But  in  reference  to  judgments  and  decrees  in  rem,  there  is  no 
conflict  of  law  in  civilized  countries.  The  adjudications  in  this 
country  and  in  England,  are  harmonious ;  and  jurists  on  the 
continent  of  Europe,  yield  their  full  assent  to  the  principles 
sustained  by  the  courts  where  the  common  law  prevails.  {Grig* 
non^s  Lessee  v.  Astorf  2  Howard's  R.  U.  S.  Supreme  Court, 
319, 338,  and  the  cases  there  cited.) 

In  determining  the  force  of  a  foreign  judgment,  in  rem,  the 
court  where  it  is  propounded  may  look  into  the  power  under 
which  the  foreign  tribunal  acted,  to  see  that  it  had  jurisdiction 
of  the  subject  matter.  (Per  Marshall,  Ch.  J.  in  Rose  v.  Himely^ 
4  Cranch,  269,  270.) 

And  Mr.  Justice  Story,  adds,  (speaking  of  proceedings  in  rem 
against  movables,)  it  must  appear  that  there  have  been  regular 
proceedings  to  found  the  judgment  or  decree ;  and  that  the 
parties  in  interest  in  rem,  have  had  notice,  or  an  opportunity  to 
appear  and  defend  their  interests,  before  it  was  pronounced, 
(Story's  Confl.  of  L.  §  692.) 

What  the  notice  shall  be,  or  what  opportunity  shall  be  given 
to  appear,  in  such  a  case ;  is  regulated  wholly  by  the  local  law 
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where  the  proceeding  takes  place,  as  will  he  presently  shown. 
If  that  law  be  pursued,  the  requirentient  of  notice  to  the  party  is 
fulfilled.  The  sufficiency  of  the  notice  or  opportunity,  is  not  open 
to  examination  in  the  court  where  the  foreign  judgment  in  rem^ 
is  produced.  (See  3  Burge's  Comm.  1054.)  A  familiar  illustra- 
tion of  this,  may  be  seen  in  our  attachments  against  non-resi- 
dent  debtors,  upon  which  the  notice  to  the  parties  in  interest  in 
the  property  attached,  who  may  be  residing  in  Calcutta  or  Can- 
ton, is  by  law  published  in  two  or  three  newspapers  in  this 
state.  The  notice  may  never  reach  the  parties,  and  they  may 
in  fact  have  no  opportunity  to  defend ;  but  the  proceeding  is 
conclusive  in  rem^  here  and  every  where. 

The  foreign  court  must  have  jurisdiction  of  the  subject  nutt- 
ier ;  and  bow  is  this  conferred,  assuming  that  the  court  has  ge- 
neral jurisdiction  in  the  country  where  the  property  is  situa- 
ted? 

Here  it  is  to  be  borne  in  mind,  that  the  effect  of  a  judgment 
in  rentj  is  wholly  distinct  from  its  effect  against  the  person  of 
the  defendant.  It  may  be  entirely  conclusive  as  to  the  former, 
and  yet  be  inefficacious  for  any  purpose,  in  personam,  either  in 
a  foreign  tribunal,  or  in  the  country  where  it  is  recovered.  Th«s, 
in  the  every  day's  occurrence,  of  the  foreclosure  of  mortgages 
in  this  court,  against  a  mortgagor  who  is  personally  liable  for 
the  debt,  and  by  reason  of  his  absence  from  the  state,  is  not 
served  with  process.  The  decree  is  made  on  the  publication  of 
notice ;  and  in  respect  of  the  mortgaged  premises,  is  binding 
and  conclusive.  So  far,  it  is  in  rem.  But  if  in  the  same  de- 
cree, the  mortgagee  should  insert  a  clause  that  the  mortgagor 
must  pay  the  deficiency  of  the  debt,  if  any  there  should  be,  af- 
ter a  sale,  and  awarding  execution  against  him  therefor ;  such 
clause  would  be  purely,  in  personam,  and  of  no  avail  or  force, 
even  in  the  court  where  the  decree  was  entered. 

In  order  to  acquire  jurisdiction  of  the  subject  matter,  in  rem, 
it  is  not  necessary  that  the  court  shall  bring  the  parties  within 
reach  of  its  process. 

Where  the  subject  matter  of  the  suit,  the  Res,  is  within  the 
territorial  dominion  of  the  sovereign  power  under  the  authority 
of  which  the  court  acts,  it  is  within  the  jurisdiction  of  such 
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court.  The  presence  or  the  domicil  of  the  parties  proceeded 
against,  has  no  importance  in  such  case,  in  determining  the 
question  of  jurisdiction.  They  would  on  the  other  hand,  be  all 
important  if  the  proceeding  were  purely  in  personam, 

Mr.  Barge  says,  jurisdiction  is  founded,  either  in  respect  of 
the  defendant's  domicil  in  the  territory  of  the  tribunal,  ratione 
domicilii ;  or  in  respect  of  his  being  possessed  of  some  estate  or 
subject  within  it,  ratione  rei  sitae;  or  on  arrestment  of  his 
movables  there,  (3  Comm.  on  Col.  and  For.  Laws,  1016,  1017.) 
And  this  jurisdiction,  ratione  rei  sitae,  is  fully  recognized  and 
applied  in  the  law  of  Scotland.  (Brskine's  Institute,  B.  1,  T.  0, 
i  17,  18.  Ferrie  v.  Woodward^  9  Cases  in  Court  of  Session,  by 
Shaw,  &c.  854.) 

Having  jurisdiction  of  the  subject  matter,  in  rem^  the  local 
regulations  and  laws  of  the  country  in  which  the  court  proceeds, 
as  I  have  already  remarked,  must  determine  what  service  of 
process,  or  what  form  of  notice,  shall  suffice,  to  give  to  the  de- 
fenders an  opportunity  of  being  heard  in  their  defence. 

Chief  Justice  Marshall  says,  in  his  admirable  judgment  in  the 
case  of  Rose  v.  Himeley,  (4  Cranch,  241,  268,  &c.)  "  of  its  own 
jurisdiction,  so  far  as  depends  on  municipal  rules,  the  court  of 
the  foreign  nation  must  judge,  and  its  decision  must  be  res- 
pected." And  Mr.  Burge,  after  observing  that  the  vocatio  injus% 
the  citation  of  the  defender,  is  essential ;  well  says,  that  when 
the  tribunal  acquires  jurisdiction,  ratione  rei  sitae,  this  citation 
is  necessarily  a  mere  formal  act.  And  he  subsequently  add^, 
that  personal  citation  in  such  case  is  not  necessary.  (3  Comm. 
on  Col.  and  For.  Laws,  1018,  1066,  7.  See  also  Bradstreet  v. 
Neptune  Insurance  Company,  3  Sumner,  606  to  609,  per 
Story,  J.) 

Therefore  when  a  foreign  judgment  or  decree,  in  rem,  comes 
in  question  here ;  the  inquiry  is  not,  was  the  defender  therein 
served  with  process,  or  did  he  appear  in  the  suit,  as  it  would  be 
if  the  foreign  proceeding  had  been  to  establish  a  personal  de- 
mand against  him;  but  the  question  is,  did  ihe  forum  rei  sitae 
proceed  according  to  its  own  municipal  laws,  in  pronouncing 
such  judgment  or  decree. 

In  effect,  we  should  treat  the  judgment  of  a  foreign  court, 
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acting  in  rem^  withia  its  appropriate  power  and  jurisdiction^ 
with  the  same  respect,  and  concede  to  it  the  same  conseqneuce, 
that  we  would  to  similar  judgments  of  the  courts  of  our  sister 
states.  We  should  allow  the  party  contesting  its  validity,  to 
show  that  it  was  procured  by  fraud,  or  that  it  is  void  on  its  face, 
or  void  by  the  local  law,  fm'i  rei  judieaiae.  But  such  party 
cannot  be  permitted  to  show  that  he  never  had  any  notice  of 
the  suit,  otherwise  than  by  showing  that  the  notice  prescribed  by 
the  local  law  was  not  given  ;  thereby  proving  the  judgment  to 
be  void  by  that  law.  Actual  notice,  in  suits  in  rem,  is  not  re- 
quired to  be  given  to  absentees,  in  any  system  of  municipal  law 
with  which  I  am  acquainted. 

Nor  can  the  party  be  allowed  to  show  that  there  are  errors  of 
law  on  the  face  of  the  judgment ;  for  that  would  compel  our 
courts  to  sit  in  review  on  the  adjudications  of  the  foreign  tribu- 
nal. When  the  foreign  judgment  produced  in  evidence,  ap- 
pears to  be  regular  in  form,  and  to  contain  the  essential  parts  of 
an  adjudication  of  the  controversy  made  between  proper  parties ; 
the  burthen  of  showing  its  invalidity  rests  upon  the  party  who 
desires  to  impeach  it.  This  principle  applies  also  to  foreign 
judgments  in  personam^  where  the  latitude  of  impeachment  is 
much  more  extensive  than  it  is  in  the  instance  of  judgments, 
in  rem,{a) 

The  application  of  these  observations  to  the  case  before  me, 
is  free  from  difficulty.  The  record  produced  shows  a  case  of 
multiple-painding  and  exoneration^  in  the  court  of  session  of 
Scotland,  in  which  the  trustees  under  Sir  William  Douglas's 
trust  disposition  and  settlement  or  testament,  interpleaded,  (to 
recur  to  our  own  law  terms,)  all  the  other  parties  interested  ia 
bis  estate ;  in  order  to  have  their  rights  ascertained,  their  con- 
flicting claims  settled,  and  the  way  paved  for  the  safe  discharge 
of  the  trustees  from  their  trust.    The  summons,  issued  Octoberi 


(a)  As  to  what  is  neceflsary  in  a  plea  denying  the  yalrdity  of  a  foreign  judgment 
tn  fwttmam^  aee  the  recent  cases  of  Couan  v.  Braidwood^  1  Mann.  Sl  Gr.  883 ; 
Fergvaon  y.  Mahon,  11  Ad.  &  Ell.  179  ;  Jieynold*  v.  Fenton^Z  Mann.  Gr.  Su 
Scotti  187. 
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7th,  1813,  sets  forth  the  trust  disposition,  and  the  various  claimS| 
among  which  is  the  identical  question  now  raised,  upon  the 
construction  of  the  same  instrument ;  and  the  four  younger 
children  of  George  Douglas,  Jr.  are  therein  described  as  re* 
siding  in  New  York.  The  return  of  the  messenger  at  arms 
follows,  showing  that  he  had  twice  summoned  with  many  for- 
malities, as  being  forth  of  Scotland,  the  four  younger  children, 
(naming  them,)  and  their  tutors  and  curators,  if  any  they  had,  at 
the  market  cross  of  Edinburgh  and  the  pier  and  the  shore  of 
Leitb.  A  second  return  is  made,  showing  a  personal  serrice  on 
the  now  defendant  George  Douglas,  upon  the  10th  December, 
1813.  His  claim  as  heir,  to  the  heritable  estate,  and  a  claim  of 
the  four  others  to  the  whole  movable  property,  are  then  entered. 
An  interlocutory  decree,  dated  January  19,  1814,  appears  to 
have  preceded  these  claims  in  point  of  time,  by  which  the  court 
held  the  proceeding  to  have  been  properly  instituted,  and  di- 
rected the  defenders  to  produce  their  claims  within  ten  days. 
On  the  12th  of  February,  1814,  the  cause  was  called,  and  the 
Lord  Ordinary  again  directed  the  claims  to  be  produced,  and 
the  parties  procurators  to  debate  thereon  at  the  next  calling* 
On  the  24th  February,  1814,  the  Lord  Ordinary  made  his  de- 
cree, which  recites  that  he  had  heard  the  parties  procurators. 
And  this  decree  appears  to  have  been  signed  by  him  on  the  1st 
of  March,  1814. 

It  is  not  denied  that  the  proceeding  appears  to  have  been 
regular  in  point  of  form.  And  the  respect  which  is  due  to  the 
judgment  of  the  court,  requires  that  we  should  presume  all  that 
appears  in  the  record  preliminary  to  that  act,  to  have  been 
rightfully  and  properly  done,  according  to  the  local  laws  and 
regulations  of  the  country.  It  is  therefore  to  be  taken,  that  the 
court  of  session  may  by  the  law  of  Scotland  proceed  in  rern^ 
against  persons  resident  out  of  that  realm ;  and  that  the  estab- 
lished form  of  notice  to  such  persons,  is  that  pursued  with  the 
summons  in  this  instance.  There  being  no  effort  to  prove  the 
contrary,  no  proof  in  support  of  the  record  was  necessary.  I 
will  refer  as  illustrating  the  point,  to  1  Bell's  Gomm.  on  the  Laws 
of  Scotland,  496,  where  edictal  citation  is  said  to  be,  where  the 
party  cited,  though  amenable  to  the  courts  of  Scotland,  is  out  of 
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that  country,  and  it  is  made  by  proclamation  at  the  market  croetf 
of  Edinburgh  and  the  pier  and  shore  of  Leitb.  This  form  was 
abolished,  and  a  more  reasonable  notice  for  absentees  proTided 
in  its  stead,  by  the  act  6  Geo.  4,  ch.  120. 

In  the  edictal  citation,  the  defender  though  under  age,  was 
to  be  cited  on  the  summons  as  a  party  to  the  suit,  and  his  tutors 
and  curators  were  also  to  be  made  parties ;  not  by  their  names^ 
because  the  pursuer  might  have  no  means  of  knowing  who  or 
where  they  are,  or  where  they  can  be  found.  And  such  cita* 
tions  were  used,  where  the  minor  had  no  tutors  or  curators^ 
(Brskine's  Institute,  B.  4,  Tit.  I,  §  8.) 

Bringing  this  record  to  the  test  of  the  principles  previously 
^advanced,  there  can  be  no  possible  doubt  of  the  jurisdiction  of 
the  court  of  session  over  the  subject  matter  of  the  decree  in 
question.  The  property  involved,  was  immovable  property, 
Jand,  situate  in  Scotland.  The  questions  of  title  arose  under  a 
-deed  of  trust  or  "  disposition  and  settlement^  made  in  pursu*- 
ance  of  the  laws  of  that  country  and  peculiar  to  those  laws,  by 
A  native  of  the  country  who  was  domiciled  there  at  the  time  of 
his  death.  The  trustees  were  residents  of  Scotland,  the  one 
temporarily,  and  the  other  permanently.  The  whole  subject 
was  emphatically  Scotch,  and  more  appropriate  to  the  tribunals 
of  Scotland,  than  it  could  be  to  those  of  any  other  country. 

The.  jurisdiction  of  the  parties,  wherever  they  were,  was  in- 
cident to  the  locum  rei  sitae;  and  on  pursuing  the  prescribed 
.  forms  of  summons,  service  and  proclamation,  the  right  of  the 
court  to  proceed  and  decide  upon  all  the  questions  involved  ia 
the  heritable  estate,  was  perfect  and  complete. 

Whether  the  subsequent  proceeding  was  perfect  or  was  void, 
.  is  a  distinct  proposition.  I  am  now  showing  that  the  circum- 
stance of  the  four  younger  children  being  residents  of  a  far 
distant  country,  and  utterly  ignorant  of  the  suit  in  point  of  fact, 
in  no  degree  militates  against  the  regularity  of  the  proceedings 
the  jurisdiction  of  the  court,  or  the  conclusive  effect  of  the  de- 
cree. Much  stress  was  laid  upon  that  circumstance,  together 
with  the  tender  years  of  the  parties,  the  relations  then  existing 
between  our  nation  and  Great  Britain,  and  the  entire  suspension 
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of  intercourse  between  the  two  countries,  flagrante  beUo.  These 
facts  would  go  far  to  excite  sympathy,  were  it  shown  that  in* 
justice  ensued ;  but  neither  hardship  nor  sympathy  ought  to 
bend  great  principles  of  law.  It  does  not  appear  that  the  laws 
of  Scotland  provide  any  different  summons  or  proclamation  for 
an  absentee  who  is  an  infant,  or  on  the  opposite  side  of  the  globe, 
or  in  a  country  at  war  with  Great  Britain  and  by  her  fleets  em- 
bai^oed  from  any  intercourse  with  other  nations ;  from  those 
which  must  be  pursued  to  summon  an  adult  living  on  the  south- 
ern bank  of  the  Tweed.  Those  laws  exclusively,  control  the 
mode  of  procedure  in  their  own  courts,  and  we  have  no  right 
to  judge  of  their  wisdom  or  propriety. 

The  multiple-poinding  being  strictly  a  suit  in  rem,  the  sub- 
ject matter  in  Scotland,  and  the  foreign  parties  interested,  sum« 
moned  according  to  her  laws ;  i  have  no  doubt  that  the  court 
of  session  had  ample  jurisdiction  over  the  estate  and  the  parties, 
to  decern  as  was  done  in  this  decree. 

Analogous  cases  in  our  own  courts,  are  not  uncommon.  A 
bill  is  filed  in  the  court  of  chancery  in  this  city,  for  the  con- 
struction of  a  will  devising  lands  situate  here.  Several  of  the 
defendants,  who,  upon  one  construction  which  is  set  up,  have 
an  estate  in  the  lands,  reside  in  Scotland.  An  order  is  made 
requiring  them  to  appear,  which  is  advertised  in  a  newspaper 
published  in  this  city,  and  another  published  in  Albany.  The 
Scotch  parties  hear  nothing  of  the  suit  or  the  notice,  and  after 
an  interval  of  six  months,  the  bill  is  taken  as  confessed  for 
default  of  their  appearance,  and  the  court  proceeds  to  a  hearing 
of  the  cause,  decides  on  the  construction  of  the  will  and  the 
rights  of  the  parties,  non-resident  as  well  as  resident,  without 
hearing  any  argument  in  behalf  of  the  former,  and  perhaps 
decrees  that  by  the  will  properly  construed,  they  took  no  estate 
or  interest  in  the  lands.  We  are  familiar  with  such  cases ;  and 
it  would  appear  exceedingly  strange  to  us,  if  a  party  in  whose 
favor  such  a  decree  had  passed,  having  sold  the  lands,  and 
removed  to  Scotland,  should  there  be  sued  in  the  court  of 
session,  by  some  of  the  defendants  who  had  been  advertised  in 
the  suit  here  as  non-residents,  and  the  claim  seriously  made,  that 
Che  decree  here  was  of  no  force  beyond  this  state,  that  the  con- 
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struction  of  the  will  was  still  open  as  to  those  parties,  and  that 
the  court  of  session  was  bound  to  decide  upon  it  as  res  integra. 
Yet  it  would  be  precisely  like  this  case,  with  the  single  excep- 
tion of  the  question  arising  upon  the  infancy  of  the  two  youngest 
children.  A  rule  of  law,  which  in  either  country  would  permit 
such  a  disregard  of  the  judgments  of  the  legal  tribunals  in  the 
other,  would  be  intolerable,  in  this  era  of  unexampled  social 
ai^d  commercial  intercourse  between  the  people  of  this  country 
and  those  of  Great  Britain. 

It  appearing  that  the  court  of  session  had  jurisdiction  of  the 
cause,  the  parties,  and  the  subject  matter ;  what  effect  is  to  be 
given  to  its  decree  ? 

The  same  undoubtedly,  to  which  it  is  entitled  in  the  courts  of 
Scotland.  {Smith  t.  L&inis^  3  Johns.  R.  168,  9,  per  Kent,  J. ; 
3  Burge's  Gomm.  1062,3,  and  1066,  7;  Cottington's  case,  2 
Swanst.  326  to  330,  note.)  If  valid  there,  it  cannot  be  investi- 
gated here.  If  it  were  such  a  nullity  by  the  laws  there,  that  it 
would  be  unavailing  when  set  up  as  res  judicata^  or  as  a  de- 
fence ;  it  would  be  equally  inoperative  here. 

It  is  not  proved  what  force  a  judgment  in  rem,  against  an 
absent  defendant  who  is  not  personally  notified,  has  according 
to  the  law  of  Scotland.  In  the  absence  of  proof,  it  must  be 
taken  to  have  some  force  and  efficacy ;  for  this  court  has  no 
right  to  presume  that  the  Scottish  courts  go  through  the  idle 
form  of  making  decrees  which  are  of  no  force  at  all  by  tlieir 
own  law.  The  least  that  can  be  presumed  on  the  subject  from 
general  principles,  is,  that  such  a  judgment  is  valid  and  binding 
on  the  parties,  until  it  is  opened,  vacated,  or  set  aside. 

In  a  Louisiana  case  which  was  cited,  {Psyche  v.  Paradol,  6 
Louis.  R.  366,  376,  7,)  where  the  matter  came  up  before  the 
same  court,  a  petition  had  been  filed ;  and  then  without  any 
process,  notice,  or  publication,  on  the  plaintiff's  application,  a 
curator  ad  hoc  was  appointed  to  represent  the  infant  defendant. 
The  court  held  it  of  no  force,  the  judge  putting  it  on  the  ground 
among  others,  that  there  was  neither  party,  citation,  nor  conies- 
tatio  litisj  in  the  case.  The  respect  due  to  a  foreign  judgment, 
recovered  in  Scotland,  was  carried  far  beyond  any  thing  claimed 
in  behalf  of  this  decree,  in  Douglas  v.  Forrest,  (4  Bing.  686, 
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702.)     Afod  see  a  similar  case,  Becqvst  v.  McCarthy y  (2  B. 
&  Ad.  951.) 

The  la  Mr  of  Scotland,  being  matter  of  proof  in  the  cause,  I 
cannot  act  in  my  decision,  upon  the  information  which  I  may 
have  obtained  in  regard  to  that  law  from  other  sources.  But  I 
have  in  this,  and  some  other  instances,  resorted  to  such  Scottish 
law  books  as  were  accessible,  and  appeared  to  be  works  of  au- 
thority, in  order  to  satisfy  myself  whether  any  further  testis 
mony  of  that  law,  would  elucidate  the  case,  or  present  it  in  a 
different  aspect. 

Professor  Erskine  gives  to  decrees  in  absence,  full  effect  and 
validity,  until  the  defender  appears  and  challenges  ihe  same, 
(Erskine's  Institute  of  the  Law  of  Scotland,  B.  4,  Tit.  3,  ^  6. 
And  see  CrraTit  v.  Pedie^  1  Wils.  &,  Shaw's  Appeal  Cases,  720, 
per  Lord  Eldon  ;  and  Brawn  v.  Sinclair^  2  Shaw  &,  McLean, 
140,  per  Lord  Brougham.) 

Before  referring  to  the  mode  of  challenge  which  is  permitted, 
it  should  be  mentioned,  that  it  is  not  merely  judgments  or  sen- 
tences against  non-residents  and  persons  never  personally  cited, 
which  constitute  decrees  in  absence.  Where  the  defender  is 
personally  cited,  but  chooses  not  to  appear,  the  only  decree 
which  the  pursuer  can  obtain  on  his  default,  is  a  decree  in  ab- 
sence. And  such  decrees  may,  in  general,  be  opened  up  and 
the  merits  contested  by  the  defender,  whether  he  were  a  minor 
or  an  adult,  within  forty  years  after  they  are  pronounced. 

Hence,  if  it  be  proper  in  any  country,  that  decrees  pre- 
sumptively valid,  should  be  reviewed  and  set  aside,  in  the  court 
which  pronounced  them  ;  it  is  emphatically  just  and  proper,  ia 
respect  of  decrees  in  absence  obtained  in  Scotland.  The  process 
or  action  there  resorted  to  for  this  purpose,  is  called  '<  Reduction ;" 
and  it  is  defined  as  "  a  rescissory  action  peculiar  to  the  court  of 
session,  whereby  deeds,  decrees,  &c.,  may  be  rendered  void." 
(2  Bell's  Law  Dictionary,  389  ;  Ersk.  Inst.  B.  4,  tit.  1,  §  24,  and 
lit.  3,  §  8.) 

Mr.  Burge  says,  '<  Suspension  and  reduction,  are  the  remedies 
by  which  the  law  of  Scotland  relieves  parties  from  the  effect  of 
such  decrees  of  the  court  of  session  as  are  given  to  their  preju- 
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dice,  or  which  can  be  again  brought  under  their  own  ilsview  on 
account  of  any  substantial  defect."    (3  Surge's  Comm.  1024.) 

Several  illustrations  of  the  mode  and  limit  of  enforcing  this 
remedy,  will  be  noticed  in  another  place.  I  will  refer  also,  to 
the  citations  in  Brown  v.  Sinclair^  (2  Shaw  &  McLean's  Appeal 
Cases,  121,  123, 124, 140,  et  seq ) 

It  should  be  observed,  that  where  a  judicial  sale  is  founded  on 
a  decree  in  absence,  on  opening  it  up  and  reducing  it,  the  sale 
is  unaffected.  The  defender's  remedy  is  against  the  parties 
who  have  received  the  benefit  of  the  sale.    (2  Bell's  Com.  279.) 

Besides  the  principle  that  a  decree  in  absence  in  rem,  can 
only  be  reduced  in  the  court  where  it  was  rendered ;  the  defend- 
ant may  repose  himself  in  this  case,  upon  the  important  dis- 
tinction between  an  action  brought  to  enforce  a  foreign  judgment, 
and  the  plea  of  a  foreign  judgment  opposed  to  a  suit  instituted 
for  the  purpose  of  destroying  its  effect,  or  of  establishing  a  right 
inconsistent  with  that  conferred  by  it.  In  the  latter  case,  the 
exceptio  rei  judicatae^  the  party  asks  merely  that  the  court  will 
not  interpose,  because  the  sentence  can  be  reviewed  only  by  ap- 
peal.   (3  Burge's  Comm.  1058,  9.) 

This  distinction,  well  known  in  the  law  of  Scotland,  (Ersk. 
Inst.  B.  4,  tit.  3,  §  4 ;)  is  also  recognized  and  established  in  the 
common  law.  {Philips  v.  Hunter^  2  H.  Blackstone,  402,  410, 
414 ;  Smith  v.  Lewis,  3  Johns.  168,  9 ;  2  Kent's  Comm.  120, 
2d  ed.)  Where  the  foreign  judgment  was  in  rem,  the  occasion 
for  urging  its  validity  must  necessarily  be  by  way  of  defence, 
almost  invariably ;  thus  falling  within  the  strong  position  of  the 
exceptio  reijudicdtae. 

So  in  this  instance,  the  defendant  asks  no  aid  or  interposition 
from  the  courts  of  this  state.  He  insists,  that  the  complainants 
remedy  (if  any  they  have)  against  the  decree  in  question,  re- 
garded as  a  decree  in  absence,  is  confined  to  a  suit  or  application 
for  its  revision  and  correction  in  the  court  of  session  in  Scot- 
land ;  to  an  action  of  reduction  of  the  decree. 

This  is  not  only  conformable  to  the  law  applicable  to  such 
judgments,  but  in  my  opinion,  it  is  peculiarly  appropriate  to  a 
foreign  decree  like  this,  involving  the  construction  of  a  will 
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taecuted  in  the  country  where  it  was  pronounced,  and  governed 
by  the  laws  of  that  country. 

A  distinct  objection  to  the  validity  of  the  decree,  is  presented 
T)n  the  ground  that  the  record  shows  an  appearance  to  have 
been  entered  in  the  suit  in  behalf  of  Mrs.  Monroe,  when,  in  fact, 
there  was  no  authority  from  her  or  her  guardians  for  any 
person  to  appear  or  to  represent  her  in  the  proceedings. 

As  to  this,  no  appearance  at  all  being  requisite,  it  would  seem 
that  the  decree  can  be  no  less  valid  for  the  reason  that  the  de- 
fenders, who  were  forth  of  Scotland,  appeared  and  were  repre- 
sented by  eminent  counsel.  I  speak  now  of  the  point,  irrespec- 
tive of  the  question  of  Mrs.  Monroe's  minqrity.  A  decree,  (aside 
from  that  question,)  would  have  been  valid,  without  any  ap- 
pearance, and  an  unauthorized  appearance  would  make  it  no 
worse* 

It  may  be  said,  however,  that  the  counsel  who  appeared,  con- 
ceded away  her  rights.  It  is  true,  her  claim  appears  to  yield 
the  point  as  to  the  heritable  estate ;  but  the  record  shows,  that 
the  judgment  of  the  court  was  actually  exercised  on  the  ques- 
tion. Whether  there  was  a  prior  claim  asserting  her  right  to 
the  heritable  estate,  and  after  debate  thereon  and  the  decision  of 
the  judge,  a  new  claim  in  her  behalf  was  then  exhibited  con- 
formable thereto,  and  the  latter  inserted  in  the  record,  as  was 
ingeniously  suggested  by  the  defendant's  counsel ;  or  whether 
the  advocate,  acting  on  his  best  judgment  of  the  law  or  of 
the  interest  of  his  client,  preferred  her  claim  in  the  form  now 
appearing  in  the  record ;  it  is  impossible  for  me  to  say  upon  the 
testimony,  or  from  any  information  I  can  obtain  respecting  the 
practice  of  the  court  of  session.  The  summons  or  process  of 
muitiple-poinding,  stated  correctly  the  conflicting  claims  of  the 
children  of  George  Douglas  Jr.  to  the  heritable  estate ;  and  these 
alone  appear  to  have  been  the  foundation  of  the  suit.  It  seems 
from  Mr.  Young's  account  rendered  to  Mr.  Hannay,  that  there 
was  an  actual  calling  and  debate  of  the  cause,  and  an  actual 
judgment  of  the  Lord  Ordinary,  Gillies,  on  the  question.  And 
the  same  account  shows  that  the  claim  was  revised  and  altered 
According  to  the  suggestions  of  the  counsel,  the  charge  for  which 
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is  entered  as  if  it  had  occurred  after  the  entry  of  Lord  Gillies^ 
decision.      • 

But  waiving  the  point  on  the  importance  of  the  appearance; 
is  it  proved  that  there  was  no  authority  for  Mr.  Young  to  repre- 
sent Mrs.  Monroe  as  mandatory,  or  for  Mr.  Wood  to  act  as  her 
advocate,  on  the  construction  of  the  disposition  and  settlement? 
Whether  their  appearance  was  in  the  proper  form,  is  a  question 
entirely  distinct  from  this. 

In  the  first  place,  where  the  record  states  that  the  party  ap- 
peared by  attorney,  (or  by  the  proper  officer  for  that  purpose,) 
the  authority  of  the  attorney  will  be  presumed.  {Shumway  ▼• 
Stillman,  6  Wend.  441;  Harrodv.  Barreito,  1  Hall's  Rep.  156; 
Voorhees  v.  Bank  of  the  United  States,  10  Peters,  449 ;  THpton 
T.  MayfieldPs  Curator,  10  Louis.  R.  189.) 

(It  seems  that  in  Scotland,  where  counsel  are  entered  as  being 
present,  the  court  will  not  treat  a  decree  as  made  in  absence,  or 
otherwise  than  inforo.  Kerr,  petitioner,  4  Deas  6c  Anderson 
185.) 

The  importance  of  this  rule,  is  obvious  from  the  practice  in 
our  own  courts.  Our  records  seldom  show  the  authority  under 
which  solicitors  and  attorneys  appear  to  prosecute  and  defend 
suits.  Probably  in  this  case,  the  mandatory  appeared  in  the 
mode  accustomed  in  the  court  of  session,  and  there  as  well  as 
here,  the  court  has  no  record  of  his  authority,  other  than  the  rec- 
ord of  his  official  capacity  as  a  writer  to  the  signet,  or  as  an 
attorney  or  solicitor.  If  after  the  lapse  of  thirty  years,  one  rely- 
ing on  a  decree  of  this  court,  should  be  called  upon  to  prove 
that  the  solicitors  who  appeared  in  the  suit,  were  authorized  so 
to  do  by  their  clients  ;  not  one  decree  in  a  hundred  could  stand 
under  the  ordeal. 

In  this  instance,  the  rule  acquires  additional  force  and  impor- 
tance, from  the  circumstances  under  which  it  is  invoked.  The 
suit  occurred  in  a  distant  foreign  tribunal.  The  actors  in  it  are 
all  dead.  The  bill  was  not  filed  till  twenty-eight  years  after  the 
decree  was  made,  and  no  intermediate  step  has  been  taken  to 
open,  vacate  or  set  aside  the  decree ;  although  its  existence  and 
efiect  were  known  to  Mrs.  Monroe's  guardians  within  a  year  or 
two  after  its  entry,  and  must  have  been  known  to  her  when  she 
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became  pf  age  and  eompetent  to  act  for  hexself,  about  eigbx 
yeaiv  after  euch  eotry. 

SkH  only  18  the  burthen  of  dispnoving  the  authority,  upon  the 
eomplunants,  but  very  clear  and  etringent  proof  to  that  effect, 
ia  iodispeniable^  to  overcome  the  presumption  of  authority  arieiog 
from  the  record  itself,  fortified  as  it  is  by  such  circumstances. 
{Sea  JBrmdstreei  v.  N^tuue  Insurance  Company^  3  Sumner, 
e04,  per  Story,  J.) 

Tbe  testimony  introduced  to  disprove  Mr.  Young's  authority, 
oofisists  of  Mr.  Cruger's  fruitless  aearch  for  a  power  or  letter  of 
attorney  \  bis  testimony  and  that  of  Mr.  AndersoD,  as  to  various 
decla^rations  and  writings  of  Mr.  Young  and  others ;  and  the 
€orreapandenoe  between  Mrs.  Margaret  Douglas,  the  mother  and 
one  of  the  guardians  of  Mrs.  Monroe,  and  Samuel  Douglas,  one 
of  the  trustees  in  tbe  Disposition  and  Settlement. 

Of  the  declarations  and  writings  proved  by  Messrs.  Cruger  & 
Anderson,  they  are  not  legitimate  testimony,  beyond  the  ac- 
counts made  out  by  Mr.  Young ;  and  the  latter  are  consistent 
with  an  authority  either  to  Mr.  Hannay  or  Samuel  Douglas. 

Tbe  search  was  made  in  the  Register's  office  in  Edinburgh, 
where  powers  of  attorney  respecting  lands  are  recorded ;  and 
Hr.Cmger  alao  inquired  for  the  power,  of  Mr.  Young's  partners, 
he  foei^  absent  at  the  time.  Judging  from  analogy  to  our 
iisages,  and  its  intrinsic  propriety,  such  a  letter  of  attorney,  be- 
ing IW^Iy  wl  lUem^  would  bei^und  either  among  the  attorney's 
papefs,  or  on  the  files  of  the  court  of  session.  No  search  was 
made  among  tiiose  files,  iK)r  itmong  tbe  papers  of  Samuel  Doug- 
las or  Mr.  itlannay,  find  tbe  search  in  Mr.  Young's  papers,  was 
not  so  thocongb,  by  reason  of  his  absence,  as  to  be  safely  i^elied 
00.  Then  in  legard  to  the  correspondence.  It  is  not  certain 
Ihai  aU  of  it  is  produced.  The  letters  which  are  in  evidence, 
'e^ainly  raise  a  strong  inference  against  the  idea  that  any 
authority  was  transmitted  from  this  country,  to  appear  in  the 
suit,  or  in  any  suit,  respecting  tbe  inheritance. 

On  the  otlier  band,  the  correspondence  shows  that  the  ques- 
ttion  betw^n  the  defendant  and  his  brother  and  sisters,  was  die* 
•tioetlj  exhibit^  to  Mrs.  Douglas  in  1810  and  1811.  The 
opimon  librae  ^m\mA  ktwyets  on  the  point,  was  traQsffiitteii 
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to  her.  The  necessity  of  a  suit  in  Scotland,  to  determine  the 
question,  was  made  known  to  her,  and  the  opinion  declared  the 
necessity  of  her  childrens  being  represented,  and  of  suitable 
powers  of  attorney  being  sent  for  that  purpose.  All  this  was 
before  the  war  broke  off  the  direct  intercourse  between  the  two 
countries.  It  also  appears,  that  Mr.  Young,  who  did  appear  in 
the  suit,  was  a  writer  to  the  signet,  of  high  character  and  re* 
spectability ;  the  standing  of  the  advocates  who  appeared  and 
advised  for  Mrs.  Monroe,  is  sufficiently  shown  by  the  fact,  that 
two  of  them  subsequently  became  judges  of  the  court ;  and 
two  of  them  were  signers  of  the  opinion  given  in  February,  1810, 
which  pointed  out  the  necessity  of  the  power  of  attorney.  All 
of  them  are  also  shown  to  have  been  gentlemen  of  eminence  in 
their  profession,  and  one.  Lord  Jeffery,  is  well  known  both  as  a 
man  of  letters  and  a  judge,  on  this  side  of  the  Atlantic. 

Connecting  with  these  considerations,  the  great  lapse  of  lime 
during  which  the  decree  was  fully  known,  they  appear  to  me 
to  be  quite  sufficient  to  repel  the  inference  derived  from  the  let- 
ters and  the  other  testimony  to  which  1  have  alluded ;  and  the 
presumption  of  authority  arising  from  the  record  itself,  remains 
in  full  force. 

If  it  be  said  that  the  infancy  of  some  of  the  parlies,  precludes 
the  inference  of  any  power  of  attorney  or  proper  authority ;  I  can 
only  answer  that  the  law  of  Scotland  on  that  subject  is  not 
proved.  I  suppose  it  is  not  unlike  the  common  law  in  that  re- 
spect ;  but  I  am  not  judicially  informed.  An  officer  of  the  court 
appeared  in  the  suit,  and  there  is  no  proof  that  the  guardians  of 
absent  infants  could  not  give  him  sufficient  authority ;  or  that 
the  court  does  not  appoint  a  mandatory  on  an  edictal  citation. 

I  must  consider  the  objection  founded  upon  the  alleged  want 
of  authority  to  appear  for  the  infant  defendant,  as  detracting 
nothing  from  the  force  of  the  decree  of  the  court  of  session  made 
in  1814. 

There  is  still  another,  and  a  very  serious  objection  brought 
against  that  decree,  independent  of  the  absence  of  the  parties, 
and  the  alleged  unauthorized  appearance ;  and  which,  it  is 
insisted,  rendered  the  decree  absolutely  void  against  Mrs.  Mon- 
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toe  in  Scotland,  and  a  fortiori^  in  every  other  country.  She 
was  an  infant^  and  the  record  of  the  decree  shows  that  she  was 
represented  in  the  suit  by  a  mandcUory  ;  and  it  does  not  show 
that  she  had  any  tutor  or  curator  ad  Hies,  which  the  Scottish 
law  required. 

One  answer  to  this  objection  is,  that  the  alleged  rule  of  law  is 
as  much  a  fact  to  hn  averred  and  proved,  as  the  manner  of  the 
appearance  itself;  and  there  is  no  averment  of  the  kind  in  the 
bill,  and  no  issue  to  which  the  evidence  in  support  of  the  objec- 
tion is  pertinent. 

The  bill  is  silent  on  this  point,  and  it  reposes  its  claim  to  avoid 
the  decree,  upon  the  entire  want  of  authority  for  the  appearance 
made  in  behalf  of  Mrs.  Monroe  in  the  suit.  But  I  will,  for  the 
present,  pass  by  this  answer  to  the  objection. 

By  the  record  of  the  decree,  it  appears  that  Mrs.  Monroe  put 
in  her  claim  in  the  suit,  by  Alexander  Young,  writer  to  the  sig- 
net, her  mandatory ;  and  the  claim  appears  to  have  been  signed 
by  "A.  Wood."  Mr.  Wood,  it  seems,  was  an  advocate,  (or 
counsellor  at  law,  as  it  would  be  termed  in  this  state ;)  and  Mrs. 
Monroe  was  at  that  time  between  twelve  and  thirteen  years  of 
age. 

To  prove  the  law  of  Scotland  on  the  subject,  the  complain- 
ants examined  as  witnesses,  two  writers  to  the  signet  in  Edin- 
burgh, Messrs.  John  and  Francis  Anderson.  The  interrogatory 
put  to  the  witnesses  was  this:  "Is  any  authority  necessary  to 
bind  minors  in  legal  proceedings?  If  yea,  what  authority,  and 
from  whom  must  it  come  ?"  Their  answer  was :  "  The  ques- 
tion is  one  of  law,  and  more  adapted  for  the  opinion  of  counsel. 
As  it  has  been  put,  however,  he  saith  that  he  considers  the  con- 
currence of  a  guardian  or  curator  necessary  to  bind  a  minor  in 
legal  proceedings." 

Tlie  cross  interrogatory  called  on  the  witnesses  to  point  out 
their  authority  by  law  books,  specifying  the  pages  particularly. 
In  their  answer  to  this,  the  witnesses  refer  to  a  passage  from 
Erskine's  Institute,  which  they  quote  at  large  from  book  1st,  title 
7thy  and  section  13.  The  quotation  is  as  follows  :  "  Minor  is 
either  pursuer  or  defender ;  in  any  action,  he  must  have  a  cura- 
tor to  support  him  in  his  prosecution  or  defence,  under  whose 
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authority  the  suit  may  be  managed  on  his  pattj  for  senteniim 
contra  minorem  indefeiuum  kUa  ntUla  est ;  wbelber,  thereforoi 
the  minor  be  engaged  in  a  law  suit  with  his  curators,  or  baring 
no  curators^  with  a  stranger,  a  curator  cut  lites  musc  be  girea 
him  by  the  judge,  even  though  the  nomination  should  be  de- 
manded from  him,  not  by  the  minor  himself,  but  by  the  adrerse 
party  ;  for  every  litigant  has  an  interest  that  the  proceedings  itt 
any  cause  in  which  he  hath  a  concern,  be  regular.  And  if  soch 
curator  be  not  demanded  by  either  party,  the  judge  ought  lo  ap- 
point one  ex  officio!^ 

This  is  all  the  proof  on  the  subject.  I  confess  it  does  not  re- 
lieve the  complainants'  case,  even  with  the  aid  of  tha  treatise 
cited. 

To  render  a  foreign  judgment  v(Hd,  on  the  ground  that  it  ia 
contrary  to  the  law  of  the  country  where  il  was  given,  the  proof 
that  it  is  so,  must  be  clear  and  unequivocal.  {Btequei  t. 
MacCarthy^  2  Barn.  &  Ad.  951 ;  Voerhees  v.  Bunk  qf  the  Uni- 
ted States,  10  Peters,  449.) 

According  to  onr  law,  an  infant  cannot  appear  in  a  suit  by 
attorney  or  solicitor.  If  he  prosecute  a  suit,  it  must  be  by  his 
fiext  friend ;  if  he  defend  one,  he  must  be  represented  by  a 
guardian  ad  litem.  Nothing  is  more  clearly  settled  and  under- 
stood ;  and  doubtless  most  of  our  attorneys  and  solicitors,  and 
many  of  our  counsellors,  if  examined  as  witnesses  on  the  sub- 
ject, would  testify,  that  a  judgment  or  decree  entered  against  an 
infant,  who  appeared  by  his  attorney  or  solicitor,  instead  of  hit 
guardian  ad  litem,  was  void  ;  or  in  the  language  quoted  from 
Erskine,  "  nulla  est.^^  Their  meaning  would  be,  and  such  is  ottr 
law,  that  such  a  judgment  or  decree  is  erronemis^  and  the  infant 
may  reverse  or  avoid  it.  It  is  of  no  avail  against  him,  ^  he  choo&e 
to  set  it  aside.  Not  that  it  is  absolutely  void*  or  a  mere  nullity. 
On  the  contrary,  until  reversed  or  set  aside  by  the  infant,  in  a 
proceeding  directly  upon  the  judgment  or  decree,  it  is  valid  and 
effectual.  No  person  except  the  infant,  can  even  allege  its  inva* 
lidity  ;  and  he  can  attack  it  only  in  the  court  where  it  was  re- 
covered, or  on  an  appeal  or  writ  of  error,  reviewing  it  in  a  higher 
court.  He  can  never  question  it  collaterally,  and  after  ha  hem 
been  of  full  age  two  years^  he  can  neither  rererM  it  nor  more  to 
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let  it  aside.  See  an  authority  for  this,  in  a  case  arising  under  a 
law  of  Maryland,  in  the  supreme  court  of  the  United  States, 
Thompstm  t.  Tolmie,  2  Peters,  167,  163.  ' 

In  this  instance,  the  modest  answer  of  the  two  Edinburgh  so- 
licitors, aside  from  Erskine,  does  not  lead  to  any  conclusion  that 
by  the  law  of  Scotland,  a  decree  taken  against  an  infant,  appear^ 
ing  by  a  mandatory  instead  of  a  curator,  is  absolutely  void. 
The  quotation  says,  a  judgment  against  an  infant  undefended, 
nulla  estj  literally,  is  nothing.  So  one  of  our  solicitors,  if  he 
quoted  Blackstone's  Commentaries,  might  say,  ''  an  infant  can 
neither  alien  his  lands,  nor  do  any  legal  act,  nor  make  a  deed, 
fior  indeed  any  manner  of  contract  that  will  bind  him."  And  a 
French  lawyer,  relying  upon  such  a  quotation,  would  obtain  a 
Tery  mistaken  view  of  our  law,  as  to  the  acts  and  disabilities  of 
infants. 

Again,  in  respect  of  Erskine,  the  maxim  does  not  apply  lite- 
rally to  an  infant  defended  by  a  mandatory ;  it  is  the  decree 
against  an  infant  not  defended  at  all,  which  nulla  est  The 
great  defect  in  the  evidence  is,  that  it  does  not  inform  the  court, 
what  effect  or  consequence  the  law  of  Scotland  attaches  to  the 
Aiuity  or  irregular  appearance  of  an  infant  in  legal  proceedings. 
This  very  case,  for  example,  might  have  been  presented  to  the 
witnesses,  and  their  testimony  taken  upon  the  point.  A  proper 
inquiry  would  have  been,  **  when  the  court  of  session  proceeds 
by  edictal  citation,  against  a  minor  residing  in  a  foreign  country, 
is  it  necessary  that  any  appearance  be  made  for  the  minor,  be- 
fore a  decree  in  absence  can  be  entered  against  such  infant  ?" 
If  the  answer  declared  that  a  curator  ad  litem  must  first  be  ap- 
pointed, another  inquiry  would  be,  "  if,  after  a  proper  citation, 
a  decree  should  pass  against  a  minor  on  an  appearance  by  a  man- 
datory, or  without  any  appearance  at  all,  would  it  be  as  valid  as 
decrees  in  absence  against  adults,  or  wonld  it  be  voidable  for  that 
canse  also,  or  would  it  be  absolutely  void,  and  of  no  force  what- 
ever T 

As  the  testimony  stands,  I  am  wholly  unable  to  decide  whe- 
ther this  decree  was  as  valid  by  the  mandatory's  appearance,  as 
it  would  have  been  by  a  curator's ;  or  was  voidable,  at  the  in- 
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Stance  of  the  infant,  for  the  defect  in  the  appearance,  or  whether 
it  was  purely  void. 

A  nullity  never  can  be  waived.  An  irregularity  can  be. 
Therefore,  any  defect  which  the  party  can  waive,  is  of  the  class 
which  makes  the  proceeding  irregular,  and  not  null.  Let  me 
suppose,  in  this  case,  that  the  one*third  of  castle  Douglas,  had 
turned  out  to  be  worth,  in  1815,  only  as  many  dollars  as  it  sold 
for  in  pounds  sterling ;  that  the  Galloway  Bank  had  wound  up 
prosperously,  and  Mr.  Anderson,  of  Fermoy,  had  paid  his  debt 
in  full.  And  farther,  that  the  defendant,  after  his  right  to  collate 
under  the  decree  had  lapsed  by  time,  on  finding  that  he  was  a  pe- 
cuniary loser  by  being  made  sole  heir  to  the  heritable,  and  exclu* 
ded  from  the  movable  estate,  had  brought  a  suit  agamst  his  bro- 
ther and  sisters,  claiming  his  share  of  the  latter  property,  on  the 
ground  that  the  decree  was  null  and  void,  by  reason  of  their  not 
having  been  cited  pei-sonally,  or  because  they  did  not  appear  in 
the  proceeding  by  a  curator  ad  litem  7  What  would  have  been 
the  answer  of  the  brother  and  sisters  to  such  a  claim  ?  Unqnes* 
tionably,  they  would  have  said,  '^  true,  our  appearance  in  the 
multiple-poinding  was  irregalar ;  it  was  erroneous,  and  we  could 
have  set  it  aside,  and  opened  the  decree ;  or  by  a  reduction  of 
the  decree,  it  might  have  been  vacated.  But  that  was  our  privi- 
lege, and  at  our  election.  You  had  no  such  right ;  and  we  pre- 
ferred to  suffer  the  decree  to  stand.  It  was  always  binding  upon 
you ;  it  is  now  binding  upon  us." 

Thus,  in  my  judgment,  the  proofs  fail  to  show  that  by  the 
law  of  Scotland  the  decree  of  1814  was  void  as  against  Mrs. 
Monroe,  because  of  the  appearance  in  her  behalf  by  the  manda- 
tory. 

Recurring  to  the  Scottish  treatises  and  adjudications,  of  which 
Erskine's'  Institute  as  to  this  point,  may  be  regarded  as  testimony, 
1  find  my  doubts  as  to  the  nullity  of  the  decree  entirely  re- 
moved ;  and  that  it  stands  on  the  same  footing  as  to  the  infiints, 
that  a  similar  judgment  does  at  common  law. 

But  first,  it  is  at  least  doubtful,  so  far  as  I  could  ascertain  with 
the  limited  means  of  information  at  my  command,  whether  in  a 
proceeding  in  the  court  of  session,  by  edictal  citation  against  a 
minor  who  is  forth  of  Scotlandi  it  is  necessary  that  there  should 
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be,  either  a  tutor,  curator  or  mandatory  appointed,  for  the  minor, 
or  any  proceeding  had  analogous  to  our  appearance. 

Thus  it  was  held  in  CalderheaWs  Trustees  v.  Marshall,  (10 
Shaw,  Dunlop  &,  Bell's  Cases,  682 ;  S.  C.  5  Deas  &  Ander- 
son's Rep.  316,  May  26,  1832,)  that  it  was  not  competent  to  ap- 
point a  tutor  ad  litem  to  a  minor  who  had  made  no  appearance 
in  the  action.  The  Lord  Ordinary  in  his  opinion,  said  that ''  by 
the  law  of  Scotland,  a  pursuer  cannot  compel  a  party  to  appear 
injudicio,  and  if  a  defender  is  not  in  court,  all  that  can  be  done 
is  to  take  a  decree  in  absence."  The  Judge  canhot  appoint  a 
curator  for  an  absent  defender.  If  a  pupil  is  brought  into  court 
by  his  natural  guardian,  then  the  court,  suo  motu,  or  on  appli- 
cation of  the  opposite  party,  may  appoint  a  curator  ad  litem. 
And  the  consent  of  the  natural  guardian  is  not  necessary  for 
such  appointment.  The  counsel  who  desired  the  court  to  ap- 
point a  curator  in  that  case,  cited  the  section  of  Erskine  from 
which  the  Messrs.  Anderson's  quoted  in  their  testimony.  The 
Lord  Ordinary  referred  to  the  case  of  Stark  v.  Sinclair,  here- 
after cited  ;  and  1  Bell's  Law  Dictionary,  340,  349,  to  the  same 
effect.  From  the  report  in  5  Deas  6c  A.  316,  it  is  inferible  that 
the  minor  had  been  personally  cited,  but  had  never  appeared  in 
court  personally,  or  by  his  relatives  or  natural  guardian. 

So  long  as  a  decree  in  absence  is  wholly  ex  parte,  and  is  open 
to  reduction  both  by  adults  and  infants  against  whom  it  is  re- 
covered,  upon  the  mere  suggestion  of  its  character ;  to  what  end 
or  purpose  should  the  court  nominate  a  tutor  for  a  minor  de- 
fendant 7 

But  assuming  that  the  practice  in  Scotland,  like  that  here, 
requires  a  proper  person  to  be  appointed  for  *  the  infant's  pro- 
tection, before  proceeding  to  a  decree  against  him  as  an  absentee, 
and  that  such  person  is  to  be  a  tutor  or  curator,  what  is  the 
effects  of  its  omission  1  First  however  as  to  the  nature  of  that 
office.  In  Scotland,  males  under  14  and  females  under  12,  are 
■  called  pupils,  and  from  thence  till  of  full  age  they  are  minors  ; 
but  these  words  are  often  used  without  discrimination  for  what 
we  call  infants,  or  all  persons  under  21  years  of  age.  Macallan 
.sayS)  when  a  pupil  becomes  a  pursuer  or  defender  of  a  procesSi 
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a  tutor  ad  litem  must  be  appointed :  The  summons  or  defence 
for  the  pupil,  must  first  be  in  court.  (Practical  Digest  of  the  Lav 
of  Scotland,  6.  And  see  2  Bell's  Law  Diet  230,  232,  376  and 
ibid,  title  "  Curatory.")  For  minors  not  under  pupillage,  a  curaiar 
ad  litem,  is  appointed  for  the  same  ends.  Mrs.  Monroe  in  1813, 
14,  was  a  minor,  and  her  proper  representative  ad  litem,  would 
have  been  a  curator. 

Mr.  Bell  says,  that  the  law  of  Scotland  requires  that  a  curar 
tor  for  the  minor  should  be  made  a  party  to  judicial  proceedingf 
in  which  he  is  interested.  Where  the  minor  already  has  cura^ 
tors,  they  are  to  be  cited  with  him.  Where  he  has  no  tutors  or 
curators,  tutors  and  curators  must  be  cited  edictally,  and  when 
appearance  is  made  for  the  minor,  a  curator  ad  litem  must 
be  appointed  for  him ;  and  if  this  be  omitted,  any  decree  inforo 
against  him  will  be  reducible  on  that  ground.  The  appoint- 
ment is  made  on  motion  of  either  party,  by  the  judge  before 
whom  the  process  depends.  (1  Bell's  Law  Diet.  340,  349,  title, 
Curatory.) 

I  may  add,  that  the  guardians  appointed  in  New  York,  had 
no  authority  or  control  over  the  immovable  estate  of  the  infants 
in  Scotland.  (2  Kaims'  Eq.  B.  3,  ch.  8,  ^  1.)  So  far  as  they 
may  be  deemed  curators,  they  were  edictally  summoned  in  the 
first  process. 

A  curator  ad  litem  should  have  been  nominated,  befeiie 
further  proceeding.  Instead  of  which  a  Writer  to  the  Signet,  as 
her  mandatory,  appeared  for  the  minor,  in  the  suit  A  manda- 
tory, in  the  Scottish  law,  is  equivalent  to  a  general  agent,  in  <mr 
law,  and  is  not  an  attorney  or  solicitor ;  (Erskine,  B.  3,  tit.  3,  } 
31  to  42 ;  2  Bell's  Law  Diet.  208 ;)  and  in  the  civil  law,  where 
he  is  employed  to  institute  or  conduct  a  suit,  he  is  designalod 
as  a  procurator  ad  lites.  (3  Burge's  Comm«  984)  If  a  cuxator 
had  been  moved  for  in  the  suit,  a  Writer  to  the  Signet  wouhl 
have  been  appointed.  In  fact,  a  W«  S.  appeared  and  acted,  not 
as  a  curator,  but  as  a  mandatory  or  procurator. 

Mow  what  was  the  consequence  of  this  appearance,  in  form 
80  improper  ?  If  the  appearance  had  been  in  the  correct  form, 
(there  being  no  actual  defect  of  authority  shown,)  the  decree 
would  have  been  inforo,  as  it  is  expressed  in  Scotland,  and  not 
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Oil  the  footing  of  a  decree  in  absence.  It  would  therefore  have 
fallen  within  the  <'  QxMdrennium  UiUi?'  of  the  Scotch  law, 
which  is  the  privilege  that  minors  have  of  being  restored  against 
judicial  actf,  and  which  may  be  exercised  within  four  years 
after  they  arrive  at  majority.  But  within  the  four  years,  they 
must  raise  and  execute  the  action  of  Reduction  against  such 
judicial  acts.  (2  BelPs  Law  Diet.  230, 231,  376.)  So  that  if 
Mr.  Young,  in  this  record  had  been  described  as  curator  ad  litems 
instead  of  mandatory,  Mrs.  Monroe's  remedy  in  Scotland  would 
have  been  barred  in  1826. 

As  the  record  actually  is,  the  decree  was  irregular  and  erro- 
neous ;  and  was,  (and  as  a  decree  in  absence  I  suppose  still  is,) 
liable  to  an  action  of  suspension  and  reduction  in  the  court  of 
session.  But  until  reduced,  it  is  valid  in  Scotland,  and  not  sub- 
ject to  be  attacked  there  or  elsewhere,  collaterally,  as  is  attempt- 
ed to  be  done  in  this  suit.  TBus,  Mr.  Bell  says  in  the  paragraph 
already  quoted,  a  decree  against  a  minor,  for  whom  no  curator 
has  been  appointed,  is  reducible  on  thai  ground. 

In  Sinclair  r.  Stark^  (6  Gases  in  the  Court  of  Session,  by 
Shaw  &  Dunlop,  336 ;  January  16th,  1828,)  a  decree  had  been 
obtained  against  a  pupil,  without  any  appearance  having  been 
made  for  him,  or  any  tutor  ad  litem  appointed.  The  summons 
had  been  r^ularly  entered  against  him  personally  with  edictal 
citation  against  tutors  and  curators.  It  was  contended  that  the 
decree  was  null  and  void ;  but  after  full  consideration,  the  court 
held,  ten  judges  against  four,  that  the  decree  was  not  void,  but 
merely  subject  to  be  opened  up  as  a  decree  in  absence.  (See 
also,  the  case  of  Diek^  May  16,  1828,  6  Shaw  &  Dunlop,  Cases 
in  G.  of  S.,  798.)  In  7  ibid.  364,  in  the  case  of  Dick,  Feb.  6, 
1829,  it  was  held,  that  a  decree  against  a  pupil  undefended, 
was  null,  and  that  he  was  entitled  to  be  reponed  and  restored 
against  it,  in  integrum. 

The  difference  between  reponing  a  decree,  and  having  it 
recalled  or  reduced^  appears  to  be,  that  on  reponing,  the  pursuer 
in  the  original  process,  must  show  that  the  decree  was  well 
founded ;  but  when  it  is  not  reponed,  the  defender  must  show 
that  the  decree  was  ill  founded.    In  both  instances,  the  proceed- 

Vol.  IV.  26 


202  CASES  IN  CHANCERY. 

■        .         i.».»— ..I  -        . .      I  .  ■  ,  — — . I  I  ■  ■  ■■■■■     -  '■      I  Hi 

Monroe  v.  Donglee. 

ing  to  effect  the  object  is  the  same,  by  a  libel  or  claim  foanded 
upon  the  original  suit,  and  seeking  to  invalidate  its  effect. 

I  have  been  unable  to  examine  at  large,  the  report  of  this  case 
of  Dick,  in  7  Shaw  &  Dunlop,  and  being  ignorant  of  its  par- 
ticular circumstances,  I  cannot  judge  how  far  it  is  inconsistent 
with  the  decision  m  Sinclair  v.  Starky  the  year  before.  It  may 
have  been  made  by  a  different  judge,  in  a  different  division  of 
the  court.  It  certainly  appears  to  hold  a  doctrine  in  accordance 
with  the  complainant's  case ;  but  it  is  not  in  that  respect,  recon«> 
cilable  with  the  earlier  or  the  subsequent  adjudications. 

I  find  that  in  the  case  of  Sinclair  v.  Brotm,  presently  men- 
tioned, the  Lord  Ordinary  in  his  judgment,  in  1834,  (see  it  in 
the  report  of  the  appeal,  2  Shaw  6c  McLean,  109,)  stated  the 
case  of  JSinclair  v.  Siark,  above  cited,  as  being  settled  law ; 
and  the  subsequent  decisions  in  Sinclair  v.  Brown,  both  in  the 
First  Division,  and  before  all  the  judges,  appear  fully  to  sustain 
the  doctrine  of  that  case. 

Deviating  a  little  from  the  chronological  order  of  the  authori- 
ties, I  will  here  notice  the  case  of  Sinclair  v.  Brown^  which  is 
to  be  found  in  the  Gases  in  the  Court  of  Session,  13  Shaw, 
Dunlop,  Bell  &  Murray,  694,  and  again  in  15  Dunlop,  Bell  & 
Murray,  770 ;  also,  in  2  Shaw  &  McLean's  Appeal  Oases,  103. 
A  decree  rescinding  a  disposition  and  sasine,  and  settling  a  heri- 
table right,  was  taken  in  1786,  and  followed  in  1788  by  a  decree 
of  reduction-improbalion,  in  favor  of  the  same  parties  ;  both 
being  taken  as  decrees  in  absence,  against  an  undefended  pupil. 
In  1832,  after  the  lapse  of  more  than  forty  years,  in  which  time 
there  had  been  various  sales  of  the  estates,  (but  there  had  also 
been  successive  minorities,)  the  representatives  of  the  pupil 
raised  a  reduction  of  those  decrees,  and  of  all  the  subsequent 
conveyances.  The  decrees,  and  the  lapse  of  time,  the  sales 
and  the  conveyances,  with  other  circumstances,  were  pleaded 
in  answer  to  the  reduction,  and  for  the  purpose  of  excluding  it. 
The  Lord  Ordinary,  May  13,  1834,  held  the  defence  to  be  valid. 
The  pursuers  of  the  reduction,  reclaimed  to  the  Lords  of  the 
'First  Division  of  the  Court  of  Session,  who  on  the  3d  March, 
•1836,  recalled  the  previous  decision,  and  held,  amongst  other 
things,  (all  the  judges  concurving,)  that  the  decrees  of  1786  and 
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1788,  being  led  in  absence  against  an  undefended  pupil,  it  was 
eompeteiU  to  open  them  up  wiihin  the  long  prescription,  and 
that  minority  was  not  to  be  deducted  in  computing  the  prescrip- 
tion. They  opened  the  decree  of  reduction-improbation  (which 
has  peculiar  sanctity  in  Scotland,)  because,  it  was  in  absence 
against  a  pupil,  no  defences  were  lodged,  no  discussion  took 
place,  and  no  further  compearance  was  made ;  but  they  add  a 
qttere,  whether  such  a  decree  regularly  obtained  in  absence 
against  a  person  of  full  age,  is  liable  to  be  opened  up.  From 
this  interlocutor.  Brown  and  others  appealed  to  the  House-  of 
Lords,  and  on  the  17th  July,  1835,  that  court  remitted  the  case 
to  the  court  of  session,  with  instructions  to  have  the  matters  of 
law  argued  before  all  the  judges  of  that  court,  including  the 
Lords  Ordiuary;  and  two  questions  were  presented  for  their 
consideration ;  the  first,  on  the  general  effects  of  decrees  in  ab- 
sence, and  whether  the  right  to  reduce  them  might  be  affected 
by  laches,  or  other  circumstances,  short  of  the  forty  years ;  and 
secondly,  whether  the  disabilities  of  parties  by  reason  of  mi- 
nority or  the  like,  were  to  be  added  to  the  time  allowed  for 
reduction  by  the  forty  years  prescription.  (2  Shaw  i&  McLean, 
147  to  1S3.) 

The  case  was  heard  accordingly,  and  a  decision  made  on  the 
9th  of  March,  1837,  in  which  all  the  judges  present  (eleven  in 
number)  concurred,  and  the  interlocutor  entered  was,  that  if  the 
minorities  should  be  completely  established,  the  pursuers  cannot 
be  held  as  barred  from  challenging  the  decrees  of  1786  and 
1788,  as  decrees  in  absence ;  and  it  then  remitted  the  case  to 
the  Lord  Ordinary  to  have  it  proceed.  The  whole  court  held, 
L  That  as  the  decree  affected  the  title  to  a  heritable  estate,  mi- 
norities were  to  be  deducted  in  computing  the  years  of  prescrip- 
tion against  the  pursuers  ;  and  2.  That  if,  after  deducting 
minorities,  the  long  prescription  had  not  run  upon  the  decrees 
in  absence,  those  decrees  did  not  technically  form  a  title  to 
exclude ;  yet  nevertheless,  this  did  <<  not  necessarily  imply  the 
instant  recall  of  the  decrees,  or  place  the  defenders  in  the  same 
situation  as  if  they  had  never  been  pronounced."  But  that  lapse 
of  time,  combined  with  other  circumstances,  might  form  a  plea 
of  personal  exception  against  the  pursuers,  or  might  "  have  a 
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xnost  important  effect  ia  detenniDing  that  general  question  of 
which  the  pursuers  necessarily  undertook  to  make  out  the  affir* 
tn(Uive,  viz:  whether  in  the  whole  circumstances,  the  decree 
ought  or  ought  not  to  be  reduced.^ 

The  effect  of  this  elaborate  case,  as  I  understand  it,  is  that  a 
decree  in  absence  against  a  pupil  or  minor,  for  whom  there  was 
no  tutor  or  curator  appointed,  is  not  null  or  void  ;  but  is  liable  to 
reduction,  at  the  suit  of  the  minor  or  his  representatives,  within 
forty  years  after  its  entry,  adding  to  the  forty  years  the  periods 
of  minority.  And  that  special  circumstances  may  abridge  the 
period  within  which  reduction  may  be  rightfully  claimed,  or 
bar  it  in  a  shorter  time. 

In  Roberton  v.  Roberton,  9  Cases  in  the  Court  of  Session,  by 
Shaw,  Dunlop,  Bell,  &c.,  866 ;  S.  C.  4  Deas  &  Anderson,  244 ; 
July  2,  1831 ;  a  suit  had  been  commenced  in  1804,  by  children, 
(of  whom  the  plaintiff,  who  was  then  a  minor,  was  one,)  against 
their  uncle,  in  action  of  count  and  reckoning.  The  plaintiff  had 
no  curator  ad  lites,  in  that  suit.  There  was  a  decree  against 
the  uncle,  and  the  plaintiff  received  his  share  under  it,  pursuant 
to  drafts  drawn  while  he  was  a  minor,  but  which  were  settled 
with  his  agent  after  he  was  of  full  age.  After  an  interval  of 
fifteen  years,  he  brought  an  action  in  reduction  of  the  decree, 
alleging  errors,  d&c.,  in  the  accounts.  The  court  of  session  held 
that  the  decree  was  homologated. 

The  rule  of  the  Scotch  law  requiring  curatores  ad  lites,  applies 
as  well  to  cases  where  minors  are  pursuers,  as  where  they  are 
defenders ;  and  in  the  one  last  cited,  the  ground  was,  that  the 
decree  was  void  as  to  the  minor  pursuer  in  the  first  action. 
The  court  held  otherwise,  and  that  his  subsequent  action 
founded  on  the  decree,  made  it  conclusive  upon  him. 

The  long  contested  and  very  intricate  case  of  Mauley.  Maule, 
4  Deas  6o  Anderson,  262,  shows  that  the  omission  to  have  a 
tutor  ad  lUes,  at  the  most,  brings  a  decree  which  would  other- 
wise put  the  minor  to  his  Quadrennium  Utile,  to  the  level  of  a 
decree  in  absence,  and  subjects  it  to  the  action  of  reduction 
within  the  forty  years. 

Analogous  in  principle  to  these  cases,  is  Craigie  v.  Scobie,  4 
Deas  ic  Anderson,  303.    There  a  decree  in  absence  had  been 
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obtained  against  a  married  woman,  while  she  was  under  inter- 
diction, (relative  to  which  see  1  Bell's  Comm.  139  to  141,)  with* 
out  making  her  interdictor  a  party.  A  new  suit  founded  upon 
that  decree,  was  brought  against  her,  in  which  she  pleaded  that 
the  decree  was  null  for  that  cause.  It  was  decided  that  the 
plea  of  nullity  of  the  decree,  could  only  be  competently  dis- 
cussed in  a  process  of  reduction. 

It  may  be  seen  by  Mr.  Surge's  valuable  work,  that  various 
nullities^  as  they  are  termed  by  the  civil  law  lawyers,  must  be 
taken  advantage  of  by  an  appeal,  or  similar  direct  proceeding, 
end  may  be  cured  by  lapse  of  time. 

The  result  of  this  examination  is  that  the  decree  is  not  null 
and  void  for  the  error  in  the  mode  of  appearance  for  the 
minor  in  the  multiple-poinding ;  and  that  her  remed7  for  the 
defect  was  by  reduction  of  the  decree  in  the  conrt  of  session. 
The  case  heretofore  cited,  Voorhees:^.  The  Bank  of  the  United 
StcUeSj  10  Peters,  449,  forcibly  illustrates  the  principles  of  law 
applicable  to  the  defects  objected  against  this  decree,  ns  well  as 
the  competent  mode  of  taking  advantage  of  the  same.  See  also 
Thompson  v.  Tolmie,  2  ibid.  167, 163  ;  and  Cfrignon^s  Lessee  v. 
Astor,  2  Howard's  U.  S.  Rep.  319,  340,  &c. 

The  bill  alleged  that  the  decree  reserved  the  rights  of  the 
defenders,  as  between  themselves.  I  think  its  express  terms 
show  the  contrary,  and  that  it  is  a  positive  decree  against 
the  younger  children,  in  favor  of  George  Douglas,  as  to  the 
entire  third  of  the  heritable  estates.  That  such  is  the  appro- 
priate effect  of  a  decree  in  multiple-poinding,  see  2  BelPs  Law 
Diet.  239,  240 ;  Ersk.  Inst.  B.  4,  Tit  3,  §  23. 

One  ground  remains,  upon  which  the  decree  was  assailed  at 
the  hearing  with  much  zeal  and  a  powerful  display  of  argument. 
I  allude  to  the  charge  of  fraud  against  the  defendant,  in  respect 
of  the  decree,  and  the  proceedings  which  led  to  it.       ' 

The  only  charge  in  the  bill  which  approaches  to  an  intima- 
tion of  fraud  is,  that  at  the  time  the  proceedings  were  commen- 
ced, and  while  the  same  were  in  progress,  and  when  the  decree 
was  pronounced,  the  defendant  was  in  Scotland,  with  the  under- 
standing that  he  should  look  to  the  interests  of  his  younger 
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brother  and  sisters,  and  should  keep  the  family  iaformed  of  every 
thing  that  transpired  in  relation  thereto.  And  that  Mrs.  Monroe 
was  then  an  infant  of  tender  years,  residing  in  the  city  of  New 
York,  where  her  guardians  also  resided.  The  bill  avers  that 
they  were  all  wholly  ignorant  of  the  suit  and  proceedings,  and 
in  this  connection,  states  that  no  process  was  served,  and  no  no- 
tice given  to  her  or  her  guardians. 

Without  stopping  to  criticise  the  meagre  aspect  of  this  allega- 
tion, as  a  ground  work  for  so  grave  an  accusation  as  was  made 
at  the  hearing ;  I  am  perfectly  satisfied  that  no  man  can  read 
Mrs.  Margaret  Douglas's  letters  to  Samuel  Douglas,  describing 
the  habits  and  character  of  the  defendant,  and  cautioning  him 
against  consulting  her  son  or  depending  upon  him,  either  in  re- 
spect to  his  own  interests  or  the  interests  of  the  rest  of  her  fa* 
mily ;  without  a  perfect  conviction  that  the  charge  in  the  bill, 
relative  to  his  being  intrusted  with  the  interests  of  his  brother 
and  sisters,  is  utterly  without  foundation. 

The  multiple-poinding  was  doubtless  the  offspring  of  the 
trustees  desire  to  settle  the  question  of  title,  and  to  purchase 
the  castle  estate  for  the  son  of  James  Douglas ;  and  the  testimo- 
ny in  the  cause  has  satisfied  me  that  the  defendant  had  no  con- 
cern with  its  institution,  or  with  its  management  in  respect  of  the 
other  parties  in  the  proceeding. 

The  claim  that  the  defendant  was  a  trustee  of  the  proceeds 
of  the  heritable  estate  for  the  other  children,  falls  with  the 
charge  of  fraud. 

With  a  decree  of  a  competent  tribunal  adjudging  the  estate  to 
be  his,  and  an  uninterrupted  claim  of  the  whole  as  his  own, 
exclusive  of  any  other  right,  from  the  time  of  such  decree  to 
this  day,  there  is  no  room  for  the  doctrine  of  constructive  trusts, 
as  applicable  to  the  property  in  question. 

My  conclusion  on  the  points  already  examined,  relieves  me 
from  looking  into  the  defendant's  strong  ground  of  the  ^<  homo- 
legation"  of  the  decree  in  question. 

In  my  judgment,  the  decree  itself  is  a  bar  to  this  suit ;  and 
the  complainants  remedy,  (if  any  there  be  remaining  to  them  at 
this  day,)  against  the  defects  alleged  in  the  decree,  and  the  pro- 
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ceedings  which  led  to  it ;  is  in  the  court  of  session  in  Scot- 
land. 
The  bill  must  be  dismissed  with  costs.(a) 


(a)  The  compIaiDuitB  appealed  to  the  chancellor,  and  Uie  decree  was  affirmed 
by  the  inpreme  coart  in  eqoitj,  before  Joilices  Joneai  Hnribat  and  Edmondi,  Sept. 
S9th,  1849. 


The  following  index  to  the  eontente  of  the  eve,  bb  it  appears  in  this  volnme« 
may  be  eonvenient : 

Statement  of  the  bill  of  complaint,  page                 .                        .  .128 

«         of  will  of  Sir  William  Douglas,      ....  128 

The  mnltiple-poinding,          .                       .            •            .            .  .132 

The  Ist  sammoDs,         .......  133 

"    Retonu  to  ditto,  .......    138 

"    Claim  of  George  Donglas,  ....  139 

*'         his  brother  and  sisters,         .  .  .  .  •    141 

•*    Interioontora  of  the  Court  of  Session,      .  .  •  .  143 

Statement  of  the  answer  in  this  sait,  .  .  •  .143 

Complainants  testimony,  .  .  .  •  •  •  1S3 

I  Do.  H.  D.  Crager,  .......    154 

I  Do.  Messrs.  Anderson,  Edinburgh,  ....  157 

Do.  Account  of  Mr.  Young,  writer  to  the  signeli  against  yonnger  ehtl- 

dren  of  G.  Douglas,  deceased,  .  •  .  .    159 

Do.  Extracts  from  correspondence  between  Mrs.  Douglas  and  Samuel 

Douglas,  .....  163 

Defendant's  testimony,  ylz. : 

Memorial  submitted  by  trustees  of  Sir  W.  D.  to  counsel,  in  1810,  and  their 

response,    ...•...*•    168 
Extract  from  Mrs.  Douglas*  letter,  .  .  169 

Complainant's  opening  argument,  .  .  «  .169 

Defendant's  argument,  .  .  .  .  .  .  171 

Complainant's  reply,  •  •  .  .  .175 

Opinion  of  the  Assistant  Vice-chancellor,  .  •  •  •    178 
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J0NE8  v»  Weed,  St.  John  and  others. 

A  bill  by  a  mortgajree  against  hit  mortgagor  1  and  agaiait  a  itranger  to  the  mort- 
gage who  claims  the  premises  by  a  title  paramount,  praying  a  foreclosure  of  the 
mortgage ;  is  an  ejectment  in  equity  against  the  adTerse  claimant,  and  cannot 
be  sustained. 

Chancery  will  not  entertain  a  question  of  pure  legal  title,  when  it  is  net  coupled 
with  some  equity  against  the  party  claiming  the  title. 

An  infant  defendant,  without  regard  to  his  answer,  may  make  at  the  hearing,  any 
objection  to  the  relief  which  the  case  discloses,  whether  it  was  apparent  on  the 
bill  itself,  or  comes  out  in  the  testimony. 
Poughkeepsie,  July  31 ;  Sept.  5, 1846. 

The  bill  was  filed  to  foreclose  a  mortgage  dated  September 
26,  1845,  on  a  farm  in  the  county  of  Westchester,  executed  by 
Ehiathan  Weed  and  Rhoda  his  wife  to  the  complainant; 
against  the  mortgagors  together  with  Abijah  St.  John  an  infant, 
and  Alice  St.  John  his  guardian.  The  bill  was  taken  as  con- 
fessed by  all  the  defendants  except  the  infant,  who  answered  by 
his  guardian  cul  litems  and  claimed  the  mortgaged  premises  to 
be  his  own  in  fee  by  descent  from  his  half  brother,  alleging 
that  the  mortgagors  had  not  any  title  when  they  gave  the  mort- 
gage, and  were  not  in  possession  of  the  premises. 

Issue  was  joined  on  this  answer,  and  proof  taken.  The  whole 
controversy  as  to  the  title,  turned  on  the  point  whether  the 
infant  or  Rhoda  Weed,  was  the  heir  at  law  of  Joseph  St.  John, 
who  it  was  conceded,  died  seised  of  the  farm  in  July,  1845,  in- 
testate and  without  issue. 

It  appears  that  the  farm  was  the  property  of  Rhoda's  sister 
Martha,  who  jwas  the  wife  of  Abijah  St.  John.  That  on  her 
death,  it  descended  to  her  son  Joseph.  That  her  husband  sub- 
sequently married  Alice  Clark,  and  the  infant  Abijah  St.  John, 
was*  the  issue  of  such  marriage,  and  was  thus  the  half  brother 
ex  parte  pcUerna  of  the  person  last  seised,  although  not  of  the 
blood  of  the  person  from  whom  the  estate  descended. 

The  complainant's  counsel  argued  the  cause  fully,  (in  writing,) 
on  the  title  to  the  property.  The  counsel  for  the  infant,  insisted 
that  he  should  not  have  been  made  a  party  to  the  foreclosure. 
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M.  Mitchell  and  W.  Sillimany  for  the  complainants. 
J.  W.  TompkinSj  for  the  infant  defendant. 

The  Assistant  Vice-Chancelloh. — An  infant  defendant 
«8  entitled  to  make  at  the  hearing,  any  objection  to  the  relief 
sought  by  the  bill,  which  the  case  discloses,  whether  it  was 
apparent  on  the  bill  itself,  or  came  out  in  the  testimony. 

It  is  now. objected  in  his  behalf,  that  the  complainant  had  no 
right  to  make  him  a  party  to  the  suit,  because  his  title  is  adverse 
to  that  of  the  complainant  and  bis  mortgagors. 

The  infant  defendant  claims  the  whole  of  the  mortgaged  pre- 
mises as  the  heir  of  his  brother  of  the  half-blood,  Joseph  St. 
John.  The  complainant  claims  that  Rhoda  Weed,  (who  with 
her  husband  mortgaged  to  him,)  was  the  sole  heir  of  Joseph  St. 
John  capable  of  inheriting  those  premises,  and  that  on  his  death 
she  became  seised  in  fee  of  the  whole  premises.  If  the  infant's, 
claim  be  well  founded,  neither  the  mortgagors  nor  the  mortga- 
gee, have  any  title  or  right  to  the  premises.  If  the  complainant 
is  correct  in  his  position,  the  infant  never  had  any  interest  in 
the  same.  And  this  is  the  principal,  and  the  only  important 
issue,  made  by  the  pleadings. 

-  In  The  Eagle  Fire  Company  v.  Lent^  6  Paige,  635,  the 
chancellor  decided,  upon'  an  objection  for  the  want  of 
parties,  that  a  mortgagee  filing  a  bill  to  foreclose  his  mortgage, 
has  no  right  to  bring  into  court  one  who  claims  a  part  of  the 
lands  mortgaged,  adversely  to  the  title  of  the  mortgagor  and  the 
mortgagee ;  and  that  the  latter  cannot  try  the  validity  of  the 
legal  title  or  claim  to  such  part  of  the  premises,  in  a  foreclosure 
suit. 

This  appears  to  be  perfectly  decisive  of  the  case,  in  respect  of 
the  infant. 

I  may  add,  that  the  same  principle  was  applied  to  a  bill  for 
specific  performance,  in  the  opinion  of  Lord  Eldon  in  Mole  v. 
Smithf  Jacob's  R.  490 ;  and  it  was  enforced  in  a  similar  suit  by 
the  court  of  appeals  in  Virginia,  in  Lange  v.  Jones^  6  Leigh, 
192. 

The  same  point  was  held  in  a  mortgage  case  before  me,  Feb* 
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ruary  19, 1845.  {Banks  v.  Walker^  3  N.  Y.  Legal  Obsenrer, 
340,  342.)(a) 

In  Plumbe  v.  Plumej  AY.&  Coll.  346,  it  was  held,  that  a  bill 
which  was  in  the  form  of  an  equitable  ejectment  bill  against 
one  person,  and  a  bill  to  redeem  as  against  another,  is  multi- 
farious. 

This  suit  may  be  aptly  termed  an  ejectment  in  equiify  against 
Abijah  St.  John.  He  has  no  interest  whatever  in  the  mortgage 
or  in  the  title  mortgaged.  He  claims  the  land  as  his  own,  in 
defiance  of  all  the  parties  to  the  mortgage  and  those  claiming 
under  them. 

The  question  is  one  of  title  purely,  a  dry  legal  question,  which 
this  court  cannot  entertain,  when  it  is  not  coupled  with  some 
equity  against  the  party  claiming  the  title. 

The  bill  as  to  Abijah  St.  John  must  be  dismissed  with  costs. 


Draper  t«  Gordon  &^  Brown. 
Gordon,  v.  Draper  &  Brown. 

A  croH-bHT  ■  a  defence  ;  and  the  matten  vpoo  which  it  k  founded,  mut  be  elated 
in  the  original  suit,  as  well  as  in  the  croea  bill. 

A  defendant  cannot,  by  a  cross  bill,  baye  the  benefit  of  a  defence  to  the  originai 
suit,  which  was  known  to  biro  when  he  answered ;  and  wbiefa  might  hare  been» 
but  was  not  stated  in  his  answer. 

Where  the  cress  suit  fails  as  a  defence,  it  cannot  be  permitted  indirectly  to  efiect  a 
defence,  by  treating  it  aa  am  original  suit,  and  proceeding  to  a  hearing  and  de« 
cree  thereopoa. 

The  role  that  cTery  defence,  which  might  have  been  set  op  in  a  suit,  whether  ac- 
tually made  or  not ;  is  cut  off  by  a  judgment  or  decree,  applies  to  a  defence  first 
made  by  a  cress  bill,  which  might  have  been  set  op  in  the  answer. 

tVhere  the  point  in  issue  in  both  salts  is  the  same,  no  testimony  has  been  taken  ia 
the  original  suit,  and  the  cross  bill  was  filed  in  time ;  the  depoaitieno  taken  in  the 
cross  suit,  may  be  read  in  both  canses,  when  they  are  heard  together. 

One  purchasing  at  a  great  discount,  with  his  own  funds,  judgments  against  a  bank- 
rupt firm,  at  the  instance  of  one  of  the  partners,  and  on  his  promise  or  aasuranoe 
that  he  will  Immediately  replace  the  advance  ;  there  being  no  deposit  or  other  so- 


(a)  Since  reported  in  2  Sand.  Ch.  R.  344 ;  and  affirmed  by  the  chancellor,  3  Barbi 
Cb.  R.  43& 
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entity  fifen  for  the  fulfilment  of  tncli  ptomiee ;  does  not  become  a  trustee  for 
the  partner  or  the  firm,  althou^^h  soon  after  the  purehaae,  such  partner  pay  to 
him  on  account,  towards  the  amount  due,  a  sum  greater  than  he  paid  for  the 
judgments.  Nor  does  such  payment  operate  to  extinguish  the  judgments ;  or  to 
satisfy  them  beyond  the  amount  of  the  payment 
AfffU  21, 28,  29, 30,  and  May  1,  2 ;  September  11th,  1(^46. 

The  suit  of  Draper  against  Gordon  &  Brown,  was  commenced 
May  23,  1843.  It  was  a  creditors  bill,  after  the  return  of  exe- 
cutions unsatisfied,  containing  the  usual  allegations  of  such  bills, 
with  a  specification  of  certain  property  and^  things  in  action 
which  it  sought  to  reach.  It  set  forth  four  judgments  against 
Gordon  &  Brown,  which  Draper  claimed  to  own  as  assignee ; 
and  which  were  as  follows : 

1.  One  in  favor  of  Robert  Gilchrist,  for  $3155  71,  recovered 
July  31, 1842.  2.  One  in  favor  of  John  T.  Gilchrist,  for  $2148 
83,  recovered  July  6,  1842.  3.  One  in  favor  of  John  W.  Martin, 
for  $1592  08,  recovered  July  21,  1842.  And  4.  One  in  favor 
of  The  Lewis  County  Bank  for  $3127  81,  rebovered  June  27, 
1842. 

The  suit  was  defended  by  Gordon,  who  put  in  an  answer, 
and  subsequently  filed  a  cross  bill  against  Draper  &  Brown. 
The  contents  of  Gordon's  answer  and  cross  bill,  so  far  as  they 
are  material  to  the  case,  as  reported,  will  be  found  in  the  opinion 
of  the  court.  Draper  d&  Brown,  separately  answered  the  cross 
bill.  Issue  was  joined  on  both  bills,  and  much  testimony  taken ; 
principally  in  the  cross  suit. 

The  following  facts,  with  many  others,  appeared  by  the 
pleadings  and  proofs  : 

Gordon  &  Brown  were  commission  merchants  and  dealers  in 
country  produce,  in  the  city  of  New  York,  and  had  transacted 
an  extensive  business  for  Curtis,  Easton  &  Co.,  buyers  of  butter 
and  cheese  in  the  county  of  Lewis.  In  the  fall  of  1841,  they 
had  accepted  the  drafts  of  Curtis,  Easton  &  Co.,  for  a  large 
amount,  and  received  from  them  for  sale,  a  large  quantity  of  pro* 
duce.  In  the  winter  following,  Gordon  &  Brown  failed,  having 
in  their  hands  a  part  of  the  produce  so  consigned  by  Cunisi 
Easton  &,  Co.  and  having  bills  receivable  for  a  portion  of  the  same, 
which  had  been  sold.    The  drafts  of  C.  E.  &  Co.  on  them,  to 
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the  amount  of  $16,000,  were  protested,  and  remained  unpaid. 
The  Lewis  County  Bank  held  the  greater  part  of  these  drafts, 
and  the  judgments  before  mentioned  were  recovered  upon  a 
part  of  such  drafts,  for  the  benefit  of  the  bank. 

A  portion  of  the  butter  of  C.  E.  &  Co.,  had  been  sold  by  G. 
&  B.,  and  shipped  by  them  to  C.  F.  Joy,  of  Boston,  who  ga^e 
his  notes  for  the  price,  and  he  owed  G.  &  B.  notes  and  bills,  in 
all  amounting  to  $6,450.  At  the  time  of  the  failure  of  G.  &  B., 
these  notes  were  in  the  possession  of  Brown.  Grordon&  Brown' 
quarrelled  upon  their  failure,  and  Gordon  obtained  and  kept 
sundry  assets  and  securities  of  the  firm,  which  were  detailed  in 
Draper's  bill. 

Curtis,  Easton  &  Co.  filed  a  bill  in  chancery  against  Gordon^ 
&  Brown,  to  lay  hold  of  such  of  the  produce  as  remained  on 
hand,  and  the  avails  of  that  sold,  so  far  as  it  could  be  identified.- 
Gordon  contested  their  suit,  and  the  only  asset  which  the  suit 
leached  distinctly,  was  a  debt  duefirom  Gilchrist  &  Co.,  for  about 
$600. 

The  Lewis  County  Bank,  in  endeavoring  to  enforce  their  de- 
mands, took  out  attachments  against  G.  &  B.  in  the  state  of 
Massachusetts,  and  levied  them  on  the  butter  before  mentioned, 
on  its  arrival  in  Boston,  which  C.  F.  Joy  had  purchased  while 
on  its  way  from  New  York.  Joy  thereupon  sued  the  sheriff  in 
Boston,  for  the  recovery  of  the  butter,  and  in  that  suit  made  a 
large  claim  for  danutges,  the  butter  having  been  sold  by  the 
sheriff  at  a  great  loss  from  the  invoice  price. 

While  things  were  in  this  situation.  The  Lewis  County  Bank, 
and  Mr.  Curtis,  of  C.  E.  &  Co.,  attempted  to  settle  the  claims 
against  G.  ic  B.  They  first  offered  the  judgments  in  question 
to  Gordon,  for  $6000,  of  which  the  Gilchrist  $600  was  to  form 
a  part  Gordon  declined  to  discharge  them,  because  he  insisted. 
Brown  had  withdrawn  most  of  the  available  means  of  the 
firm,  and  ought  to  pa;jr  the  amount.  Subsequently,  Curtis  and 
the  agent  of  the  bank  went  to  Boston,  and  with  the  aid  of 
Brown  and  Draper,  negotiated  a  settlement  on  the  following  . 
terms  : 

The  bank  was  to  retain  the  $600,  due  from  Gilchrist  ifc  Co., 
and  on  receiving  a  release  and  discharge  from  Joy  of  his  suit 
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against  the  sherifif,  and  his  claim  for  damages,  and  on  receive 
ing  from  Draper  $2,700  in  cash,  the  bank  would  transfer  all 
the  judgments  to  Draf)er,  and  he  was  to  have,  if  he  desired, 
the  benefit  of  Curtis,  Easton  &  Co.'s,  pending  chancery  suit. 
Brown  agreed  to  deduct  from  the  notes  of  Joy,  for  his  costs 
and  damages  respecting  the  butter,  the  difference  between 
the  amount  of  the  notes  and  the  proceeds  of  the  sale  in 
the  hands  of  the  sheriff.  This  was  in  February,  i843« 
Brown  soon  after  received  the  balance  of  the  notes  from  Joy, 
and  in  June,  1843,  paid  to  Draper,  on  accountof  the  judgments, 
about  $3,750  in  cash,  (which  arose  from  those  notes,)  and  about 
•2,700  in  notes  and  checks,  of  which  a  portion  was  of  no 
value. 

It  was  claimed  by  Gordon,  that  Draper's  purchase  was  made 
for  Brown's  benefit,  and  with  funds  furnished  by  Brown,  or  se- 
cured to  Draper  before  hand,  and  that  the  judgments  were  thus 
extinguished.  Some  other  facts  will  be  found  stated  in  the  opin« 
ion  of  the  court. 

E.  Sandfordy  for  Draper. 

A.  Underhill  and  A.  L.  Jordan^  for  Gordon. 

The  Assistant  Tice-Chancbllor. — ^The  defence  to  the 
original  suit,  on  the  part  of  Gordon,  is  that  the  four  judgments 
claimed  by  Draper,  were  paid  off  and  satisfied  by  means  of  the 
consideration  on  which  they  were  assigned  to  him,  being  fur- 
nished and  advanced  by  Brown,  out  of  the  property  of  the  firm 
of  Gordon  &  Brown.  This  is  the  summary  of  the  defence  at 
the  conclusion  of  the  answer.  It  is  previously  stated  with  a  de- 
tail of  the  circumstances,  which  I  will  briefly  recapitulate. 

C.  P.  Joy,  of  Boston,  owed  Gordon  &  Brown  $5,460  in  ne- 
gotiable  bills  and  notes,  which  were  in  the  hands  of  Brown> 
Gilchrist  &  Co.,  of  New  York,  owed  the  same  firm  about  $600. 
Brown,  conspiring  with  Draper,  to  injure  and  defraud  Gordon, 
induced  Draper  to  apply  for  an  assignment  of  the  judgments, 
offering  about  $5000,  and  Brown  agreeing  to  furnish  to  him  the 
amount  to  be  paid ;  and  an  assignment  was  obtained  accord- 
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ingly,  and  Brown  furnished  and  advanced  to  Draper  the  amount 
which  he  paid  to  obtain  it,  out  of  the  property  of  the  firm  of  Gor- 
don &  Brown.  The  debt  of  Gilchrist  &  Co.  was  a  part  of  the 
consideration  of  the  assignment  of  the  judgments,  and  Brown 
permitted  Draper  to  turn  it  over  to  the  Lewis  County  Bank. 
The  residue  of  the  consideration,  was  furnished  by  Brown  to 
Draper,  out  of  the  bills  receivable  of  Joy  due  to  the  firm,  and  the 
same  was  used  by  Draper  to  purchase  the  assignment. 

The  charge  is  reiterated  in  a  variety  of  forms,  that  the  entire 
and  only  consideration  paid  by  Draper,  was  furnished  by  Brown 
out  of  the  assets  of  Gordon  &  Brown  ;  that  Draper  really  and 
in  fact  never  advanced  of  his  own  property  or  funds,  any  amount 
whatever  towards  procuring  the  assignment;  but  it  was  pro- 
cured solely  by  the  funds  and  property  of  Gordon  &  Brown. 

The  allegations  in  the  cross  bill,  are  not  to  be  regarded  in  this 
part  of  the  case,  otherwise  than  as  they  amplify  these  states 
meiits ;  because  a  cross  bill  is  a  defence,  and  the  matters  upon 
which  it  is  founded  must  be  stated  in  the  answer  to  the  original 
suit,  as  well  as  in  the  cross  bill.  This  fundamental  rule  will  be 
found  laid  down  in  Irving  v.  DeKay^  10  Paige,  319, 322 ;  Ga- 
latian  v.  Erwin,  Hopkins,  48,  68,  and  8  Cowen,  361 ;  Field  v. 
Schieffelin,  7  J.  C.  R.  250 ;  May  v.  Armstrong,  3  J.  J.  Marsh. 
262. 

In  reference  to  the  defence  set  up  in  Gordon's  answer,  the 
proof  fall^  wholly  short  of  sustaining  it.  So  far  from  that,  the 
proof  is  undoubted,  that  the  consideration  paid  by  Draper  for  the 
assignments,  was  advanced  by  him  out  of  his  own  property,  and 
no  part  of  it  was  furnished  to  him  by  Brown.  Whatever  may 
be  the  efiect,  in  this  case,  of  proving  that  Brown  agreed  to  in- 
demnify  Draper,  or  that  he  did  subsequently  pay  to  Draper  more 
than  the  advance  made  by  the  latter;  it  is  perfectly  clear  that  it 
does  not  apply  to  the  issue  made  by  the  answer  to  the  original 
bill. 

The  debt  of  Gilchrist  &  Co.,  which  the  answer  states  as  a  part 
of  that  consideration,  was  not  turned  over  by  Draper  to  the 
bank.  It  was  reserved  by  the  parties  to  the  assignment,  as  a 
debt  which  they  had  already  acquired  by  Curtis,  Easton  d&  Co.'s 
auit  in  this  court  against  Gordon  &  Brown ;  and  it  does  not  ap* 
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pear  that  the  bank,  or  those  parties,  have  ever  acquired  any  other 
right  to  the  Gilchrist  debt,  than  that  secured  by  the  chancery 
proceeding. 

The  next  inquiry  is  upon  the  case  made  by  the  cross  bill,  and 
here  Gordon  is  met  with  the  objection  that  the  testimony  taken 
in  the  cross  suit  cannot  be  read  in  the  original  cause. 

Where  the  point  in  issue  is  the  same  in  both  suits,  and  no 
testimony  has  been  taken  in  the  original  suit,  and  the  cross  bill 
was  filed  in  time,  it  seems  that  the  depositions  taken  in  the  cross 
suit  may  be  read  in  both  causes  where  they  are  heard  together. 

So  far,  the  objection  is  not  well  taken ;  but  it  goes  much  far- 
ther. 

This  is  a  cross  bill,  having,  it  is  true,  two  objects ;  Jirst,  a  dis- 
covery in  aid  of  the  defence  to  the  original  bill,  and  secondly, 
the  cancellation  of  the  judgments  on  which  that  bill  is  founded ; 
but  the  relief  asked,  can  only  be  granted  on  proof  of  facts  which 
would  be  a  perfect  defence  to  the  original  bill. 

The  defendant  having  made  his  defence  by  an  answer  to  that 
bill,  has  exhibited  a  cross  bill  setting  up  another  state  of  facts 
which  he  insists  is  a  good  defence  to  the  judgments,  and  enti- 
tles him  to  have  them  discharged. 

This  new  state  of  facts,  as  has  already  been  shown,  is  inad- 
missible in  the  original  suit,  because  it  is  not  in  issue  there. 

The  question  is,  can  it  be  made  available  in  the  cross  suit, 
when  it  is  not  available  in  the  former  ? 

In  other  words,  shall  a  defendant,  by  a  cross  bill,  have  the 
benefit  of  a  defence  to  the  original  suit,  which  was  known  to 
him  when  he  answered,  which  there  was  nothing  to  prevent  him 
from  stating,  and  which  he  has,  nevertheless,  omitted  to  set  up 
in  such  answer?  I  think  he  cannot.  If  a  defendant  at  law  in 
a  suit  on  a  bond,  after  pleading  payment  solely,  should  file  a  bill 
of  discovery  in  respect  of  the  payment,  and  also  alleging  fraud 
in  procuring  the  bond,  and  asking  a  discovery  in  regard  to  that 
also,  and  that  the  bond  should  be  given  up ;  this  court  would 
refuse  the  latter  branch  of  the  discovery,  and  all  the  relief  sought, 
because  of  his  omission  to  interpose  his  defence  in  the  suit  at 
law.  If  he  had  pleaded  the  fraud  at  law,  the  discovery  would 
have  been  entertained.    (See  Crane  v.  Bunnell,  10  Paige^  333.) 
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So  here,  if  the  answer  to  the  original  bill  had  set  up  the  addi- 
tional grounds  for  relief  contained  in  the  cross  bill,  (assuming 
them  to  be  valid,)  and  thereupon  the  latter  had  sought  a  discov- 
ery of  those  matters,  and  the  consequent  relief;  the  court  could 
have  regarded  the  whole  cross  bill  as  a  defence  in  the  first  in- 
stance, and  on  its  being  made  out,  could  consistently  refuse  the 
relief  sought  in  the  first  bill,  and  grant  that  asked  in  the  cross  suit; 

As  the  case  now  stands,  the  matter  is  in  this  position.  Gor- 
don has  failed  to  show  a  defence  to  the  original  bill,  and  Draper 
is  entitled  to  a  decree  ;  but  Gordon  claims  that  in  his  attack  on 
Draper,  he  has  shown  that  the  latter  ought  not  to  have  satisfac- 
tion, but  should  cancel  the  judgments.  The  cross  suit  fails  as  a 
defence,  but  it  is  claimed  to  have  the  same  benefit  derived  from 
it  by  way  of  attack,  and  virtually  as  a  separate  suit. 

This  is  wholly  incongruous,  and  would  lead  to  endless  confu- 
sion. The  relief  prayed  in  the  cross  suit,  does  not  alter  the  case, 
because,  in  order  to  reach  it,  the  party  must  first  establish  what 
would  have  been  a  good  defence  to  the  original  bill. 

I  find  nothing  decisive  in  the  books  on  this  point,  but  consid- 
ering the  scope  and  object  of  cross-bills,  I  can  entertain  no  doubt 
about  it. 

As  illustrating  the  question,  I  refer  to  Christian  v.  Wrenn, 
Bunb.  321,  where,  on  a  bill  for  tithes,  the  defendant  set  up  in  his 
answer  a  modus  of  lid.  for  every  tenth  lamb,  "and  so  in  pro- 
portion for  a  less  number  f  and  then  filed  his  cross  bill  to  estab- 
lish his  modus,  but  in  stating  it,  omitted  the  words  which  I  have 
quoted  ;  he  was  not  allowed,  on  the  bearing,  to  read  the  deposi- 
tions taken  in  the  original  cause,  as  evidence  in  the  cross  cause, 
(although  he  had  obtained  an  order  to  warrant  it,)  because  the 
modus  set  up  in  the  cross-bill  was  different  from  that  insisted 
upon  in  his  answer  to  the  original  bill. 

In  the  case  of  Wilford  v.  Beaselet/,  3  Atk.  501,  cited  by  tlje 
counsel  for  Gordon,  Lord  Hardwicke  refused  to  suffer  the  evi- 
dence in  a  cross  cause,  to  be  read  touching  the  matters  in  issue 
in  the  original  cause  after  a  decree  in  th^  latter ;  clearly  show- 
ing that  when  the  party  has  neglected  to  make  his  defence  in 
the  original  suit,  he  shall  not  avail  himself  of  it  by  starting  it  in 
a  cross  suit.    And  in  the  same  case,  Lord  Hardwicke  allowed 
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depositions  to  be  read  in  the  cross  cause,  nai  relating  to  the 
4natters  put  in  issue  in  the  original  cause.  The  report  does 
not  show*  what  those  matters  were,  but  they  must  necessarily 
have  been  entirely  collateral  to  the  original  cause ;  for  what 
related  to  that  cause  was  excluded.  Besides  the  attempted  de* 
fence,  the  cross  bill  may  have  brought  forward  some  counter 
demand  against  the  adverse  party.  (See  also  1  Howard^s  Exch* 
Practice,  294) 

As  the  matter  of  the  cross  IhU  in  this  case  cannot  be  enter- 
tained as  a  defence  to  the  original  cause,  by  reason  of  the  omis** 
sion  to  put  it  in  issue  there ;  it  cannot  be  allowed  indirectly  to 
become  a  defence,  on  the  ground  of  its  entitling  the  defisndant 
to  have  the  subject  matter  of  the  original  suit  given  up.  The 
rule  that  every  defence  which  might  have  been  set  up  in  a  suit, 
is  cut  off  by  a  judgment  or  decree,  whether  it  were  actually 
made  or  not,  ought  to  apply  to  a  defence  first  made  by  a  cross* 
bill  which  might  have  been  set  up  in  the  answer. 

I  am  convinced  that  I  have  no  right  to  receive  against  Dra- 
per, to  affect  his  recovery  in  the  original  suit ;  the  testimony 
taken  in  support  of  the  new  case  made  by  the  cross-bill. 

The  question  just  discussed  is  new  in  its  application,  and  I 
may  have  erred  in  my  conclusion.  For  this  reason,  having 
considered  the  case  on  the  cross-bill,  and  formed  a  judgment 
upon  it,  it  is  proper  that  I  should  state  the  result  This  will  be 
done  in  as  brief  terms  as  possible. 

The  cross-bill  goes  on  the  ground  that  Brown  induced  Dra- 
per to  buy  the  judgments  for  his  benefit ;  having  before  or  at  the 
time  of  the  purchase,  put  into  Draper's  hands,  the  bills  receivable 
of  Joy  amounting  to  ^6300,  and  enough  with  the  debt  of  Gil- 
christ &  Co.  to  make  up  more  than  the  $6000,  which  Draper 
was  to  pay  for  the  judgments.  The  agreement  made  for  the 
purchase  is  thus  stated  in  the  cross-bill.  It  was  agreed  between 
Mr.  Bennett,  (the  agent  of  the  Lewis  County  Bank  and  Curtis 
and  others,)  Draper,  and  Joy,  Brown  consenting  thereto,  that 
Joy  should  discontinue  his  suit,  pending  virtually  against  the 
bank,  for  the  butter  which  he  had  bought  of  Gordon  &  Brown, 
and  which  the  bank  had  seized,  and  the  sheriff  had  sold  on 
attachment ;  and  should  receive  the  proceeds  of  the  sale  from 
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the  sheriff ;  that  $1700,  should  be  allowed  to  him  by  the  bank 
for  his  damages  and  costs,  and  Joy  should  be  credited  that 
amount  on  the  bills  which  he  gave  for  the  butter,  then  in  the 
hands  of  Draper,  and  should  pay  the  balance  to  Draper ; 
that  the  same  $1700,  should  go  to  reduce  the  sum  of  $6000| 
Draper  was  to  pay  the  bank  for  the  judgments ;  leaving  $2700, 
to  be  paid  by  Draper  in  cash  after  crediting  the  debt  of  Gilchrist 
&,  Co. ;  and  the  agent,  in  consideration  of  the  $5000,  thus  to 
be  paid  and  the  discontinuance  of  Joy's  suit,  agreed  to  assign 
the  judgments  to  Draper.  The  cross-bill  then  states,  that  owing 
to  a  temporary  absence  of  Joy  when  the  agreement  was  car* 
Tied  into  effect,  Draper  advanced  the  $2700,  for  Brown,  for  a  few 
days  and  until  Joy's' return,  upon  the  faith  of  Joy's  bills  re- 
ceivable so  held  by  Draper.  That  on  Joy's  return  a  few  days 
thereafter,  Draper  sent  Brown  to  Joy  with  those  bills,  who  re- 
ceived over  $3700,  from  Joy  therefor,  and  forthwith  paid  to 
Draper  the  $2700,  in  full  indemnity  and  reimbursement  to  him 
for  his  advance. 

Thus,  while  the  answer  sets  up  an  actual  use  of  Gordon  & 
Brown's  money  and  property  in  the  purchase,  furnished  to  Dra* 
per  in  advance ;  the  cross>bill  proceeds  upon  a  previous  indem- 
nity to  Draper  by  a  deposit  of  the  bills  receivable,  the  furnishing 
of  the  Gilchrist  ic  Co.  debt  for  the  purpose,  and  the  refunding 
to  Draper  of  his  temporary  and  accidental  advance  of  the  $2700, 
in  a  few  days  after  it  was  made. 

It  will  be  perceived  that  there  is  one  allegation  in  the  cross- 
bill, which  is  indispensable  to  its  whole  case,  viz.  that  when  the 
agreement  was  made  and  the  money  paid  by  Draper,  he  had  in 
his  hands  the  bills  receivable  of  Joy.  Because  any  naked 
promise  of  indemnity  by  Brown,  or  any  expectation  or  reliance 
upon  being  made  good  or  secure,  is  not  only  not  in  issue,  but 
it  would  not  furnish  any  ground  for  the  claim  that  it  was  Brown's 
purchase. 

Draper  denies  in  his  answer  to  the  crossbill,  that  be  had 
those  or  any  securities  in  bis  hands  on  that  occasion ;  and  the 
answer  is  not  disproved. 

Mr.  Bennett  testifies  respecting  that  arrangement,  as  if  the 
suit  were  one  by  the  bank,  to  set  it  aside  on  account  of  some 
imposition  practiced  upon  him«    He  is  entirely  mistaken  as  to 
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the  Gilchrist  d&  Go.  debt  forming  any  part  of  the  price  between 
the  bank  and  Draper.  The  assignment  which  he  aided  to  draw 
up,  proves  his  mistake.  He  was  evidently  confounding  at  the 
time  of  the  transaction,  as  well  as  when  testifying,  the  amount 
which  the  bank  would  realise  and  save  by  the  operation,  with 
the  amount  which  Draper  was  to  pay.  His  very  erroneous  idea 
of  the  sum  in  the  sheriff's  hands ;  and  his  singular  conviction 
that  Draper  at  last  offered  him  $100,  beyond  what  he  was  se- 
cured, when  he  at  the  same  time  says  that  Draper  was  to  receive 
the  whole  of  Joy's  bills,  and  was  indemnified  $3100,  besides ; 
together  with  his  confusion  on  the  points  already  mentioned; 
admonish  me  that  his  recollection  is  not  sufficiently  accurate  to 
be  relied  upon  to  prove  the  very  words  used  in  the  numerous 
conversations  he  had  with  Draper,  and  when  the  past  tense  and 
the  future  applied  to  such  words,  would  so  much  change  their 
eiiect 

The  testimony  of  Curtis  is  still  less  satisfactory.  He  is  very 
confused  as  to  dates,  had  forgotten  to  a  surprising  extent  the  busi- 
ness upon  which  he  visited  Boston  ;  and  what  he  says  as  to 
Draper  waiting  for  the  money  from  the  sheriff  and  from  Joy,  is 
explained  by  his  testimony  that  Draper  was  ready  to  pay  with- 
out that  money,  and  the  fact  that  Joy  was  absent  and  the  bank 
would  not  deliver  the  transfers  until  Joy's  suit  was  at  an  end. 

The  testimony  of  White  is  to  prove  an  admission  relating  to 
a  date  subsequent  to  the  transfer,  and  if  it  prove  Draper  had 
the  bills  receivable  in  March,  it  does  not  affect  the  point  im- 
mediately under  consideration.  As  in  the  instance  of  Mr.  Ben- 
nett, if  the  witness  had  said  "was  to  hold,"  instead  of  "held," 
the  whole  aspect  of  the  evidence  would  have  been  changed. 
I  ought  to  observe  that  the  accuracy  of  White's  memory,  is  very 
much  shaken  by  the  several  Boston  witnesses  who  were  present 
at  some  of  the  interviews  between  him  and  Draper. 

The  evidence  of  Joy,  while  it  shows  Draper  negotiating  with 
him  in  behalf  of  Bennett,  and  that  he  paid  his  acceptances  to 
Brown,  tends  to  prove  that  Brown  had  them  when  the  assign- 
ment of  the  judgments  was  negotiated  and  executed.  They 
were  at  some  period,  sealed  up  and  deposited  by  Brown  in  Dra« 
per's  iron  safe ;  but  the  time  when,  or  how  long,  this  witness 
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does  not  state ;  and  so  fsir  as  he  does  testify,  it  seems  that  they 
were  not  then  under  Draper's  control. 

In  short,  I  do  not  consider  it  proved  that  Draper  had  in  his 
possession  the  bills  receivable  of  Joy,  when  he  contracted  for 
the  judgments,  nor  when  they  were  assigned  to  him ;  or  that 
he  was  secured  or  indemnified  by  Brown  on  either  of  those 
occasions. 

The  statement  of  the  cross-bill  is  in  other  respects  widely 
variant  from  the  proof.  The  contract  as  to  the  assignment,  was 
between  Draper  and  the  holders  of  the  judgments.  The  assign* 
ment  itself,  shows  that  Joy  was  not  a  party  to  it,  and  the  evi- 
dence is  to  the  same  effect.  The  settlement  between  Joy  and 
the  bank,  was  a  condition  precedent,  but  it  was  a  distinct  con- 
tract from  the  other.  Then  as  to  the  baigain  between  Bennett 
and  Draper.  There  was  no  agreement  to  pay  $5000,  or  to 
turn  over  the  debt  against  Gilchrist  &  Co.,  or  to  pay  Joy's 
damages.  It  was  a  simple  agreement  to  pay  $2700,  leaving 
the  bank  to  retain  the  debt  of  Gilchrist  &  Co. 

I  suppose  the  facts  were  really,  as  I  will  now  state  them. 

Gordon  6^  Brown  on  their  failure,  believed  that  they  had 
been  seriously  overdrawn  by  Curtis,  Easton  d&  Co. ;  and  that  in 
justice,  the  bank  ought  not  to  collect  of  them  the  whole  amount 
of  the  drafts.  Hence,  the  controversy  with  the  bank  and  the 
drawers;  and  to  gain  time  to  effect  an  adjustment,  Gordon 
withdrew  to  New  Jersey,  and  Brown  to  Boston,  each  having  a 
part  of  the  joint  assets.  Gordon  became  satisfied  that  Brown 
had  injured  the  firm,  by  the  large  credits  to  his  Boston  house, 
Gove,  Brown  &  Co, ;  and  insisted  on  Brown's  furnishing  the 
whole  or  greater  part  of  the  amount  required  to  pay  the  claims 
in  question.  From  this  arose  the  quarrel  between  Gordon  and 
Brown,  and  when  the  claims  might  have  been  settled  for 
$6000,  Gordon  insisted  oq  Brown's  furnishing  the  whole  sum, 
and  Brown  refused  to  furnish  it ;  so  that  through  their  mutual 
stubbornness,  the  opportunity  was  lost 

Then  Mr,  Bennett  went  to  Boston  to  endeavor  to  sell  the 
demands,  and  being  more  alarmed,  and  less  informed,  about  the 
suit  of  Joy,  than  was  reasonable ;  he  sold  them  at  a  great  dis- 
count.   Draper  was  a  creditor  of  Gove,  Brown  ^  Co.,  and  every 
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thing  he  could  make  by  this  purchase,  wovld  help  to  retrieve 
that  debt.  He  was  also  a  friend  of  Brown.  Gove  applied  to 
him,  at  first  to  aid  them  to  buy ;  and  iailing  in  that,  ui^d  him 
to  buy  the  demands  for  his  own  benefit.  Draper  entered  into 
it,  and  finding  the  suit  of  Joy  was  the  great  bug-bear  to  those 
with  whom  he  was  negotiating,  doubtless  used  it  much  to  his 
advantage.  He  negotiated  between  Bennett  and  Joy,  and  pro- 
cured them  to  agree ;  to  effect  which,  Joy,  who  was  quite  as 
friendly  with  Brown  as  any  person  who  appears  here,  took 
Brown's  promise  to  reduce  his  bills  receivable  to  the  sum  which 
he  should  receive  from  the  sheriff  It  is  probable,  that  Brown 
gave  to  Draper  strong  assurances  that  he  would  turn  out  to  him 
enough  to  make  him  good  in  his  purchase;  and  I  have  no 
doubt  that  Draper  relied  upon  Brown's  honorary  obligation,  as 
well  as  the  compulsory  obligation  of  .the  judgments,  to  obtain  a 
greater  sum  than  he  should  pay  out  for  the  claims*  But  that  he 
had  any  indemnity  in  hand  which  secured  him,  I  do  not  believe. 

The  purchase  was  closed,  by  Draper's  paying  92700  of  his 
own  funds,  on  the  17th  February,  1843.  Soon  after  this,  Joy 
paid  his  acceptances  to  Brown  ;  and  Brown,  after  keeping  the 
money  until  June  th,  paid  it  over  to  Draper  on  account  of  the 
demands  which  had  been  assigned  to  the  latter.  And  at  the 
same  time,  he  paid  and  transferred  other  funds  and  secoritied  to 
Draper,  making  in  the  whole  about  $5500,  that  was  good  and 
available.  No  doubt  Brown  aided  Draper  all  he  could,  in  the 
negotiation  with  Mr.  Bennett ;  for  which  there  was  this  plain 
and  obvious  reason,  that  he  preferred  to  have  a  friend  for  a 
creditor,  to  one  who  was  indifferent  or  hostile. 

It  was  asked,  why  did  he  not  pay  the  Joy  bills  receivable  to 
the  bank,  in  discharge  of  the  whole  ?  The  answer  is,  that  he, 
like  Gordon,  was  wilful  and  obstinate,  and  preferred  to  suffer 
the  load  of  debt,  to  discharging  it  by  stripping  himself  of  every 
thing,  and  leaving  his  late  partner  with  property  in  his  hands. 

Either  of  them  had  a  perfect  right  to  pay  any  sum  on  the  bank 
debt,  or  any  other  debt.  Brown,  in  Januaiy,  1843,  might  with  per- 
fect propriety,  and  without  a  word  of  reproach  from  Gordon,  have 
paid  to  the  bank,  on  account  of  those  demands,  the  same  $6500, 
which  in  June  following  he  paid  to  Draper ;  and  thereby  have  left 
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the  same  amount  of  debt  impending  over  Gordon  and  himself,  that 
he  did  by  the  payment  to  Draper.  The  bank  might  reasonably 
eomplain  of  his  course  in  preferring  Draper  to  them,  but  it  is 
difficult  to  see  wherein  it  has  injured  Gordon.  Brown's  motive 
unquestionably  was,  to  keep  at  arms-length  with  Gordon,  be- 
Keving  he  could  at  any  time  settle  his  own  share  of  the  debts, 
more  readily  with  his  friend.  Draper,  than  he  could  with  his 
litigant  antagonists.  He  found  in  Draper  a  man  who  was 
willing  to  purchase  and  hold  these  debts  against  Gordon  and 
himself. 

I  do  not  know  of  any  rule  of  equity  which  forbids  such  a 
course.  There  was  confidence,  no  doubt,  and  an  honorary  re- 
liance upon  each  other,  existing  between  Brown  and  Draper. 
But  so  long  as  Draper  paid  his  own  money,  and  had  no  legal  or 
equitable  right  beyond  that  which  was  held  by  the  bank,  for 
enforcing  or  securing  the  debts,  there  was  no  trust  in  the  case, 
nor  any  obligation  imposed  upon  him,  other  than  those  to  which 
bis  assignors  were  subject. 

Suppose  that  Brown,  after  the  assignment  to  Draper,  had 
taken  it  into  his  head  to  pay  the  money  received  from  Joy,  and 
all  the  other  funds  and  securities  which  he  had  remaining,  to 
the  Bank  of  Utica,  on  their  debt  against  Gordon  &  Brown.  It 
was  entirely  in  his  power  to  have  made  such  a  payment. 
Draper  could  not  have  prevented  it,  by  any  control  he  had  over 
those  funds.  What  would  have  been  Draper's  prospect  of  being 
reimbursed  his  $2700,  after  such  an  operation  ;  and  what  would 
his  honorary  pledges,  and  his  promises  or  indemnity,  have  been 
worth  to  him,  after  the  funds  were  gone  ? 

The  case  of  Reed  v.  Wamer,  (5  Paige,  650,)  was  where  an 
agent,  employed  by  the  debtors  to  buy  in  their  debts  for  their 
benefit,  purchased  them  in  his  own  behalf.  Here  there  was  no 
agency  in  the  matter.  Draper  acted  for  himself  throughout,  and 
was  at  no  time  the  a^ent  of  Gordon  &,  Brown,  or  either  of 

them. 

I  cannot  but  think,  that  Gordon  has  mistaken  the  moral  and 
social  duties  and  obligations  of  his  late  partner,  for  those  of 
which  equity  takes  cognizance  ;  and  must  say,  that  in  my 
judgment,  the  cross  bUl  cannot  be  sustained  on  the  facts  proved. 
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The  complainant  in  the  original  suit,  is  entitled  to  the  usual 
decree  for  his  debt  and  costs.  His  costs  in  the  cross  cause,  may 
be  included  in  the  decree  as  a  part  of  those  in  the  creditor's 
suit. 

The  cross  bill  must  be  dismissed,  but  without  costSi  except  as 
above  directed. 


loDiNGs,  Receiver,  &c.  v.  Bruen  and  others^ 

A  trustee  cannot  become  the  parchaser  of  the  property  which  he  holds  in  trusty 
adrersely  to  the  beneficiary. 

This  rale  of  equity  applies  generally  to  a  sale  under  a  judgment  or  decree  in  faror 
of  strangers  to  the  trust 

The  right  to  ayoid  a  trustee's  purchase  of  the  trust  property,  is  not  personal  to  the 
beneficiary.  It  passes  to  his  heirs  or  legal  representatives ;  and  it  ii  a  right  in 
action  to  which  creditors  nuiy  become  entitled. 

Mortgagees  and  judgment  creditora,  may  purchase  at  sales  made  by  virtue  of  their 
securities;  because  they  stand  in  no  relation  of  trust  or  confidence  to  the 
debtor. 

A  purchase,  in  consideration  of  a  precedent  debt  of  a  doubtful  character,  made  from 
a  trustee  who  purchased  in  violation  of  his  duty,  was  set  aside  in  favor  of  the 
beneficiary. 

A  trustee,  having  bought  the  trust  property  at  a  mortgage  sale,  performed  valuable 
services  in  preserving  and  securing  the  same  for  his  own  benefit  On  the  pur- 
chase being  decreed  a  trust  for  his  beneficiaries,  he  was  allowed  a  AiU  remunera- 
tion, so  far  as  such  services  benefitted  the  estate. 

An  assignee  of  one  partner,  who  is  compelled  to  account  as  assignee  by  an  execu- 
tion creditor  of  another  member  of  the  firm,  (the  first  partner  being  largely  in- 
debted to  the  latter  member ;)  cannot  be  allowed  by  way  of  set  off,  or  other- 
wise, as  against  the  execution  creditor,  demands  due  to  him,  (the  assignee,)  in 
his  own  right,  from  the  creditor  partner. 

In  a  suit  by  creditors  of  an  assignor,  against  the  assignee,  to  compel  the  applica- 
tion of  the  remaining  trust  property,  on  the  ground  that  the  debts  for  which  it 
was  assigned  were  all  paid ;  the  asdgnee  claimed  to  turn  the  creditors  over 
against  another  part  of  the  trust  property,  which  he  had  restored  to  the  heirs  of 
the  assignor  in  full  satisfaction.  It  appearing  that  such  restoration  was  upon  a 
compromise  with  the  heirs,  made  under  circumstances  which  rendered  its  validity 
doubtful ;  it  was  heldf  that  the  assignee  thereby  acquired  no  title  to  the  residue^ 
which  could  interrupt  the  creditor's  remedy  against  the  same  in  his  hands. 
Whatever  remains  after  the  payment  of  the  debts  of  a  partnership  and  its  capital 
stock,  is  a  surplus  to  be  divided  between  the  partners. 
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It  18  immaterial  how  the  dehta  aroee,  if  they  are  eo-partnenhip  debta  when  paid) 
or  whether  they  were  compromiaed  or  paid  in  falL 

If  either  partner  apply  his  individoal  funds  to  the  compromiae  of  a  debt  of  the  firiDi 
he  becomes  its  creditor  for  the  amount  paid,  not  for  the  amount  of  the  debt 

T.  being  indebted  in  his  mercantile  businesB,  over  two  millions  of  dollars,  took  B. 
into  partnership,  nnder  an  agreement  by  which  the  debts  of  T.  were  to  be  paid 
through  the  new  firm.  T.  had  a  large  real  and  personal  estate  in  poesesMon* 
but  was  insolvent.  B.  had  no  capital.  T.  &  B.  conducted  a  tery  large  and 
profitable  business,  and  the  new  firm  paid  all  the  mercantile  debts  of  T.  This 
was  efiected  to  the  extent  of  over  $800,000,  by  funds  raised  through  credits  given 
to  the  new  firm,  in  the  course  of  its  business.  T.  &  B.  failed,  owing  more 
than  a  million  and  a  half  of  dollars,  and  assignments  were  made  of  their  asiets, 
and  of  the  real  estate  of  T.  At  this  time,  by  means -of  the  payment  of  T.'s 
debts  by  T.  &  B.,  T.  was  a  debtor  to  the  firm  in  upwards  of  eight  hundred 
thousand  dollars,  beyond  what  B.  owed  the  firm.  After  some  years,  a  debt  of  the 
firm  amounting  to  $800,000  exclusive  of  interesti  was  compromised  for  two 
hundred  thousand  dollars,  which  was  raised  and  paid  out  of  the  real  estate 
of  T. 

Held,  that  in  adjusting  the  accounts  between  T.  &,  B.,  the  debt  compromised  was 
to  be  regarded  as  the  debt  of  the  firm,  and  that  T.  was  to  be  credited  only  the 
$200,000  paid  for  iU  liquidation. 

A  receiver,  appointed  in  the  suit  of  an  execution  creditor  against  B.,  filed  a  bill  to 
reach  a  debt  due  to  B,  ironi  his  former  partner  T.  deceased.  T.  had  assigned 
all  his  property  to  M.,  who  still  held  a  large  amount,  and  had  transferred  other 
portions  to  his  sons,  on  considerations  alleged  to  be  invalid  as  against  T.'s  creditors. 
M.  had  also  conveyed  other  portions  to  the  heirs  of  T.  on  a  compromise.  B. 
was  executor  of  the  will  of  T.,  and  was  the  husband  of  one  of  his  heirs. 

Held,  1.  That  the  receiver  could  maintain  a  bill  to  enforce  T.'s  debt  to  B. 

S.  That  M.  and  his  sous,  and  B.,  and  the  heirs  of  T.  were  all  necessary  parties  to  the 
suit  of  the  receiver. 

3.  That  the  suit  was  properly  brought  against  the  heirs,  with  the  executor ;  the 
personal  assets  of  T.  being  insufficient  to  pay  his  debts,  and  the  executor  standing 
in  so  many  conflicting  interests. 

4.  If  the  realty  were  deemed  converted,  the  heirs,  (who  were  also  next  of  kin,) 
were  proper  parties  as  beneficiaries,  their  trustee  havmg  an  advene  interest 

June  8, 10, 11, 12, 13, 15, 16, 17 ;  Sept  21, 1846. 

The  bill  in  this  cause  was  filed,  on  the  30th  day  of  Decem- 
ber, 1840,  by  James  Iddings,  as  receiver  of  the  property,  equita- 
ble interests,  things  iu  action  and  effects  of  George  W.  Bruen, 
appointed  under  an  order  of  this  court,  made  in  a  judgment 
creditor's  suit,  in  which  Joseph  Cowperthwaite  was  complainant, 
and  George  W.  Bruen  was  defendant.  The  defendants  in  this 
bill  were,  George  W.  Bruen,  bis  father  Matthias  Bruen,  his  broth- 
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er  Alexander  M.  Bruen,  Thomas  H.  Smith,  John  H.  Smithy 
(afterwards  known  as  John  Smith  Bruen,)  Mary  T.  the  wife  of 
G.  W.  Bruen,  and  Louisa  Ann  the  wife  of  Francis  L.  Waddell, 
the  four  last  named  defendants  being  the  children  and  heirs  of 
Thomas  H.  Smith  deceased ;  Franois  L.  Waddell  and  William 
H.  Thorn  ;  and  George  W.  Bruen,  Jr.,  Mary  Bruen  and  Virginia 
Bruen,  the  infant  children  of  G.  W.  Bruen  and  wife. 

Matthias  Bruen  and  Alexander  M.  Bruen  put  in  their  answer 
on  the  21st  day  of  May,  1841.  Numerous  exceptions  were 
taken,  and  on  the  6th  of  October,  1841,  the  bill  was  amended, 
and  Herman  Bruen,  a  son  of  Matthias,  and  Richard  S.  Williams^ 
were  made  defendants. 

M.,  H.,  and  A.  M.  Bruen,  put  in  a  further  joint  and  several 
answer,  on  the  28th  of  December,  1842.  G.  W.  Bruen  and  wife, 
answered  jointly.  R.  S.  Williams  put  in  a  separate  answer,  and 
the  infants  answered  by  guardian.  Replications  were  filed  to 
all  the  answers.  By  stipulation,  an  answer  from  John  Smith 
Bruen  was  waived,  on  certain  terms  as  to  the  facts  in  contro- 
versy. The  bill  was  taken  as  confessed  against  the  other  de- 
fendants. 

The  pleadings  and  proofs  were  immense  in  extent  and  mag* 
nitude.  They  would  fill  two  large  octavo  volumes  of  the  size 
of  these  reports.  It  is,  therefore,  impracticable  to  report  the  facts 
of  the  case  with  the  customary  detail.  A  general  outline  of  it^ 
as  it  appeared  to  the  court  on  considering  the  proofs,  will 
be  given  ;  with  an  occasional  statement  of  the  allegations  of  the 
parties.  This,  with  the  points  of  the  complainant's  counsel,  and 
the  facts  mentioned  in  the  opinion  of  the  court,  will  suffice  to 
render  the  latter  intelligible. 

The  theory  of  the  suit  was,  that  George  W.  Bruen,  was  a 
large  creditor  of  his  deceased  father-in-law  and  former  partner, 
Thomas  H.  Smith,  in  their  co-partnership  dealings.  That 
Smith  had  assigned  his  property  to  Matthias  Bruen,  to  provide 
for  confidential  debts  on  which  the  latter  was  liable.  That  all 
those  debts  had  been  paid,  without  any  resort  to  the  funds  of  M, 
Bruen  ;  but  that  he  nevertheless  retained  all  Smith's  propertyi 
except  a  small  part  which  he  had  conveyed  to  Smith's  children ; 
and  he,  and  his  sons  Herman  and  Alexander,  claimed  to  owa 
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the  whole  of  such  property,  haying  by  various  schemes  and 
eontriyauces,  divested  and  changed  the  title  of  Smith.  That 
the  property  really  belonged  to  Smith's  estate,  and  that  the  debt 
el  the  estate  to  O,  Wr  Bruen,  ought  to  be  paid  to  the  complainant 
as  receiver,  for  the  benefit  of  the  vigilant  creditor  of  G.  W. 
Bruen,  in  whose  suit  he  was  appointed. 

General  (nitline  of  the  case  as  proved, — The  judgment  of 
Cowperthwaite  against  George  W.  Bruen,  was  toi  $36,024  74,  re- 
covered ju  the  superior  court,  September  22, 1838.  His  creditor's 
bill  against  G.  W.  R,  was  filed,  and  the  usual  injunction  issued 
and  served,  restraining  the  disposal  of  his  property,  on  the  22d 
of  December,  1838.  The  usual  order  for  a  receiver  was  made 
in  that  suit,  on  the  13th  day  of  March,  1639 }  the  complainant 
was  appointed  such  receiver,  and  gaye  the  requisite  security ; 
and  on  the  7th  of  February,  1840,  G,  W.  Bruen  executed  to  him 
1^  assignment  of  all  his  property  and  efiects. 

In  March,  1827,  Thomas  H.  Smith,  a  merchant  in  New 
York,  trading  very  largely  to  China  and  other  countries,  took 
into  partnership,  G.  W.  Bruen,  giving  him  an  interest  of  one 
third,  which,  on  the  1st  day  of  January,  1828,  was  increased  to 
one  half.  Smith  had  a  very  large  real  estate  in  New  York  and 
Brooklyn,  and  was  in  possession  in  his  business,  of  a  very  large 
amount  of  personal  property  and  effects.  It  turned  out,  however, 
in  the  proofs,  that  he  was  insolvent  at  that  time  ^  his  principal 
indebtedness  being  to  the  United  States  treasury,  on  bonds  given 
for  duties  on  the  importation  of  teas ;  and  his  entire  business 
debt  exceeding  two  millions  of  dollars.  By  the  partnership  ar- 
rangement, all  the  business  debts  of  Smith,  were  to  be  paid 
through  the  new  house  of  Thomas  H.  Smith  &  Son. 

Accordingly,  Smith  d&  Son  juiid  all  those  debts,  and  they  were 
charged  to  Smith  on  the  books  of  the  firm.  At  the  time  of  its 
termination,  by  the  death  of  Mr.  Smith,  he  was  indebted  to  the 
firm  more  than  $850,000 ;  while  the  debt  of  G.  W.  Bruen  to  the 
^rm  was  about  $10,000. 

T.  H.  Smith  &,  Son  continued  in  the  same  line  of  commerce. 
They  imported  large  quantities  of  tea,  and  gave  bonds  to  the 
government  for  the  duties.  The  sales  of  the  teas,  which  were, 
to  a  great  extent,  at  auction,  for  satisfactory  paper,  furnished 
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them  with  a  large  proportioD  of  the  means  for  paying  the  old 
debt  of  Smith.  The  credit  on  the  duty  bonds,  in  the  usual 
course,  nin  until  the  arrival  and  bonding  of  a  fresh  cargo  fur- 
nished funds  for  meeting  the  same.  In  the  course  of  their  busi- 
ness, they  obtained  moneys  on  the  indorsement  of  Matthias 
Bruen,  to  a  irery  larsfe  amount,  which  were  used  in  the  transac* 
tions  and  payments  of  their  house.  From  the  outset,  G.  W. 
Bruen  was  the  active  and  managing  partner. 

Smith  &  Son  suspended  payments  on  the  11th  of  July,  1828. 
On  the  8th  of  July,  1828,  Mr.  Smith  executed  to  Matthias 
Bruen,  a  conveyance  of  all  his  real  estate,  in  the  city  of  New 
York  and  the  county  of  Kings,  in  trust  to  sell  the  same,  and 
mean  time  to  lease  and  improve  it,  to  make  all  necessary  ad- 
vances, to  apply  the  proceeds  of  any  part  to  discharge  liens  on 
other  parts;  and  to  apply  the  net  proceeds,  to  the  extinguishment 
of  his  responsibilities  for  Smith  &  Son ;  and  to  pay  the  surplus 
and  release  the  residue  of  the  property  to  Smith,  his  heirs  and 
representatives. 

In  September,  1828,  Mr.  Smith  died,  leaving  a  will  and  sun- 
dry codicils.  He  gave  his  whole  estate  to  his  executors,  in  trusty 
to  receive  the  rents,  to  sell,  d&c.,  and  pay  over  the  income  hal& 
yearly  to  each  of  his  children  for  life,  and  to  their  issue,  as  long 
as  either  survived  ;  and  when  all  were  dead,  to  divide  it  among 
their  issue,  per  stirpes.  He  also  gave  to  each  of  his  childreO| 
a  legacy  of  $30,000,  at  the  age  of  twenty-one,  or  marriage. 
There  were  various  bequests  and  provisions  besides  these  ;  and 
the  testator  appointed  as  executors,  O.  W.  and  H.  Bruen,  R.  S. 
Williams,  and  the  Rev.  James  Milnor.  On  the  9ch  of  Octoberi 
1828,  G.  W.  Bruen  took  out  letters  testamentary,  as  the  sole  ac- 
ting executor. 

On  the  16th  of  October,  1828,  G.  W.  Bruen,  as  surviving 
partner  of  T.  H.  Smith  &  Son,  assigned  to  M.  Bruen,  the  cargo 
of  the  ship  Maria,  then  absent  on  a  voyage  to  Canton,  and  all 
the  insurances  thereon,  in  trust  to  secure  the  payment  of  M. 
Bruen's  liability  as  indorser  for  Smith  &  Son,  on  sundry  note^ 
a  list  of  which  was  annexed  to  the  assignment.  And  on  the 
28th  of  October,  1828,  G.  W.  B.  in  like  manner  assigned  to  him. 
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the  ship  Maria,  as  security  for  any  responsibilities  he  might  have 
incuned  for  Smith  &  Son. 

The  list  of  notes  indorsed  by  M.  Bruen,  set  forth  in  the  a$-i 
signment  of  the  cargo  of  the  Maria,  amounted  to  $427,958  62. 
]|Ie  was  in  fact  anindorser  of  their  paper  to  $458,119  21,  at  the 
time  of  their  failure ;  of  which  about  $30,000  was  paid  prior  to 
that  assignment.  He  was  also  liable  as  surety  of  Smith  &  Son, 
at  that  time,  for  $172,000  of  respondentia  bonds,  executed  by 
the  firm,  on  their  cargoes  on  board  the  ships  Beaver,  Citizen, 
and  American,  which  were  then  absent  on  voyages  to  China. 
The  respondentia  were,  however,  all  discharged  in  due  time, 
without  any  resort  to  M*  Brnen's  individual  property. 

At  the  time  of  the  conveyance  of  the  real  estate  by  Mr.  Smith 
to  M.  Bruen,  it  was  worth,  as  estimated,  about  eight  hundred 
thousand  dollars,  on  which  were  incumbrances  to  about  $440,000. 
The  incumbrances  on  portions  of  it,  which  were  principally 
brought  in  question  in  the  suit,  were  as  follows :  On  the  Stuy* 
vesant  Association  property,  bounded  by  First  Avenue,  the  East 
River,  Twenty-third  street,  and  Thirteenth  street,  in  the  city  of 
New  York,  a  mortgage  for  $88,000,  to  Peter  G.  Stuy vesant.  On 
store  and  five  lots  in  Front  and  South  streets,  three  lots  in 
Broadway,  eight  in  North  and  Columbia  streets,  and  a  wharf, 
water  right,  and  eight  lots  in  Brooklyn ;  two  mortgages  to  The 
Globe  Insurance  Company,  one  for  $90,000,  and  the  other  for 
$19,000.  On  a  large  tract  called  the  upper  property,  in  Brook- 
lyn, with  other  lands ;  two  mortgages  to  The  La  Fayette  Insu- 
rance Company,  one  for  $66,000,  the  other  for  $24,793  97. 

After  the  death  of  T.  H.  Smith,  all  the  assets  of  Smith  &  Son 
came  into  the  exclusive  possession  of  G.  W.  Bruen.  He,  as 
surviving  partner,  and  as  agent  of  his  father,  and  acting  when 
necessary,  in  the  name  of  the  latter,  received  and  converted  all 
those  assets ;  and  managed  all  the  real  estate  conveyed  to  the 
latter. 

M.  Bruen  resided  at  Perth  Amboy,  in  New  Jersey,  and  visited 
New  York  frequently.  When  here,  he  occasionally  signed  a 
check,  or  did  some  other  act,  relating  to  the  property. 

The  personal  assets  of  Smith  Sc  Son,  as  subsequently  realiz- 
ed|  exceeded  all  their  liabilities,  exclusive  of  the  debt  to  the 
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United  States.  At  the  time  of  their  failure,  they  owed  to  the 
government,  on  bonds  for  duties,  about  1^800,000 ;  which  bonds 
were  sued  and  put  into  judgment  against  G.  W.  Bruen,  as  they 
matured.  They  owed  some  other  debts,  besides  those  before 
mentioned,  but  not  exceeding  $100,009. 

6.  W.  Bruen  continued  the  same  business  which  had  been 
pursued  by  Smith  &  Son ;  in  the  name  of  '<  M.  Bruen,"  from  the 
fall  of  1828  to  1835  or  1836.  This  business  was  conducted  ex- 
clusively, with  the  proceeds  of  the  assets  of  T.  H.  Smith  &  Son, 
and  with  the  usual  mercantile  fitcilities,  obtained  in  part  from 
those,  and  in  part  by  the  use  of  his  father's  name.  He  kept  two 
bank  accounts ;  one  in  the  Bank  of  America,  in  the  name  of  his 
cid  firm,  of  Smith  &  Son,  the  other  in  the  Manhattan  Bank,  in 
the  name  of  "  M.  Bruen."  He  checked  on  both  accounts,  as 
well  for  current  business,  as  for  the  payment  of  Smith  &  Son's 
debts,  for  which  M«  Bruen  was  liable.  In  the  account  in  the 
Manhattan  Bank,  which  was  opened  October  27th,  1828,  and  in 
which,  to  April  14th,  1829,  M.  Bruen  was  credited  about 
$160,000,  only  $573  10,  was  deposited  from  his  own  funds ; 
the  residue  being  derived  from  Smith  &  Son's  assets.  This, 
too,  was  before  the  receipt  of  the  proceeds  of  the  cargo  of  the 
Maria,  which  arrived  in  April,  1829,  and  which  netted  more  than 
$200,000. 

In  his  answer,  which  was  required  upon  oath,  M.  Bruen 
stated  that  he  paid  out  of  his  own  private  funds  and  resour- 
ces, $293,240  12,  of  his  liabilities  for  Smith  &,  Son,  enumerated  in 
the  assignment  of  the  Maria  and  her  cargo  ;  and  that  he  paid 
in  like  manner,  from  his  own  funds,  $74,826  45,  of  such  lia* 
bilities,  other  than  those  there  enumerated.  And  he  claimed, 
that  on  a  just  statement  of  all  his  receipts  and  payments,  under 
both  trusts,  the  firm  of  Smith  &  Son,  and  the  estate  of  Smith, 
were  still  indebted  to  him  in  a  large  amount,  beyond  the  value 
of  the  assigned  property  he  had  remaining. 

The  proofs  resulted  in  showing,  that  every  dollar  of  the 
$292,240  12,  was  paid  directly  from  and  out  of  the  assets  of 
Smith  &  Son. 

As  to  the  $74,826  45,  it  was  proved  that  of  the  five  debts 
composing  it,  all  but  one  arose  after  1834,  and  were  debts  of  Q, 
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W.  Bruen  or  the  house  of  "  M.  Bruen."    That  one,  was  a  debt 
of  Smith  &  Son,  upon  which  M.  Bruen  was  never  liable. 

And  the  result  of  a  volume  of  evidence  was,  that  as  early  as 
the  4th  of  February,  1831,  every  debt  for  the  security  of  which 
the  deed  of  July  8,  1827.  was  executed,  had  been  extinguished, 
without  any  advance  or  payment  by  M.  Bruen. 

The  answer  of  the  Bruen's,  set  up  large  claims  in  behalf  of 
M.  Bruen,  by  reason  of  payments  made  by  him,  on  account  of 
the  real  estate  conveyed  to  him  in  trust,  for  filling,  improving, 
&c.,  and  updn  the  incumbrances.    These  are  sufficiently  de- 
tailed in  the  opinion  of  the  court. 

The  property  mortgaged  to  Peter  G.  Stuyvesant,  was  worth, 
in  1832,  about  $260,000.  There  had  been  paid  on  his  mort- 
gage  from  1829  to  1831,  the  sum  of  $27,453  58,  (which  was 
paid  conditionally,  so  that  M.  Bruen  was  to  have  the  benefit  of 
it  as  a  lien  in  case  of  a  foreclosure.)  The  mortgage  was  suffered 
to  be  foreclosed,  and  by  arrangement  of  M.  Bruen,  the  whole 
was  sold  in  September,  1832 ;  although  the  property  was  laid 
out  in  about  forty  blocks,  and  those  laid  out  into  city  lots ;  and 
it  was  in  fact  sold  in  thirty-nine  distinct  parcels,  and  about  one*- 
half  of  it  sold  for  enough  to  pay  the  mortgage  and  costs.  On 
this  sale  the  whole  property,  comprising  nearly  a  thousand  lots, 
was  bid  off  by  G.  W.  Bruen  in  the  name  of  Alexander  M. 
Bruen,  and  was  conveyed  to  the  latter,  under  the  circumstances 
mentioned  in  the  opinion.  The  total  sales  by  the  master,  were 
$135,387  50 ;  the  amount  necessary  to  pay  the  debt  and  costs, 
was  about  $73,000.  Towards  this,  being  the  original  mortgage 
debt,  A.  M.  Bruen  executed  four  bonds  and  mortgages  on  por- 
tions of  the  property,  to  Mr.  Stuyvesant,  for  $32,999  98,  in  the 
whole. 

A.  M.  Bruen  in  addition,  gave  four  mortgages  for  $57,258  33, 
in  the  aggregate,  to  the  assistant  register  in  chancery,  which 
were  delivered  to  M.  Bruen  as  having  an  interest  in  the  pay- 
ments made  to  the  mortgagee,  and  for  filling,  &c.,  and  as  being 
the  owner  of  the  equity  of  redemption,  and  entitled  to  the  surplus. 
He  was  also  paid  in  cash  $4960.  Three  of  these  mortgages 
were  subsequently  foreclosed,  and  the  lands  in  1838,  were  again 
bid  off,  in  the  name  of  M.  Bruen. 


NEW  YORK— SEPTEMBER,  1846.  231 

Iddingi  Y.  Bruea. 

The  answers  insisted,  that  M.  Bruea  bad  no  interest  in  the 
purchase  made  by  A.  M.  Bruen,  under  the  Stuyvesant  fore- 
closure. 

Of  the  Stuyvesant  lots,  O.  W.  Bruen,  in  the  name  of  A.  M. 
Bruen,  in  September,  1835,  sold  three  hundred  lots  to  Dunbar 
S.  Dyson  for  $200,000  in  cash ;  which  money  was  paid  into  the 
treasury  of  the  United  States,  in  discharge  of  the  government 
claim  against  T.  H.  Smith  &  Son  and  G.  W.  &  H.  Bruen,  as 
hereafter  mentioned.  The  mortgages  to  Mr.  Stuyvesant,  were 
paid  off  in  1833,  to  effect  which,  two  blocks  were  mortgaged  by 
G.  W.  B.  in  the  name  of  A.  M.  Bruen,  to  the  City  Fire  Insu- 
rance Company  for  $29,000.  This  lien  was  discharged  in 
June,  1835,  out  of  a  loan  of  $40,000,  made  on  a  mortgage  of 
the  same  two  blocks  to  J.  J.  Astor.  And  in  May,  1839,  both 
blocks  were  conveyed,  subject  to  that  lien,  to  John  Ward,  by 
G.  W.  B.  in  A.  M.  B.'s  name,  in  payment  of  advances  made  by 
him  upon  the  Stuyvesant  property. 

One  block  of  the  same  tract  was  conveyed  by  M.  Bruen  to 
Herman  Bruen,  for  alleged  valuable  services.  This  block  in 
1839,  was  sold  to  The  N.  Y.  Gas  Light  Co.  for  $46,000 ;  and 
$40,000  of  the  money  received  by  M.  Bruen ;  who  thereupon 
conveyed  another  block  to  H.  Bruen,  who  held  it  when  this  suit 
was  commenced.  M.  Bruen  also  conveyed  to  J.  P.  Hall,  part  of 
the  same  tract  for  $5000.  The  residue  of  the  Stuyvesant  lots, 
when  the  bill  was  filed,  remained  in  the  defendant's  hands,  and 
there  stood  in  the  name  of  A.  M.  Bruen  unincumbered,  the  por- 
tions situate  between  15th  and  17th  streets,  and  Avenue  A.  to 
the  East  River,  with  the  water  right  in  front. 

The  portion  still  held  by  the  Bruen's  was  worth  in  1846, 
fiom  $125,000  to  $150,000. 

On  the  mortgages  to  the  Globe  Insurance  Co.,  G.  W.  Bruen 
in  the  name  of  M.  Bruen,  paid  $12,676  73,  to  the  company,  on 
the  10th  of  April,  1830,  out  of  the  proceeds  of  the  cargo  of  the 
Maria.  This  was  arranged  with  the  company,  to  be  a  deposit, 
instead  of  a  payment,  at  M.  Bruen's  option.  He  allowed  the 
company  to  foreclose  the  mortgages ;  the  premises  were  sold  on 
the  17ih  of  March,  1831 ;  and  M.  Bruen  became  the  purchaser, 
for  $114,700.    He  paid  this  purchase  by  giving  his  mortgage 
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to  the  company,  on  the  same  premises,  for  $96,000 ;  $12,676  73, 
and  interest,  was  reclaimed  by  him  for  the  payment  made  April, 
10, 1830 ;  and  the  residae,  about  $6000,  was  paid  to  the  com- 
pany by  G.  W.  Bruen,  from  the  funds  of  the  house  of  "  M. 
Bruen." 

The  principal  part  of  this  property  was  held  by  M.  Bruen 
when  the  bill  was  filed,  subject  to  the  mortgage,  on  which  re* 
mained  due  about  $66,000. 

The  mortgages  to  The  La  Fayette  Insurance  Company  on 
the  property  brought  in  question,  were  about  $90,000,  besides 
interest.  These  were  foreclosed,  and  the  mortgaged  premises 
sold,  early  in  1830.  On  this  sale,  property  to  the  amount  of 
$45,000,  was  bought  by  strangers.  A  part  of  the  premises  was 
bid  off  by  G.  W.  Bruen,  in  the  name  of  John  Ward,  in  behalf 
of  M.  Bruen,'for  the  sum  of  $23,466.  This  sum  was  repaid  to 
Mr.  Ward,  by  G.  W.  Bruen  ;  $19,000  of  it  at  one  time,  out  of 
the  proceeds  of  the  cargo  of  the  Maria  ;  and  on  the  3d  of  May, 
1830,  Mr.  Ward  released  and  conveyed  the  premises  to  M. 
Bruen.  This  was  the  upper  Brooklyn  property,  and  it  was 
worth,  in  1832,  about  $80,000 ;  and  when  the  bill  was  filed, 
such  of  it  as  remained  was  worth  $60,000,  or  more. 

In  the  summer  of  1836,  a  compromise  was  effected  with  the 
United  States,  for  their  claims  against  Smith  &  Son,  together 
with  about  $50,000  or  $60,000  against  G.  W.  and  H.  Bruen. 
This  was  accomplished,  after  two  or  three  years  exertions  at 
Washington,  by  M.  and  G.  W.  Bruen,  and  others  in  their  behalf; 
an  act  of  Congress  being  necessary,  to  enable  the  Secretary  of 
the  Treasury  to  compromise.  On  the  part  of  M.  Bruen,  there 
was  paid  to  the  government  $200,000  by  G.  W.  Bruen,  received 
on  the  sale  of  three  hundred  lots  of  the  Stuyvesant  Association 
property,  to  D.  S.  Dyson ;  and  G.  W.  B.,  in  the  name  of  M. 
B.,  surrendered  debenture  certificates  to  the  amount  of  about 
$90,000,  belonging  in  part  to  Smith  &  Son,  and  in  part  to  G. 
W.  and  H.  Bruen.  Besides  these  pecuniary  considerations,  M. 
Bruen  released  sundry  claims  which  he  set  up  against  the  gov* 
ernment,  the  nature  and  extent  of  which  are  set  forth  in  the 
opinion  of  the  court,  and  which  in  bis  answer,  he  said  were 
justly  estimated  as  being  $226,000. 
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On  the  completion  of  the  arrangement,  all  the  judgments  were 
assigned  by  the  l^reasury  Department  to  M.  Bmen ;  and  in  his 
answer  he  claimed  to  set  off  the  same,  ot  so  much  as  was  ne- 
cessary, against  any  demand  that  might  be  established  in  favor 
of  G.  W.  Bmen  through  this  suit. 

Before  T.  H.  Smith  tc  Son's  partnership,  George  W.  and 
Herman  Bmen  were  merchants  and  partners,  under  the  firm  of 
G.  W.  d&  H.  Bruen.  The  business  was  continued  in  the  same 
name,  after  Smith  &  Son  commenced.  Their  office  was  in  the 
same  building  with  that  of  Smith  &  SoU)  and  they  had  mutual 
dealings  to  a  considerable  amount ;  on  which,  at  the  death  of 
T.  H.  Smith,  there  was  a  balance  of  about  $27,000  due  to  Smith 
&,  Son  on  the  books  of  that  firm ;  while  the  house  of  G.  W.  &, 
H.  Bruen  held,  or  claimed  to  hold,  notes  of  Smith  d&  Son  for 
$32,788  82. 

In  the  year  1838,  T.  H.  Smith,  Jr.  and  Waddell  and  wife,  two 
of  the  heirs  and  devisees  of  T.  H.  Smith,  set  up  a  claim  against 
M.  Bruen,  in  respect  of  the  real  estate  transferred  to  him  in 
July,  1828 ;  similar  to  that  enforced  by  the  bill  in  this  suit ; 
and  each  filed  bills  against  the  Bruen's  to  enforce  such  claims* 

In  March,  1839,  a  compromise  was  agreed  to,  between  M. 
Bruen,  and  those  heirs,  in  pursuance  of  which  M.  Bruen  con- 
veyed to  the  defendant  T.  H.  Smith  the  younger,  the  lot  273 
Front  street,  and  some  other  of  the  property  which  came  to  him 
by  the  trust  deed  in  1828,  and  to  Waddell  and  wife,  other  por'> 
tious  of  the  same  property.  He  also  then  or  previously,  released 
to  G.  W.  Bruen,  as  executor  of  Smith,  other  parts  of  the  pro- 
perty. 

And  that  thereupon  T.  H.  Smith  Jr.,  Waddell  and  wife,  John 
Smith  Bruen  and  G.  W.  Bmen  and  wife,  executed  full  general 
releases  to  M.,  A.  M.,  and  H.  Bruen,  and  released  all  the  residue 
of  the  real  estate  conveyed  by  the  trust  deed  of  1828.  Theso 
instraments  bear  date  in  March,  1839.  In  addition,  G.  W. 
Bmen  as  executor  of  T.  H.  Smith,  executed  like  releases  and 
quit  claim  deeds  to  M.  and  A.  M.  Bruen.  The  defendants  in 
their  answer,  pleaded  these  relea.«ies  and  conveyances  in  bar  of 
the  bill. 

In  his  answer,  M.  Bruen  set  forth  three  schedules  following. 
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A.|  was  a  statement  of  his  responsibilities  for  Smith  and  Son  as 
indorser,  which  he  had  paid ;  amounting  to  $367,066  67,  ex- 
clusive of  interest.  B.,  was  an  account  between  G.  W.  Bruen,  as 
executor  and  surviving  partner  of  T.  H.  Smith  ;  and  M.  Bruen, 
trustee  of  the  land  of  T.  H.  Smith ;  showing  a  balance  of 
$12,095  41,  due  to  M.  Bruen.  C,  was  an  account  current  be- 
tween G.  W.  Bruen,  executor  and  surviving  partner  of  Thomas 
H.  Smith  ;  and  Matthias  Bruen,  trustee  of  T.  H.  Smith,  showing 
a  balance  of  $421,624  20,  due  to  M.  Bruen.  The  answers  in- 
sisted on  the  correctness  of  these  accounts  and  statements. 

It  appeared  b7  the  answer,  that  of  the  real  estate  conveyed  in 
trust  to  M.  Bruen  by  T.  H.  Smith,  which  was  in  1828,  unincum- 
bered ;  he  sold  and  conveyed  at  various  times,  several  parcels, 
the  price  of  which  in  the  aggregate  amounted  to  $78,160;  and 
the  residue,  except  273  Front  st,  he  released  to  G.  W.  Bruen  as 
executor,  in  1836.  That  certain  incumbered  property,  convey- 
ed by  the  same  trust  deed,  was  relieved  by  the  subsequent  pay- 
ment of  the  liens ;  and  of  such  property,  M.  Bruen  conveyed 
part  to  Wad  dell  and  wife  on  the  compromise  before  mentioned. 

That  of  the  property  bought  at  the  sale  under  the  Globe  In- 
surance Company  foreclosure,  parcels  had  been  sold  by  M.  Bru- 
en for  $78,600 ;  out  of  which  payments  had  been  made  to  the 
company  on  the  mortgage  given  by  M.  Bruen,  and  there  re- 
mained due  on  that  mortgage  $66,000 ,  which  was  a  lien  on  the 
unsold  premises. 

The  Bruen's  insisted,  that  in  no  event  was  the  property  in 
their  hands  answerable  to  the  complainant,  until  the  assets  of 
T.  H.  Smith's  estate  in  the  hands  of  G.  W.  Bruen,  and  allG.  W. 
B-'s,  property  were  exhausted ;  and  also  the  property  conveyed 
to  T.  H.  Smith  Jr.  and  Waddell  and  wife.  The  answers  stated 
that  G.  W.  Bruen  individually,  was  indebted  to  M.  Bruen  in 
$60,000,  and  more,  an  account  of  which  was  annexed. 

It  appeared  that  in  a  foreclosure  of  a  mortgage  deed  to  secure 
$100,000,  to  John  Hone  and  Sons,  executed  by  T.  H.  Smith, 
on  part  of  the  property  conveyed  to  M.  Bruen  in  trust ;  fifty 
vacant  lots  were  conveyed  to  Richard  S.  Williams,  who  held 
them  as  trustee  for  G.  W.  Bruen,  executor  of  Smith.    A  part  of 
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these  were  exchanged  for  lots  on  the  Second  Avenue.     No  ques- 
tion  respecting  these  lots  is  discussed  in  the  opinion  of  the  court. 

Alex.  S.  Johnson^  for  the  complainant,  argued  the  following 
points : — 

First.  Joseph  Cowperthwaite,  by  filing  his  bill  on  this  22nd 
Decemberi  1838,  against  George  W.  Bruen,  acquired  a  lien  upon 
all  the  equitable  interests  of  the  said  defendant  on  that  day. 

By  the  order  for  a  receiver  made  in  that  suit,  on  the  13th  day 
of  March,  1S39,  and  the  appointment  of  the  complainant  in  this 
suit  as  such  receiver,  May  24th,  1839,  and  the  assignment  by 
George  W.  Bruen  to  him  February  7,  1840 ;  that  lien  and  the 
right  to  enforce  all  the  equitable  interests  bound  thereby,  became 
vested  in  the  complainant. 

Second.  Among  these  equitable  interests,  was  a  right  to  an  ac- 
count of  the  partnership  of  Thomas  H.  Smith  &  Son. 

George  W.  Bruen,  however,  being  both  executor  of  Thomas 
H.  Smith  and  surviving  partner,  is  not  the  proper  person  to  rep- 
resent  alone  the  estate  of  Thomas  H.  Smith,  upon  this  ac- 
counting. 

Therefore  the  children  of  Thomas  H.  Smith,  and  his  only 
living  grandchildren,  who  are  his  only  next  of  kin  and  residuary 
legatees  and  devisees  under  his  will,  are  made  parties. 

Third.  Upon  this  partnership  account,  the  complainant  has 
established  against  the  estate  of  Thomas  H.  Smith,  a  large  bal- 
ance due,  and  is  therefore  to  be  regarded  as  a  creditor  of  that 
estate. 

Fcmrth.  The  complainant  has  also  a  right  to  sustain  this  bill 
against  all  the  parties,  as  assignee  of  the  rights  of  George  W. 
Bruen  as  husband  of  Mary  T.  Bruen. 

Fifth.  The  court  will  decree  the  accounts  between  Thomas 
H.  Smith  and  Geor|;e  W.  Bruen  to  be  taken,  and  will  decree 
payment  of  the  balance  found  due  to  the  complainant,  as  as- 
signee of  George  W.  Bruen,  upon  such  accounting,  out  of  the 
property  of  the  estate  of  Thomas  H.  Smith  in  the  hands  of  his 
executor;  and  the  personal  estate  being  insufficient,  and  the 
whole  real  estate  of  the  testator  being  vested  in  the  executor  in 
tru8t|  with  a  power  of  sale,  this  court  will  enforce  the  execution 
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of  that  power  to  raise  a  fund  for  the  payment  of  the  debt  due  to 
the  complainant    {Bergh  v.  Raddiff^  6  Johns.  Ch.  R.  302.) 

Sixth.  As  during  the  lifetime  of  Thomas  H.  Smith,  and  also 
after  his  death,  property  both  of  Thomas  H.  Smith  and  of  the 
firm  was  placed  in  the  hands  of  Matthias  Bruen,  to  indemnify 
him  against  responsibilities  which  he  had  incurred  for  the  firmi 
the  complainant  has  a  right,  as  a  necessary  incident  to  the 
taking  of  the  partnership  account,  to  state  an  account  with  Mat- 
thias Bruen,  of  his  dealings  with  such  property. 

Such  accounting  is  necessary,  because  no  decree  can  be  made 
between  the  partners,  till  the  partnership  debts  are  paid  and  the 
assets  got  in,  and  credit  given  to  each  partner  for  whatever  in- 
dividual property  may  have  been  applied  to  the  partnership 
debts. 

Seventh*  In  order  to  ascertain  the  share  of  George  W.  BrueUi 
in  right  of  his  wife,  as  a  devisee  of  Thomas  H.  Smith,  an  ac- 
count must  be  taken  of  the  whole  estate  of  Thomas  H.  Smith, 
as  well  that  which  is  in  the  hands  of  Matthias,  Alexander  M. 
and  Herman  Bruen  and  Richard  S.  Williams,  as  that  which  is 
in  the  hands  of  the  executor ;  and  an  account  must  abo  be  taken 
of  all  debts  due  by  the  estate. 

Eighth.  The  complainant  has  a  right  to  hare  in  this  suit, 
an  account  of  all  the  dealings  of  Matthias  Bruen  with  the  real 
estate  assigned  to  him  by  Thomas  H.  Smith,  by  the  trust  deed 
of  July  8th,  1828 ;  to  have  the  surplus  remaining  of  the  estate, 
released  to  the  executor  to  be  held  under  the  trusts  created  by 
Smith's  will ;  and  to  compel  M.  Bruen  to  account  for  such  parts 
of  the  estate  as  have  been  aliened  by  him ;  and  such  right  ex- 
tends to  those  portions  of  the  estate  which  are  held  by  Alexander 
M.  and  Herman  Bruen  without  consideration,  and  to  which  Ibe 
estate  of  Thomas  H.  Smith  is  equitably  entitled. 

The  complainant  has  such  rights ; 

1.  As  representing  the  right  of  George  W.  Bruen  in  right  of 
his  wife,  as  one  of  the  legatees  and  residuary  devisees  of  Tho- 
mas H.  Smith, 

2.  As  a  creditor,  in  order  to  create  a  fund  for  the  payment  of 
debts. 

The  general  rule,  that  a  creditor  filing  a  bill  against  an  execu^ 
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tor,  cannot  make  a  debtor  to  the  estate  a  party,  is  subject  to  ex* 
ceptions,  as  where  collusion  exists,  or  the  executor  is  insolvent, 
or  where  there  is  any  special  case  making  it  proper  or  conducive 
to  the  ends  of  justice  to  bring  in  such  parties.  The  general 
rule  being  founded  merely  upon  considerations  of  convenience. 
(Long  V.  Majestrej  1  Johns.  Ch.  R.  306,  and  cases  there  cited.) 
In  this  case,  the  executor  is  insolvent,  and  has,  moreover,  by  his 
release,  disabled  himself  from  suing.  The  defendant,  Matthias 
Bruen  is  not  a  mere  debtor,  but  is  a  trustee  of  the  whole  of  the 
testator's  real  estate. 

Ninth.  The  court  of  chancery  has  power  upon  a  bill  by  a 
single  creditor  in  his  own  behalf  merely,  to  order  a  general  ac- 
count of  the  estate  and  debts,  and  to  satisfy  the  creditor's  claim, 
in  a  regular  course  of  administration  of  both  legal  and  equitable 
assets.  (Jeremy's  Eq.  Jur.  63S  to  642 ;  Story's  Eq.  Jur.  i  646  ; 
Thompson  v.  Brown^  4  John.  Gh.  R.  619 ;  Diets  v.  Bouchaud 
10  Paige,  446.) 

Tenth.  It  is  clearly  established  by  the  testimony,  that  the 
liabilities  of  Matthias  Bruen  as  indorser  and  surety  for  Thomas 
H.  Smith  &  Son,  which  were  intended  to  be  secured  by  the  trust 
deed  of  July  8, 1828,  and  by  the  assignment  of  the  ship  Maria 
and  her  cargo,  have  all  been  paid  out  of  the  assets  of  Thomas 
H.  Smith  and  Thomas  H.  Smith  6c  Son ;  and  that  the  large 
claim  which  Matthias  Bruen  sets  up  for  his  alleged  payments 
upon  account  of  such  liabilities,  is  false  and  fraudulent  (Ck>m- 
plainant's  depositions,  fols.  8  to  69, 192  to  223,  374  to  378,  466 
to  489,  662,  663, 664.  Exhibits  A.  No.  1,  to  A.  No.  67,  inclusive ; 
A.  134 ;  A.  146  to  A.  166,  inclusive.)  The  notes  to  George  and 
H.  Bruen,  were  paid  by  the  cash  advanced  to  them  appearing  in 
the  account,  Exhibit  A.  No.  100. 

Eleventh.  The  defendant,  Matthias  Bruen,  is  not  entitled  to 
hold  for  his  own  account,  those  portions  of  the  real  estate  as* 
signed  to  him  by  the  trust  deed  of  July  8, 1828,  which  were 
bought  in  by  him  under  the  foreclosure  of  the  mortgages  of  the 
Globe  Insurance  Company  and  Lafayette  Insurance  Company ; 
but  is  to  be  deemed  to  have  bought  in  the  same  for  the  benefit  of 
his  cestuis  que  trust ;  and  is  bound  to  account  therefor  in  tho 
same  manner  as  if  the  foreclosure  sales  had  not  taken  place. 
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1.  Had  the  sales  been  fairly  made,  and  had  M.  Bruen  fairly 
purchased,  for  the  full  value  and  with  his  own  monejrs,  he  could 
not  have  held  the  property  for  his  own  account,  inasmuch  as 
he  had  a  duty  to  perform,  viz.,  to  prevent  a  sale  if  possible,  and 
if  he  could  not  prevent  the  sale,  to  make  the  property  produce 
the  highest  price,  which  was  entirely  inconsistent  with  his  inte- 
rest as  a  purchaser,  to  force  the  sale  and  to  buy  at  the  lowest 
price.    ( Van  Epps  v.  Van  Epps^  9  Paige,  238.) 

2.  It  is  clear  from  the  testimony,  that  Matthias  Bruen  might 
have  prevented  these  sales,  by  means  of  the  trust  funds  in  his 
hands. 

3.  The  purchase  money  was  in  each  case,  actually  paid  out 
of  the  funds  of  Thomas  H.  Smith  and  Thomas  H.  Smith  d& 
Son,  in  the  hands  of  Matthias  Bruen  as  trustee. 

a.  As  to  the  Globe  Insurance  C#mpany  sale.  The  whole 
amount  of  cash  paid  was  $19,700.  The  residue  was  secured 
by  a  new  mortgage  for  996,000,  on  the  same  property.  (Comp. 
Dep.  fol.  541  to  544.) 

This  mortgage  is  still  outstanding,  except  such  part  as  has 
been  paid  out  of  sales  of  parts  of  the  property.  The  $19,700 
was  derived  from  the  assets  of  Thomas  H.  Smith  &  Son,  and 
indirectly  from  the  proceeds  of  a  part  of  the  cargo  of  the  ship 
Maria. 

b.  As  to  the  Lafayette  Insurance  Company  sale.  The  pur- 
chase at  their  sale  was  made  in  the  name  of  John  Ward,  but 
under  the  understanding,  that  upon  repayment  to  him  of  the 
purchase  money,  he  should  convey  to  Matthias  Bruen,  which 
was  accordingly  done.  (Comp.  Dep.  fol.  660,  561 ;  Exhibit  A. 
No.  176.)  The  money  paid  to  Ward  for  this  property  being 
about  $24,000,  was  derived  from  the  assets  of  Thomas  H.  Smith 
Sc  Son,  being  mainly  derived  from  the  proceeds  of  the  cargo  of 
the  ship  Maria. 

Twelfth.  The  purchase  of  the  real  estate  known  as  the  Stuy« 
vesant  Association  property,  under  the  foreclosure  of  the  mort- 
gages of  Peter  G.  Stuyvesant,  was  made  in  the  name  of  Alex- 
ander  M.  Bruen,  for*  the  benefit  of  the  estate  of  Thomas  H« 
Smith,  or  of  the  trust  estate  in  the  hands  of  Matthias  Bruen, 
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h  It  is  apparent  from  the  evidence,  that  Alexander  M.  Bruen 
had  no  real  interest  in  this  purchase. 

2.  The  same  reasons  which  would  invalidate  a  purchase  by 
Matthias  Bruen  in  his  own  name  for  his  own  account,  would 
equally  operate  to  forbid  a  purchase  by  his  son^  barely  arrived  at 
majority,  with  means  furnished  by  his  father. 

3.  Matthias  Bruen  might  have  prevented  the  sale  from  taking 
place,  by  applying  the  trust  funds  in  his  hands  to  the  payment 
of  the  mortgage,  and  it  was  his  duty  to  do  so. 

4.  The  property  was  sold  at  a  great  sacrifice,  at  a  most  un- 
fsivorable  season,  and  when  it  was  well  known  to  M.  Bruen,  that 
it  was  worth  more  than  three  times  the  price  at  which  it  was 
sold.    (Comp.  Dep.  fol.  320 ;  Exhibit  A.  No.  204.) 

The  whole  purchase  price  at  the  foreclosure  sale 

was,  ....    $136,387  60 

Parcels  of  the  property  have  since  been  sold  as  follows : 
To  Dunbar  S.  Dyson  for  . 

"  John  Jacob  Astor     "  . 

"  The  Gas  Company  "  . 

«   J.  Prescott  Hall        "  • 

«  J.  &R.  Bull  winkle"  . 

"  W.  Chase  «  • 


$200,000  00 

90,000  00 

46,000  00 

5,000  00 

4,000  00 

1,300  00 


$346,300  00 


And  the  property  now  remaining,  is  worth  at 
the  lowest  estimate        .  .  .    $126,000  00 

(Comp.  Dep.  fol.  369.)  $470,300  00 

6.  The  purchase  money  was  paid  from  funds  proceeding  from 
the  assets  of  Thomas  H.  Smith  &  Son,  and  no  part  of  it  was 
derived  from  the  private  funds  of  Matthias  Bruen  or  Alexander 
M.  Bruen. 

a.  As  to  the  cash  payment  of  $46,000. 

The  whole  capital  of  the  business  carried  on  under  the 
name  of  "  M.  Bruen,"  was  derived  from  the  assets  of  Thomas 
BL  Smith  and  Thomas  H.  Smith  &  Son. 

All  the  credits  in  the  accounts  of  John  Ward  &  Co.,  with 
"  M.  Bruen,"  which  appear  as  exhibits,  were  derived  either  di- 
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rectly  from  the  assets  of  Thomas  R  Smith  and  Thomas  Hi 
Smith  &  Son,  or  from  the  assets  arising  from  the  busiDess 
carried  on  as  above  stated,  in  the  name  of  ''  M«  Bruen,''  based 
upon  the  capital  derived  from  Thomas  H.  Smith  &  Son. 

The  funds  deposited  to  the  credit  of  the  bank  account  kept 
with  the  Manhattan  Company  in  the  name  of  Matthias  Bruen, 
were  derived  entirely  from  the  assets  of  Thomas  H.  Smith  and 
Thomas  H.  Smith  &  Son,  in  the  hands  of  M.  Bruen  as  trustee. 

b.  The  residue  of  the  purchase  money,  was  secured  by  mort- 
gages on  the  property,  vi2.,  four  to  P.  G.  Stuy vesant  amounting 
to  832,999  98,  and  four  to  the  assistant  register,  amounting  to 
$57,268  33,  which  were  delivered  to  M.  Bruen  as  surplus  pn> 
ceeds  of  the  sale. 

A.  M.  Bruen  never  paid  anything  on  account  of  the  four 
mortgages  to  Stuyvesant 

The  •28,000  mortgage  to  the  City  Fire  insurance  Company, 
was  paid  by  funds  raised  by  a  mortgage  to  J.  J.  Astor  for 
$40,000^  which  was  paid  out  of  a  sale  of  the  property  mort- 
gaged. 

Thirteenth.  Matthias  Bruen  took  the  four  mortgages  of  Alex- 
ander M.  Bruen  for  $57,268  33,  as  trustee  under  the  trust  deed 
of  July  8, 1828 ;  and  he  holds  as  such  trustee,  the  property 
bought  in  by  him  upon  the  foreclosure  of  such  mortgages. 

The  claims  which  M.  Bruen  sets  up  for  his  alleged  payments 
and  expenditures  upon  the  real  estate  assigned  to  him  by  the 
trust  deed,  are  entirely  unfounded. 

1.  The  payments  made  for  filling  in  and  improving  the  Stuy-* 
vesant  Association  property,  were  made  entirely  from  the  funds 
of  Thomas  H.  Smith  &  Son. 

2.  The  payments  to  P.  6.  Stuyvesant  on  account  of  his  mort* 
gage,  were  made  from  the  same  source. 

3.  The  payment  of  $12,676  73,  to  the  Globe  Insurance  Co« 
was  made  out  of  the  proceeds  of  the  cargo  of  the  ship  Maria. 

Fourteenth.  The  defendant  Herman  Bruen,  has  no  better 
title  to  the  property  conveyed  to  him  by  Matthias  Bruen,  than 
Matthias  Bruen  had,  and  he  is  bound  to  account  therefor  to  tho 
estate  of  Thomas  H.  Smith. 
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The  alleged  consideration  is  suspicious  in  itself,  and  entirely 
unsupported  by  proof. 

The  conveyance  was  made  after  the  complainant's  lien  was 
acquired,  and  the  alleged  consideration  is  a  claim  for  services 
previously  rendered. 

Fifteenth,  The  compromise  of  the  judgments  of  the  United 
States  against  Thomas  H.  Smith  &  Son,  was  made  for  the  bene- 
fit of  that  firm. 

Matthias  Bruen  is  not  entitled  to  enforce  these  judgments,  and 
should  be  decreed  to  release  them. 

The  consideration  of  the  compromise  was^ 

1.  •200.000,  in  money. 

2.  A  release  of  the  claims  of  Matthias  Bruen  and  George  W. 
Bruen  against  the  officers  of  the  government,  for  damages  for 
the  seizure  and  detention  of  the  ship  Maria  and  her  cargo. 

3.  The  surrender  of  $90,0(M),  of  debenture  certificates. 
1.  As  to  the  $200,000. 

It  was  not  furnished  by  Matthias  Bruen,  but  by  George  W. 
Bruen,  and  it  was  the  proceeds  of  part  of  the  Stuyvesant  Asso- 
ciation property,  conveyed  to  D.  S.  Dyson,  by  George  W.  Bruen 
acting  under  a  power  of  attorney  from  Alexander  M.  Bruen. 
It  was  paid  over  directly  by  Dyson  into  the  treasury. 

The  property  of  which  it  was  the  proceeds,  equitably  belonged 
to  the  estate  of  Thomas  H.  Smith,  the  legal  title  being  in  Alex- 
ander M.  Bruen.    Matthias  Bruen  had  no  pretence  of  claim  to  it. 

Matthias  Bruen  had  no  legal  or  equitable  right  to  the  money, 
nor  did  he  even  have  possession  of  it.  He  was  in  Virginia  at 
the  time,  it  was  received  and  paid  over. 

Alexander  M.  Bruen  held  the  land  as  trustee  for  the  estate  of 
Thomas  H.  Smith,  and  the  money  when  received  belonged  to 
that  estate. 

If  not,  Alexander  M.  Bruen  being  bound  in  conscience  to 
permit  the  estate  of  Thomas  H.  Smith  to  receive  the  money, 
assented  to  its  receipt  by  Greorge  W.  Bruen,  the  executor,  and  its 
application  for  the  benefit  of  the  estate.  At  most  he  had  a  mere 
personal  claim  against  George  W.  Bruen  as  his  attorney  and 
agent,  for  money  had  and  received,  which  it  was  unconscionable 

Vol.  IV.  31 


242  CASES  IN  CHANCERY. 


Iddings  ▼.  Brnen. 


to  enforce,  and  which  he  has  suffered  to  become  barred  by  the 
statute  of  limitations. 

2.  The  claims  which  Matthias  Bruen  had  for  damages  for  the 
seizure  and  detention  of  the  ship  Maria  and  her  cargo,  belonged 
to  him  as  trustee  for  Thomas  H.  Smith  &,  Son. 

The  claim  of  $76,000.,  for  damages  to  M.  Bruen's  commer- 
cial credit,  was  manifestly  unfounded  in  fact. 

M.  Bruen  had  "  retired  from  business  many  years  previously, 
and  was  entirely  disconnected  with  commercial  or  mercantile 
pursuits."    (Ans.  of  M.  and  A.  M.  Bruen.) 

Damages  of  such  a  nature  could  not  have  been  recovered  at 
law. 

The  claim  was  not  assented  to  by  the  government. 

3.  The  debenture  certificates  belonged  to  Thomas  H.  Smith 
&  Son. 

Sixteenth.  The  defendant  Matthias  Bruen,  as  a  part  of  the 
agreemeut  of  compromise  with  the  United  States,  having  received 
an  assignment  of  judgments  against  Herman  Bruen  as  a  prin* 
cipal  debtor,  to  the  amount  of  $50,000.,  or  $60,000.,  upon  a  con* 
sideration  belonging  to  Thomas  H.  Smith  &  Son,  took  such  as- 
signment and  holds  such  judgments  for  the  benefit  of  Thomas 
H.  Smith  &  Son,  and  is  bound  to  account  for  the  same. 

Seventeenth.  One  half  of  the  profit  made  upon  the  compro- 
mise of  the  judgments  of  the  United  States  against  Thomas  H. 
Smith  &  Son,  enures  to  the  benefit  of  George  W.  Bruen  as  one 
of  the  partners  in  that  firm. 

Eighteenth.  The  releases  and  quit  claim  deeds  to  Matthias 
Bruen  and  Alexander  M.  Bruen,  are  inoperative  against  the  com- 
plainant. 

1.  The  bill  of  Cowperthwaite  was  filed  Dec  22, 1838,  and 
the  order  for  the  appointment  of  a  receiver  made  March  13, 
1839.  The  lien  thus  acquired,  cannot  be  defeated  by  the  re- 
leases made  March  31,  1839,  and  March  20,  1839.  {Edmeston 
V.  Ljfde,  1  Paigo,  637 ;  Corning  v.  WhUe,  2  Paige,  567 ;  Utica 
Ins.  Co.  V.  Powery  3  Paige,  365  ;  Albany  City  Bank  v.  Scher- 
fnerhorn,  9  Paige,  377-378.) 

2.  The  releases  were  without  consideration,  and  fraudulent  as 
against  creditors.    ' 
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The  alleged  consideration,  is  the  release  by  Matthias  Bruen  to 
Francis  L.  Waddeli  and  Louisa  Ann  his  wife,  and  Thomas  H. 
Smith,  of  certain  parts  of  the  unincumbered  real  estate  conveyed 
to  M.  Bruen  by  the  trust  deed  of  July  8,  1828. 

The  purposes  of  this  trust,  had  long  before  been  fulfilled  by 
the  payment  by  Thomas  H.  Smith  6c  Son,  of  all  M.  Bruen's 
responsibilities,  to  secure  which  the  trust  was  created. 

At  most  M.  Bruen  had  a  mere  legal  estate  in  the  lands  re- 
leased to  Waddell  and  T.  H.  Smith,  without  any  beneficial  in- 
terest 

3.  The  quit  claim  deeds  by  George  W.  Bruen  as  executor  of 
Thomas  H.  Smith,  are  void  at  law. 

He  had  but  a  power  of  sale  under  the  will,  which  did  not 
authorize  a  release  upon  a  nominal  consideration,  or  any  thing 
but  an  actual  bona  fide  sale  for  money  or  its  equivalent.  (  Wal' 
dron  V.  McComb,  1  Hill,  111 ;  and  cases  there  cited.) 

W.  M.  Evarts  and  /  Prescott  Hall,  for  the  defendants,  Mat- 
thias Bruen,  Herman  Bruen,  and  Alexander  M.  Bruen,  argued 
the  following  points : 

I.  The  complainant  is  receiver  of  the  property  of  George  W* 
Bruen,  upon  a  creditor's  bill,  and  seeks  to  establish  in  this  suit : 

1.  That  Thomas  H.  Smith,  deceased,  was  at  his  death,  a 
debtor  of  the  firm  of  Thomas  H.  Smith  &  Son,  (composed  of 
himself  and  G.  W.  Bruen,)  to  a  very  large  amount 

2.  That  G.  W.  Bruen  owned  one  half  of  that  debt,  as  partner 
of  said  firm,  and  has  still  a  claim  upon  the  estate  of  Smith,  for 
Che  whole  or  some  part  thereof. 

3.  That  M.  Bruen,  A.  M.  Bruien,  and  Herman  Bruen,  have  re- 
spectively in  their  possession,  property  belonging  to  the  estate 
of  said  Smith,  or  ari  responsible  or  accountable  to  said  estate  in 
respect  of  property  belonging  thereto,  which  they  have  or  have 
bad  in  their  possession. 

4.  That  these  defendants  should  surrender  this  property,  and 
account  concerning  the  same,  to  Smith's  estate,  to  the  end,  that 
the  debt  of  the  latter,  to  G.  W.  Bruen,  may  be  paid  to  com- 
plainant as  his  receiver. 

6.  That  in  right  of  his  wife,  Mary  T.  Bruen,  daughter,  and 
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one  of  the  heirs  and  devisees  of  Thomas  H.  Smith,  G.  W.  Bru- 
en  has  an  interest  in  the  estate  of  Smith,  which  passed  to  the 
complainant,  his  receiver,  and  in  respect  of  which  interest,  the 
defendants^  M.,  A.  M.  and  H.  Bruen,  are  in  like  manner,  account* 
able. 

II.  Upon  the  allegations  of  complainant's  bill,  G.  W.  Bruen 
was  at  the  filing  of  the  bill  in  this  cause,  a  debtor  to  a  large 
amount  to  the  estate  of  Smith,  instead  of  being  a  creditor  ;  and 
he  cannot  contradict  in  his  proof  these  allegations. 

III.  It  was  necessary  for  the  complainant,  before  he  can  be 
entitled  to  have  an  account  taken  between  these  defendants  and 
the  estate  of  Smith,  not  only  to  show,  that  such  estate  was  once 
indebted  to  G.  W.  Bruen,  but  that  it  remained  so  indebted  at 
the  time  of  the  filing  of  his  bill.  This  he  has  utterly  failed  to 
do,  and  the  apparent  balance,  according  to  the  pleadings  and 
proofs,  is  against  G.  W.  Bruen. 

IV.  O.  W.  Bruen  never  had  a  claim  against  the  estate  of 
Smith,  to  the  amount  of  one  half  the  apparent  balance  due  by 
Smith  at  his  death,  to  the  firm  of  Thomas  H.  Smith  &  Son. 

1.  That  balance  is  created  entirely  by  the  liquidation  of  the 
individual  debts  of  Thomas  H.  Smith,  through  the  firm  of  Thos. 
H.  Smith  &  Son. 

2.  G.  W.  Bruen  can  have  no  claim  against  the  estate  of  Smith, 
on  account  of  the  liquidation  of  Smith's  debts  by  the  firm,  ex- 
cept to  such  amount  as  bis  individual  interest  in  the  firm,  or  his 
individual  property,  otherwise  contributed  thereto.  (Chittyon 
Cont.  466,  and  cases  cited  ;  Bonney  v.  Seeley,  2  Wend.  481.) 

3.  G.  W.  Bruen  brought  no  capital  into  the  co-partnership 
of  Thomas  H.  Smith  &  Son,  and  during  the  continuance  of  the 
firm,  and  at  the  death  of  Smith,  his  only  individual  interest  in 
the  assets  of  said  firm,  was  his  proportionTof  the  profits  of  the 
business  proper  of  the  firm,  (if  any,)  made  up  to  the  period  of 
his  dissolution,  to  wit,  one  third  of  the  profits  made  prior  to 
January  1, 182S,  and  one-half  of  the  same,  up  to  the  time  of  the 
dissolution. 

4.  It  is  not  pretended  that  any  money  or  property  of  G.  W. 
Bruen,  aside  from  his  interest  in  the  firm,  was  ever  expended  iti 
the  satisfaction  of  Smith's  individual  debts. 
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6.  If  the  firm  of  Thomas  H.  Smith  Sc  Son  had  actually  paid 
in  cash  the  whole  amount  of  the  individual  debts  of  Thomas 
H.  Smith  ;  O.  W.  Bruen  could  not,  by  possibility,  have  contri- 
buted thereto,  more  than  his  share  of  the  profits  of  the  business 
proper  of  said  firm,  for  he  had  nothing  else  to  contribute. 

6.  But  in  fact  the  individual  debts  of  Smith  were  liquidated  : 
(1.)  By  his  own  property  never  brought  into  the  firm.  (2  )  By 
the  capital  of  the  firm  which  belonged  exclusively  to  Smith. 
(3.)  In  part  probably,  by  the  realized  profits  of  the  firm,  and  as 
to  the  residue  by  either  direct  substitution  therefor,  of  the  liabi- 
lities of  the  firm,  or  by  means  raised  upon  such  liabilities. 

7.  For  whatever  of  realized  profits  belonging  to  G.  W.  Bruen, 
had  been  appropriated  to  the  payment  of  the  debts  of  Smith,  he 
had  an  indisputable  claim  upon  his  estate ;  but  for  that  portion 
of  such  debts  as  had  been  replaced  by  liabilities  of  the  firm,  or 
had  been  liquidated  by  means  raised  by  such  liabilities,  G.  W. 
Bruen  can  claim  upon  the  estate  of  Smith,  only  to  such  extent 
as  his  (G.  W.  Bruen's)  money,  has  in  fact  been  paid  on  account 
of  such  liabilities. 

8«  The  amount  to  the  liabilities  of  Thomas  H.  Smith  &  Son, 
to  the  U.  S.  government,  and  of  the  business  debts  of  said  firm, 
at  the  death  of  Smith,  beyond  the  amount  of  their  assets,  (pro- 
vided there  had  been  a  profit  in  the  business  proper  of  said  firm,) 
represented  the  liabilities  of  said  firm  incurred  in  liquidation  of 
those  of  Smith. 

9.  The  liabilities  to  the  United  States,  were  assumed  and  dis- 
charged either,  (as  complainant  contends,)  by  the  separate  prop- 
erty of  Smith ;  or  were  purchased  by  Matthias  Bruen  with  his 
own  funds,  (as  these  defendants  contend.)  In  neither  case  did 
G.  W.  Bruen,  or  the  assets  of  the  firm,  contribute  thereto. 
.  10.  The  business  debts  of  the  firm  were  settled  at  a  discount 
of  60  or  80  per  cent,  and  can  be  charged  against  Smith,  only  at 
the  actual  rate  of  settlement.  Whatever  G.  W.  Bruen  contributed 
thereto,  is  a  good  claim  against  Smith's  estate,  and  nothing  further. 

11.  The  just  and  legal  settlement  of  the  afiairs  of  the  firm  as 
between  the  partners,  upon  the  decease  of  Smith,  would  have  re- 
quired the  division  of  the  profits  of  the  business  proper  of  the 
firm,  according  to  the  articles  of  copartnership ;  and  that  Smith 
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should  assume  the  liabilities,  replacing  his  original  debts,  or  in- 
demnify G.  W.  Bruen  against  them.  The  latter  has  been  done, 
and  G.  W.  Bruen's  only  claim  can  be  for  an  account  of  the  prop- 
er mercantile  profits  of  the  house.  The  complainant  has  not 
shown  the  fact  of  such  profits,  or  their  amount,  except  by  a 
conjectural  estimate  of  $250,000 ;  and  the  bill  alleges  and  the 
proofs  show,  that  G.  W.  Bruen  has  received  of  the  assets  of  the 
firm,  or  from  the  estate  of  Smith,  an  amount  larger  than  his  in- 
terest in  that  sum. 

Y.  But  if  G.  W.  Bruen  has  such  claim  upon  the  estate  of 
Smith,  these  defendants  cannot  be  brought  to  account  to  him  or 
his  receiver  in  this  suit ;  for  if  accountable  to  any  person,  it  is 
only  to  Smith's  legal  representatives,  in  a  suit  properly  instituted 
for  that  purpose. 

YI.  If,  however,  the  complainant  is  entitled  to  have  an  ac- 
count taken  between  these  defendants  and  the  estate  of  Smith, 
he  has  neither  shown  any  claim  of  Smith's  estate  against  them, 
or  either  of  them,  nor  any  property  of  Smith's  in  the  possession 
of  them  or  of  either  of  them.    {Matter  of  Howe^  1  Paige,  125.) 

1.  It  is  not  pretended  that  any  cash,  or  other  personal  proper- 
ty, in  which  Smith's  estate  is  interested,  remains  in  the  hands  of 
Matthias,  or  ever  came  into  the  hands  of  Alexander  M.  or  Her- 
man Bruen. 

2.  It  is  only  in  regard  to  the  real  estate  once  belonging  to 
Smith,  and  now  in  the  possession  of  these  defendants,  that  the 
complainant  claims  an  account  from  them. 

3.  This  real  estate  has  all  been  sold  under  mortgages  imposed 
thereon  by  Smith,  in  his  lifetime,  and  imder  purchases  at  such 
sales,  these  defendants  claim  title.  This  title  is  good,  unless 
theiV  relation  to  the  estate  or  representatives  of  Smith,  was  such 
as  to  preclude  them  from  purchasing,  or  to  afiect  the  property 
so  purchased  with  some  trust  in  favor  of  such  estate  or  such 
representatives. 

4.  Matthias  Bruen  never  was  an  active  trustee  for  Smith  ia 
bis  lifetime,  nor  for  his  estate  or  representatives  after  his  death. 
He  was  simply  mortgagee  for  his  own  security  for  his  immense 
liability  for  Thomas  H.  Smith  &,  Son,  and  under  no  other  ob- 
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ligations  in  respect  of  the  property  mortgaged,  than  an  ordinary 
mortgagee. 

6.  While  M.  Bruen's  liabilities  for  the  firm  were  still  outstand- 
ing and  unsettled,  the  property  which  constituted  his  security 
therefor  was  sold  adversely  to  him  under  prior  incumbrances, 
and  at  such  sale  he  became  the  purchaser  of  some  portions  for 
full  value,  and  paid  therefor  with  his  own  funds. 

6.  This  vested  in  M.  Bruen,  a  good,  legal  and  beneficial  title 
in  the  property  purchased,  discharged  of  any  trust;  the  proceeds 
thereof  remaining  subject  to  his  lien,  and  he  being  accountable 
to  Smith's  estate  for  the  appropriation  thereof  only.  {Provost 
V.  Gratz,  Peters  C.  C.  Rep.  364 ;  affirmed,  6  Wheat  481.) 

7.  The  purchases  made  by  John  Ward,  and  A,  M.  Bruen,  at 
the  foreclosure  sales ;  if  with  their  own  means,  and  foisgtheir 
own  benefit,  are  free  from  objection ;  if  in  fact  the  purchases  of 
M.  Bruen,  (as  complainant  contends,)  they  are,  under  the  princi* 
pies  above  stated,  equally  valid. 

YII.  If,  however,  M.  Bruen  was  such  a  trustee,  and  his  pu^ 
chases  were  made  under  such  circumstances,  that  his  cestuisque 
trust  had  a  right  to  have  such  purchases  treated  as  made  by 
him,  as  their  trustee,  and  the  property  so  purchased  as  still  sub* 
ject  to  the  trust ;  G.  W.  Bruen,  in  his  individual  right,  never 
was  such  a  cestui  que  trust,  and  if  he  had  been,  his  right  as 
such,  was  not  a  subject  of  property  which  could  pass  to  the 
complainant,  or  on  which  the  creditor  whom  he  represents,  has 
or  had  any  lien. 

1.  The  purchase  by  a  trustee  is  not  void,  but  is  simply  sub- 
ject to  be  affirmed  or  disaffirmed  by  the  cestui  que  trust,  and 
the  affirmance  or  disaffirmance  thereof,  is  a  matter  of  pure  dis* 
cretion  or  volition  with  the  cesitui  que  trust,  governed  by  no  le- 
gal rules,  and  the  exercise  of  which  cannot  be  compelled  by  law 
in  favor  of  a  creditor,  nor  pass  by  involuntary  assignment  to  a 
creditor  or  receiver  for  a  creditor.  (1  Story's  Eq.  }  392,  321 ; 
Hawlep  V.  Cramer,  4  Cow.  734 ;  Wilson  v.  Troup,  2  ibid.  233 ; 
Monroe  v.  Allaire,  2  Cai.  Cas.  194;  Hendricks  v.  Robinson,  2 
John.  Ch.  R.  310  ;  Davoue  v.  Fanning,  ibid.  252 ;  De  Caters 
V.  Le  Ray  de  Chaumont,  3  Paige,  180 ;  Wormley  v.  Warmley^ 
8  Wheat,  441,  463.) 
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2.  No  act  of  affirmance  by  the  cestui  que  trust  is  necessary  to 
make  the  trustee's  title  good ;  but  the  election  to  disaffirm  must 
be  positive  and  prompt.  Acquiescence,  with  full  knowledge  of 
the  facts,  is  equivalent  to  confirmation* 

3.  The  last  of  the  purchases  under  the  foreclosures,  were  made 
in  September,  1832 ;  and  G.  W.  Bruen  was  cognizant  of  all  the 
facts  immediately  or  remotely  connected  with  the  same.  He  ac- 
quiesced in  the  same  for  full  six  years  before  the  rights  which 
this  complainant  represents  attached;  and  such  acquiescence 
was  a  full  confirmation,  which  this  complainant  cannot  open  or 
gainsay. 

4.  The  releases  of  G.  W.  Bruen,  (with  those  of  all  the  cestuis 
que  trust,)  executed  in  March  and  April,  1839,  are  evidence  and 
assui^nce  of  such  acquiescence,  and  thus  preclude  the  complain- 
ant equally  with  G.  W.  Bruen  himself,  from  claiming  even  an 
account  from  these  defendants. 

YIII.  But  if  the  releases  executed  by  G.  W.  Bruen  to  these 
defendants,  must  depend  for  their  effect  upon  their  positive  ope- 
ration, (in  distinction  from  an  assurance  of  acquiescence,)  and 
this  must  date  from  the  actual  execution  of  the  releases ;  they 
are  still  a  protection  to  these  defendants  against  the  complain- 
ant 

1.  They  were  neither  fraudulent  in  law  nor  in  fact,  against 
this  complainant. 

2.  They  were  executed  upon  full  and  adequate  consideration, 
and  fairly  and  openly,  as  a  settlement  of  the  controversy  between 
these  defendants  and  Smith's  heirs. 

3.  These  defendants  were  at  the  time  entirely  ignorant  of  the 
claims  against  G.  W.  Bruen,  individually,  which  this  complain- 
ant represents. 

4.  No  individual  creditor  of  G.  W.  Bruen,  can  call  in  question 
a  settlement  between  the  estate  of  Smith  and  a  debtor  to  it, 
which  was  bona  fide  and  sincere  between  such  parties. 

IX.  If  an  account  for  the  benefit  of  complainant  shall  be  taken 
between  these  defendants  and  the  estate  of  Smith,  they  must  be 
allowed  in  such  account : 

1.  All  just  claims  or  demands  against  the  estate  of  Smith  held 
by  them. 
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2.  All  just  credits  for  money  advanced  by  M.  Bruen,  on  ac- 
count of  the  mercantile  affairs  of  Thomas  H.  Smith  A  Son,  or 
the  real  estate  of  Thomas  H.  Smith. 

3.  A  suitable  mercantile  commission^  for  his  name  and  credit 
used  in  the  affairs  of  that  firm,  before  and  after  its  failure. 

4  A  compensation  for  his  extraordinary  services  and  exertions 
in  behalf  of  the  firm,  before  and  after  the  failure,  full  and  liberal 
as  between  him  and  the  firm. 

6.  A  compensation  for  his  services  in  respect  of  the  real  estate 
of  Smith,  upon  the  same  principles. 

6.  All  just  claims  and  demands  against  G.  W.  Bruen  indivi^ 
dually,  held  by  them. 

X.  The  judgments  of  the  United  States  against  the  firm,  or 
surviving  partner  of  Thomas  H.  Smith  &  Son,  and  their  sure- 
ties,  were  assigned  to  M.  Bruen  for  his  own  benefit,  and  must  be 
allowed  him  in  account,  at  least  to  the  amount  paid  to  the  gov^ 
ernment  therefor. 

'  XL  If  he  holds  the  judgments  as  trustee,  it  is  in  trust  for 
Thomas  H.  Smith,  and  he  is  entitled  to  set  them  off  in  favor  c^ 
his  estate  against  Thomas  H.  Smith  ic  Son's  claim  against  said 
estate.  «. 

XII.  if  the  complainant  is  entitled  to  call  these  defendants  to 
account,  and  to  collect  his  debt  from  them  at  all,  it  can  only  be 
after  exhausting  the  property  of  Smith,  or  of  the  firm,  in  the 
possession  of  G.  W.  Bruen  or  the  other  defendants.  The  releases 
to  these  defendants,  have  incontestably  this  effect,  if  no  other ; 
and  the  equities  between  G«  W.  Bruen  and  these  defendants,  are 
apparent  on  the  pleadings  and  proofs,  and  can  therefore  be  ad- 
ministered between  them,  to  the  same  extent  and  effect  as  if  a 
cross-bill  had  been  filed.    {Jones  v.  Orant^  10  Paige,  348.) 

Xni.  In  regard  to  complainant's  claims  upon  the  interest  of 
G.  W.  Bruen,  in  right  of  his  wife,  in  the  estate  of  Smith,  it  ii 
sufficient  on  the  part  of  these  defendants,  to  say  that  if  the  com* 
plainant  should  fail  in  his  claim,  that  G.  W.  Bruen  was  a  credi* 
tor  of  Smith's  estate,  and  should  be  restricted  to  this  interest  of 
his  wife  in  such  estate ;  G.  W.  Bruen  has  now,  or  has  had, 
under  his  control,  more  than  her  share,  and  these  defendants 
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(nor  will  the  contrary  be  contended,)  have  no  occountability  in 
that  regard. 

N.  D.  EUingwoodj  for  J.  Smith  Bruen,  F.  L.  Waddell  and 
wife,  and  the  other  heirs  and  devisees  of  Thomas  H.  Smith, 
and  for  R.  S.  Williams. 

I.  The  new  firm  of  Thomas  H.  Smith  &  Son  were  bound  to 
pay  off  the  debts  of  the  old  firm  of  Thomas  H.  Smith  ;  and  it 
is  apparent  from  the  articles  of  copartnership,  that  such  payment 
formed  one  of  the  considerations  of  such  partnership. 

It.  Although  it  is  not  generally  to  be  presumed,  that  an  in- 
coming partner  is  liable  for  the  debts  of  the  firm,  contracted 
before  he  became  a  partner,  yet,  when  be  derives  a  benefit  from 
the  contract  from  which  such  debts  arose,  it  will  be  inferred 
that  he  assumed  such  liability. 

III.  If  Thomas  H.  Smith  &  Son  had  paid  off  the  debts  of  the 
old  firm,  Thomas  H.  Smith,  or  his  estate,  could  not  be  held 
liable  for  such  pajrment ;  for  as  between  the  new  firm  and  him- 
self,  he  was  individually  discharged  from  such  debts  by  the  act 
of  the  new  firm,  in  assuming  to  pay  them  off.  But  the  new 
firm  did  not  pay  off  the  debts  of  Thomas  H.  Smith.  The  large 
balance  claimed  by  Thomas  H.  Smith  &  Son,  for  moneys  paid 
for  the  discharge  of  his  debts,  was  a  mere  loan  of  the  credit  of 
niiomas  H.  Smith  A  Son,  by  means  of  which  one  liability  was 
substituted  for  another,  and  is  not  to  be  deemed  a  payment  of 
the  debts  of  the  latter  by  the  former. 

1 .  That  it  was  the  mere  substituting  one  liability  for  another, 
is  sufficiently  proved  by  Roberts  testimony.  (See  Ex  parte 
Peel^  6  Ves.  602.) 

2.  Thomas  H.  Smith  was  alike  bound  for  the  substituted,  as 
Veil  as  for  the  original  liability,  not  to  Thomas  H.  Smith  &, 
Son,  or  George  W.  Bruen,  but  to  the  government,  for  *<  the 
credits  on  the  duties  on  tea  and  other  goods,"  which  constituted 
the  substituted  liability  sworn  to  by  Roberts. 

Besides,  it  is  a  paradox  to  say,  that  Thomas  H.  Smith  is  lia- 
ble to  the  government,  and  also  to  Thomas  H.  Smith  6c>  Son ; 
or  G.  W.  Bruen,  claiming  in  different  or  adverse  relations  for  the 
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same  ground  of  indebtedness ;  or,  in  other  words,  for  the  same 
means  furnished  T.  U.  Smith. 

lY.  If  there  has  resulted  to  the  firm  of  Thomas  H.  Smith  & 
Son,  any  actual  damage,  by  reason  of  the  loan  of  the  credit  of 
Thomas  H.  Smith  for  the  payment  of  his  debts,  the  estate  of 
Thomas  H.  Smith,  it  is  admitted,  is  liable  for  such  damage, 
unless  the  court  shall  hold  that  Thomas  H.  Smith,  as  between 
himself  and  his  new  firm,  was  discharged  from  the  debts  of  the 
old  firm. 

The  substituted  liabilities  having  been  compromised,  the  only 
actual  damage  which  Thomas  H.  Smith  &  Son  could  claim, 
would  be  the  amount  which  that  firm  had  paid  towards  such 
compromise. 

Y.  The  onus  lies  upon  the  complainant,  to  show  the  amount  so 
paid ;  or,  in  other  words,  to  show  the  actual  damage  which  was 
sustained  by  the  firm  of  Thomas  H.  Smith  &  Son,  or  G.  W. 
Bruen,  by  reason  of  the  loan  of  the  credit  of  Thomas  H.  Smith 
&  Son,  to  T.  H.  Smith. 

1.  There  is  no  evidence  that  Thomas  H.  Smith  Sc,  Son  paid 
the  amount  of  the  compromise  of  $117,090,  spoken  of  in 
Roberts  testimony. 

2.  The  compromise  with  the  government,  was  effected  by 
means  of  the  property  of  Thomas  H.  Smith. 

3.  The  foreclosure  and  sale  of  the  property  in  question,  was 
had  by  collusion^  and  the  title  of  Smith  was  never  changed 
thereby. 

4.  The  $45,000,  (the  cash  payment  made  on  such  sale,)  will 
be  deemed  as  so  much  money  paid  to  relieve  the  property  in 
question  from  incumbrances ;  and  if,  upon  an  account  taken,  it 
can  be  ascertained  that  Thomas  H.  Smith  d&  Son,  or  G.  W. 
Bruen  had  any  interest  in  that  sum,  the  estate  of  Thomas  H. 
Smith,  it  is  admitted,  is  accountable  for  the  amount  thereof. 

Yl.  And  after  establishing  the  amount  of  such  damage,  it  is 
necessary  to  show  afiirmatively,  that  G.  W.  Bruen  is  a  creditor 
of  the  firm  of  Thomas  H.  Smith  &  Son,  to  entitle  him,  or  any 
one  in  his  behalf,  to  claim  any  portion  of  such  damage  from  the 
estate  of  his  deceased  partner. 

1.  Whether  G.  W.  Bruen  is  a  creditor  or  a  debtor  of  the  firm. 
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could  only  be  ascertained  by  making  out  his  accounts  with  the 
firm,  which  has  never  beea  done. 

2,  Without  such  an  account,  the  complainant  cannot  establish 
even  a  prima  fade  case» 

TIL  And  a  recovery  against  Smith's  estate,  could  not  be  had 
in  this  court  as  against  the  heirs  or  devisees  of  Thomas  H. 
Smith,  even  if  the  amount  of  G.  W.  Bruen's  claim  was  estab- 
lished, unless  the  statute  in  regard  to  like  claims  were  complied 
with  ;  and  whether  the  claim  be  made  against  the  estate  by  a 
creditor  of  the  executor,  or  by  one  claiming  in  his  own  right,  the 
statute  makes  no  distinction.  (2  R.  S.  369,  371,  hh  32,  56,  2d 
ed,;  2  ibid.  52.) 

The  Assistant  Yice-Chancellor. — ^The  complainant  on 
the  24lh  of  May,  1839,  was  appointed  the  receiver  of  all  the 
property  and  eflfects  of  George  W.  Bnien,  in  a  suit  prosecuted 
against  him  in  this  court  by  Joseph  Cowperthwaite,  as  a  judg- 
ment creditor  who  had  exhausted  his  remedy  at  law.  The  bill 
of  Cowperthwaite  was  filed,  and  the  subpmna  to  answer  served, 
on  the  22d  of  December,  1838 ;  upon  which  day,  therefore,  he 
acquired  a  lien  upon  G.  W.  Bruen's  equitable  interests  and 
things  in  action.  An  order  for  the  appointment  of  a  receiver 
was  made  on  the  13th  of  March,  1839,  and  upon  the  complain- 
ant's appointment  in  pursuance  of  the  order,  he  became  vested 
with  those  equitable  interests  and  things  in  action,  to  the  same 
extent  and  with  the  same  rights  that  G.  W.  Bruen  held  and  pos- 
sessed them  on  the  22d  of  December  preceding.  The  subse- 
quent assignment  executed  by  him  to  the  receiver,  transferred 
no  additional  or  greater  right  to  the  latter.  Its  effect  was  to 
vest  in  him  the  legal  title ;  the  whole  equitable  interest  being 
in  him  before. 

The  complainant  in  this  suit  claims,  that  G.  W.  Bruen,  in 
Pecember,  1838,  was  a  creditor  to  a  very  large  amount  of  the 
estate  of  his  deceased  partner,  Thomas  H.  Smith  ;  that  by 
means  of  a  trust  conveyance  executed  by  Mr.  Smith,  in  1828, 
the  defendant,  Matthias  Bruen,  became  possessed  of  all  the  real 
estate  of  Smith  ;  that  the  objects  of  the  trust  were  accomplished 
within  two  or  three  years  thereafter ;  but  that  M.  Bruen  contin- 
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lied  to  retain  the  property,  and  by  various  contrivances,  had 
placed  a  large  portion  of  it  in  the  hands  of  his  sons,  Alexander 
M.  and  Herman  Bruen  ;  and  that  all  three  wrongfully  claimed 
to  own  the  parts  of  the  property  to  which  they  had  respectively 
acquired  the  legal  titte ;  whereas,  in  truth,  it  belonged  to  the 
estate  of  Smith,  and  ought  to  be  applied  by  his  personal  repre- 
sentatives, heirs  and  devisees,  to  the  payment  of  his  debt  to  0. 
W.  Bruen. 

This  plain  and  intelligible  claim  of  the  receiver,  though  sim- 
ple in  form,  has  involved  the  investigation  and  development  of 
a  long  series  of  transactions,  immense  in  their  extent  and  the 
magnitude  of  the  interests  which  they  embraced,  and  requiring 
for  their  correct  understanding,  the  application  of  a  clear  and 
vigorous  intellect,  and  months  of  patient  labor. 

They  have  been  so  thoroughly  unfolded  by  the  receiver's 
counsel,  that  my  examination  has  been  made  comparatively  free 
from  difficulty. 

In  stating  the  outline  of  the  case,  I  have  omitted  to  mention  some 
minor  affairs,  offshoots  from  the  great  trunk,  which  concern  the 
defendant,  Williams,  and  the  children  of  Smith,  independent  of 
the  success  of  the  claim  against  the  Bruen's.  These  may  require 
some  notice  in  detail  hereafter. 

I.  The  great  question  in  the  cause,  is  presented  by  the  com- 
plainant's tenth  point,  in  which  he  asserts,  that  it  is  clearly 
established  by  the  testimony,  that  the  liabilities  of  Matthias 
Bruen,  as  indorser  and  surety  for  Thomas  H.  Smith  &,  Son, 
which  were  intended  to  be  secured  by  the  trust  deed  of  July  8, 
1828,  and  by  the  assignment  of  the  ship  Maria  and  her  cargo, 
in  October  following,  have  all  been  paid  out  of  the  assets  of  the 
firm,  and  that  the  claim  which  M.  Bruen  sets  up  for  his  al- 
leged payments  on  account  of  such  liabilities,  is  false  and 
fraudulent. 

The  trust  deed  conveyed  to  Matthias  Bruen,  absolutely  and 
in  fee  simple,  all  of  Mr.  Smith's  lands,  tenements  and  real  estate, 
in  the  city  of  New  York  and  in  the  county  of  Kings  ;  in  trust, 
to  sell  the  whole  as  he  should  deem  proper,  and  while  unsold, 
to  lease  and  improve  the  same,  and  after  paying  the  liens 


254  CASES  IN  CHANCERY. 


Iddings  V.  Bruen. 


thereon  and  the  charges  attending  the  trust,  to  apply  the  pro* 
ceeds  to  the  extinguishment  of  his  liabilities  for  the  firm  of 
Thomas  H.  Smith  &  Son,  and  of  such  advances  as  he  might 
make  thereupon ;  and  to  pay  the  surplus  to  Smith,  his  heirs, 
executors,  administrators  and  assigns.  The  real  estate  thus 
conveyed,  was  very  extensive  and  valuable,  and  was  incum- 
bered by  mortgages  to  about  $350,000,  of  which  it  will  be  ne- 
cessary to  speak  more  at  large  in  another  branch  of  the  case. 

Mr.  Smith  died  in  September,  1828,  and  G.  W.  Bruen  on  the 
9th  of  October  following,  received  letters  testamentary,  as  his 
sole  acting  executor. 

On  the  16th  of  October,  1828,  G.  W.  Bruen,  as  the  surviving 
partner  of  Thomas  H.  Smith  &  Son,  executed  to  his  father 
Matthias  Bruen,  an  assignment  of  the  cargo  of  the  ship  Maria, 
then  absent  on  a  voyage  to  China,  and  belonging  to  the  firm. 
The  assignment  recited  M.  Bruen's  liability  as  iudorser  of  the 
notes  of  the  firm  set  forth  in  a  schedule  annexed,  and  therein 
footed  at  $427,958  62,  and  professed  to  be  made  for  the  purpose 
of  providing  for  their  payment.  It  authorized  M.  Bruen  to  sell 
and  dispose  of  the  ship  and  cargo,  to  collect  the  insurance  in 
case  of  a  loss,  and  out  of  the  proceeds,  after  paying  charges  and 
his  reasonable  commissions,  to  pay  and  discharge  the  notes 
mentioned  in  the  schedule,  and  all  notes  given  in  renewal ;  and 
the  overplus,  if  any,  was  to  bo  paid  to  G.  W.  Bruen. 

On  the  28th  of  October,  1828,  G.  W.  Bruen  executed  another 
assignment,  of  the  ship  Maria  to  M.  Bruen,  as  a  further  security 
for  any  responsibilities  which  he  might  have  incurred  for 
Thomas  H.  Smith  &,  Son.  Besides  the  liabilities  on  notes  set 
forth  in  the  schedule  attached  to  the  first  assignment  of  the 
cargo  of  the  Maria,  M.  Bruen  was  at  that  time  the  surety  of  the 
firm,  on  their  respondentia  bonds,  on  the  Maria,  and  on  the 
ships  Beaver,  Citizen,  and  America,  and  their  cargfoes,  to  the 
amount  of  $172,000.  In  his  answer,  M.  Bruen  makes  no  claim 
in  respect  of  these  respondentia  liabilities,  with  the  single  ex- 
ception of  a  bond  of  $1500,  which  will  be  noticed  elsewhere, 
and  which  is  also  specified  in  the  schedule  to  the  assignment ; 
I  will  therefore  dismiss  the  subject  of  the  respondentia  bonds 
in  general,  as  having  no  bearing  upon  the  controversy. 
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It  is  not  alleged  on  the  part  of  M.  Bruen,  that  the  schedub 
first  referred  to  did  not  specify  all  his  liabilities  for  Smith  &  Son, 
other  than  those  bonds  ;  and  the  demands  which  in  his  answer 
he  claims  to  have  paid  for  that  firm,  are  all  contained  in  that 
schedule,  with  the  exception  of  five  under  the  dates  of  1837  and 
1838,  to  which  I  will  advert  particularly  in  another  place. 

The  whole  principal  sum  which  the  answer  insists  that  M. 
Bruen  paid  as  indorser  for  Thomas  H.  Smith  &  Son,  is 
$367,066  67.  If  from  this  we  deduct  the  five  last  items,  to- 
gether amounting  to  $74,826  45,  there  will  remain  only 
$^2,240  12,  of  the  liabilities  enumerated  in  the  Maria's  assign- 
ment, which  M.  Bruen  claims  to  have  paid  himself. 

'  His  answer  is  on  oath,  and  directly  responsive  to  the  bill.  It 
states  unequivocally,  that  those  liabilities  and  every  part  of 
them,  were  paid  and  discharged  out  of  his  own  individual  funds 
and  resources.  The  complainant  claims  to  have  disproved  this 
assertion  in  its  whole  length  and  breadth ;  and  this  is  the  first 
question  to  be  examined. 

It  appears  that  G.  W.  Bruen,  after  the  death  of  Mr.  Smith, 
continued  the  name  of  the  firm  of  Thomas  H.  Smith  &  Son  in 
winding  up  their  aflairs,  and  kept  a  bank  account  in  that  name 
in  the  Bank  of  America.  A  bank  account  was  also  kept  in  the 
name  of  M.  Bruen,  in  the  Manhattan  Company,  commencing  on 
the  27th  of  October,  1828.  This  account  was  under  the  control 
of  G.  W.  Bruen,  the  bank  pass  book  and  check  book  were  kept 
by  him,  and  most  of  the  checks  were  signed  by  him  in  the  name 
of  M.  Bruen  per  procuration  of  G.  W.  Bruen.  Occasionally  a 
check  was  signed  by  M.  Bruen  himself. 

From  this  period,  through  the  six  or  seven  succeeding  years, 
G.  W.  Bruen  used  the  name  of  his  father  to  an  unlimited  extent, 
in  all  matters  relating  to  the  affairs  and  business  of  Thomas  H. 
Smith  &  Son,  and  the  estate  of  Thomas  H.  Smith ;  and  also  in 
an  extensive  mercantile  business,  commencing  iu  or  about  the 
year  1830,  and  conducted  in  the  name  of  M.  Bruen.  A  general 
power  of  attorney,  embracing  every  matter  of  business,  execu- 
ted by  M.  Bruen  to  G.  W.  Bruen,  and  dated  December  19,  1833, 
is  one  of  the  documents  proved.    Into  one  or  the  other  of  these 
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bank  accounts,  passed  all  the   proceeds  of  the  property    of 
Thomas  H.  Smith  &  Son. 

To  return  to  the  schedule  annexed  to  the  answer  of  M.  Bruen, 
containing  the  debts  which  he  says  he  paid  for  that  firm. 

1.  It  is  proved  in  the  most  conclusive  manner,  so  as  to  over- 
throw entirely  the  force  of  the  answer  as  testimony,  that  debts 
in  that  schedule,  amounting  to  $68,648  05,  exclusive  of  inter- 
est, were  paid  by  G.  W.  Bruen,  in  the  name  of  Thomas  H.  Smith 
&  Son,  with  the  assets  of  that  firm,  by  checks  drawn  on  the 
Bank  of  America;  and  that  M.  Bruen  did  not,  even  nominally, 
pay  any  portion  of  that  sum. 

2.  It  is  also  proved  by  testimony,  which  is  equally  satisfac- 
tory, that  $102,439  20,  exclusive  of  interest,  of  the  debts  in 
that  schedule,  were  paid  by  checks  drawn  upon  the  Manhattan 
Bank  account,  in  the  name  of  M.  Bruen,  of  which,  $66,052  01 
were  paid  prior  to  the  arrival  of  the  ship  Maria,  from  Canton, 
which  was  on  the  16th  April,  1829,  and  the  residue  between 
that  date  and  the  11th  Jannary,  1830.  Only  one  of  the  checkis 
by  which  these  payments  were  made,  was  signed  by  M.  Bruen. 
All  the  others  were  signed  in  his  name  by  G.  W.  Bruen.  Tbb 
whole  $66,052  01  paid  before  the  16th  of  April,  1829,  is  traced 
directly  to  funds  brought  into  that  bank  account  from  the  assets 
of  Thomas  H.  Smith  &  Son.  In  regard  to  the  balance, 
$36,387  19  paid  between  that  day  and  January,  1830,  it  may 
be  observed  in  the  first  place,  that  there  could  have  been  no 
deficiency  of  means  during  that  time  to  meet  those  liabilities^ 
because  it  is  proved  that  John  Hone  6c  Sons,  on  the  17th  of  Jun^, 
14th  of  July  and  9th  of  November,  1829,  advanced  no  less  than 
$85,000,  in  cash  and  notes,  to  M.  Bruen,  upon  the  cargo  of  the 
Maria,  exclusive  of  their  payments  of  more  than  $70,000  on  the 
respondentia,  in  April  preceding. 

But  without  following  the  devolution  of  these  advances,  suf- 
fice it  to  say,  that  the  testimony  shows  beyond  all  doubt,  after 
giving  full  weight  to  the  answer,  that  the  whole  36,387  19,  was 
paid  out  of  the  property  of  the  firm  of  Smith  d&  Son. 

The  entries  in  the  check  book,  under  the  head  of  ^'  M.  Bruen, 
private  account,"  when  traced  in  detail,  confirm  most  fully  the 
testimony  of  the  witnesses,  and  show  that  with  the  exception  of 
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$673  10,  all  the  fonds  credited  to  his  account  in  the  Manhattan 
Bank  to  the  14th  April,  1829,  were  the  property  of  Smith  &  Son, 
and  that  in  fact  it  was  their  bank  account. 

And  the  circumstance  that  the  small  balance  of  that  "  private 
account,"  is  carried  into  the  next  check  book,  with  that  designa^ 
tion,  and  is  one  of  the  charges  against  G.  W.  Bruen  as  surviving 
partner,  in  the  schedule  annexed  to  the  further  answer,  in  con* 
nection  with  the  other  evidence,  abundantly  proves,  that  the 
bank  account  continued  through  that  check  book  to  be  one  of 
the  house  of  Smith  &  Son,  and  of  G.  W.  Bruen,  in  which  M. 
Bruen  had  no  individual  interest. 

3.  Of  the  debts  claimed  to  have  been  paid  by  M.  Bruen,  sel 
forth  in  schedule  A,  to  his  answer,  it  is  clearly  proved  that 
#47,000  were  paid  directly  by  John  Hone  &  Sons,  and  were 
re-imbursed  to  them  by  the  effects  of  Smith  &  Son. 

4  In  the  same  schedule  are  debts  to  the  house  of  G.  W.  &  H« 
Bruen,  amounting  to  $32,788  82.  There  is  no  proof,  except  by 
the  answer,  that  M.  Bruen  paid  any  part  of  this  sum.  Con« 
sidering  the  utter  demolition  of  the  answer  in  respect  of  mora 
than  two-thirds  of  the  payments  set  forth  in  that  schedule,  it 
would  be  entirely  unsafe  to  rely  upon  its  truth,  as  to  the  residue, 
when  unsupported  by  testimony. 

But  there  is  strong  evidence  on  the  other  side,  that  M.  Bruen 
never  paid  any  part  of  this  indebtedness.  In  the  iSrst  place,  O. 
W.  Bruen,  the  debtor,  as  the  survivor  of  Smith  ic  Son,  was  a 
creditor  as  one  of  G.  W.  Sc  H.  Bruen.  In  the  next  place,  it  is 
proveijl  that  the  offices  of  these  two  houses,  were  aci^oining,  and 
in  the  same  building,  during  these  transactions ;  that  besides 
the  busmess  account  between  the  two  houses,  on  which  there 
was  a  balance  against  G.  W.  &  H.  Bruen  in  October,  1829, 
there  was  an  account  of  cash  borrowed  and  lent.  That  in  the 
latter  account  on  the  17th  June,  1829,  when  the  last  of  the  notes 
to  G.  W.  <fe  H.  Bruen  set  forth  in  the  schedule  fell  due,  that  firm 
was  indebted  to  Smith  &  Son  in  the  sum  of  $26,626  01,  and  in 
October,  1829,  the  balance  in  favor  of  the  latter  firm  in  that 
account  as  entered,  was  about  $35,000,  and  deducting  a  credit 
to  G.  W.  d&  H.  Bruen  for  payment  supposed  to  have  been  made 
by  them  for  Smith  &  Son  in  1829,  the  balance  against  them  in 
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the  cash  lent  account,  was  ||27,714  31.  The  presumption  from 
these  facts  is  irresistible,  that  the  notes  in  the  schedule,  due  to  G. 
W.  &;  H.  Bruen,  all  of  which  appear  to  have  been  issued  for 
merchandise  and  debentures,  were  all  discharged  by  Smith  & 
Son,  without  the  aid  of  M.  Bruen. 

6.  Excluding  the  five  last  items  in  the  schedule  A,  attached 
to  M.  Bruen's  answer,  there  remains  the  sum  of  $4 1,464  06,  of 
the  liabilities  there  enumerated,  of  which  $24,000  were  con- 
tinuations of  three  notes  to  the  Ocean  Insurance  Company,  due  in 
182S,  and  $3000  was  the  balance  of  a  note  of  $6000  to  the 
American  Insurance  Company.  The  testimony  is  full  and 
complete,  proving  that  the  whole  $41,464  05,  was  paid  out  of 
the  assets  of  Thomas  H.  Smith  &  Son.  I  include  the  proceeds 
of  the  Maria's  cargo  in  my  statements  as  bein^  assets  of  that 
firm  ;  and  some  portion  of  those  proceeds,  doubtless  went  to  dis- 
charge the  debts  heretofore  enumerated.  All  these  payments, 
with  the  exception  of  $13,126  77,  paid  February  4th,  1831,  on 
a  renewed  note  to  the  Ocean  Insurance  Company,  were  made 
prior  to  1831,  and  more  than  three-fourths  of  the  whole  were 
paid  before  1830. 

This  disposes  of  the  sum  of  $292,240  12,  set  forth  in  the 
schedule  as  having  been  paid  by  M.  Bruen. 

6.  The  five  last  items  in  that  schedule,  amounting  to 
$74,826  45,  remain  to  be  considered.  «The  date  of  their  alleged 
payment  is  of  itself  a  strong  argument  against  the  propriety  of 
the  charge.  I  have  already  remarked  that  no  such  debts  ap- 
pear in  the  schedule  attached  to  the  assignment  of  the  Maria, 
and  the  proof  shows  by  the  history  given  of  each  of  the  debts  in 
that  schedule,  that  neither  of  these  five  could  have  been  brought 
down  by  renewal,  from  any  of  those  provided  for  in  that  assign- 
ment. Tne  largest  debt  of  the  five,  ($33,202  93,)  is  entered  in 
the  schedule  to  the  answer,  as  being  due  or  as  paid  to  the  Bank 
of  the  State  of  New  York,  an  institution  which  was  not  in 
existence  till  1836.  As  to  the  debt  of  $20,245  to  the  United 
States    Bank,   it  is  evident  no  such  debt    existed   in   1828. 

The  schedule  to  the  Maria's  assignment,  describes  a  debt  of 
$30»000  to  the  Bank  of  the  United  States,  and  it  is  not  credible 
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that  a  debt  of  $20,000  more  to  the  same  bank,  would  have  been 
overlooked  in  making  that  assignment. 

Then  there  is  the  testimony  of  William  Roberts  and  Thomas 
M.  Beare,  which  with  the  circumstances  already  mentioned, 
leaves  no  room  for  doubt,  that  M.  Bruen  was  never  liable  for 
Smith  &  Son,  in  respect  of  either  of  the  five  debts  in  question  ; 
and  that  in  truth,  neither  of  them  ever  were  debts  of  Smith  & 
Son,  except  the  one  entered  as  due  to  Couch.  This  was  upon 
a  note  of  Smith  &  Son  to  D.  Stebbins,  of  whom  Couch  was  the 
executor,  dated  April  2,  1828.  Mr.  Beare  shows  that  the  other 
four  were  debts  of  G.  W.  Bruen,  which  originated  from  1835  to 
1837«  Thus  neither  of  the  five  last  items  in  the  schedule  are  in 
any  manner  connected  with  the  trusts  which  M.  Bruen  assumed 
by  the  conveyance  to  him  by  Mr.  Smith  and  the  assignments  of 
the  Maria  and  her  cargo  in  1823. 

And  the  extraordinary  result  of  the  whole  inquiry  is,  that  M. 
Bruen  did  not  pay  any  sum  whatever  out  of  his  own  funds  or 
resources,  towards  or  in  discharge  of  the  debts  and  liabilities, 
for  the  security  of  which  the  real  estate  of  Thomas  H.  Smith 
was  conveyed  to  him  in  July,  1828.  And  that  so  far  as  that, 
the  great  object  of  the  trust,  was  concerned,  it  had  been  fully 
accomplished  as  early  as  the  4th  of  February,  1831,  and  sub- 
ject to  his  advances,  (if  any  there  were,)  in  respect  of  the  real 
estate  itself,  the  heirs  aQcl  representatives  of  Mr.  Smith,  were  at 
that  time  entitled  to  a  re-conveyance  of  the  whole  property 
from  M.  Bruen. 

II.  This  brings  me  to  the  next  principal  subject  of  contro* 
versy,  the  advances  which  M.  Bruen  claims  to  have  made  for 
improvements  on  the  real  estate  so  conveyed  to  him,  and  for 
taxes  and  assessments  thereon,  and  in  discharge  of  the  mort- 
gage debts  with  which  it  was  incumbered. 

In  the  further  progress  of  the  investigation,  I  shall  no  longer 
refer  to  the  answer  of  M.  Bruen,  as  testimony  in  the  cause.  In 
many  instances,  the  contradictions  of  the  answer  to  which  I 
might  refer,  are  established  by  irrefragable  written  evidence, 
and  in  others  by  two  witnesses,  or  by  one  witness  and  circum- 
stances.    But  the  force  of  the  answer  as  evidence,  has  been 
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already  so  irretrievably  impeached,  ia  respect  of  its  most  rital 
statements,  that  I  am  compelled  to  refuse  to  it  any  consideration 
as  testimony  in  the  defendants  favor. 

1.  In  schedule  B.  to  the  first  answer,  M.  Brnen  charges  to  the 
trust  estate  $31, 77^  19)  cash  paid  to  F.  Dibblee,  for  filling  in 
the  large  tract  conveyed  to  him,  known  as  the  Stujrveaant  As- 
aociation  property.  It  is  proved  that  the  whole  of  this  sum  was 
paid  to  Dibblee  out  of  the  funds  of  Thomas  H.  Smith  d&  Son, 
and  no  part  of  it  out  of  M.  Bruen's  resources.  So  far  as  checks 
were  drawn  for  these  disbursements,  much  the  largest  amount 
was  by  checks  of  Smith  &  Son  on  the  Bank  of  America. 

2.  The  same  schedule  contains  a  charge  of  $27,463  58  paid 
to  Peter  G.  Stuyvesant,  on  a  mortgage  for  $88,000  on  the  prop- 
erty last  mentioned.  All  of  this  is  shown  to  have  been  paid 
by  G.  W.  Bruen,  out  of  the  funds  of  Thomas  tL  Smith  &  Son. 

3.  Next  is  a  charge  of  $12,676  73,  paid  to  the  Globe  Insurance 
Company,  out  of  M.  Bruen's  own  funds,  on  the  mortgages  held 
by  that  company,  in  order  to  obtain  a  postponement  of  their 
foDBclosure,  on  the  10th  of  April,  1830.  The  proof  is  that  this 
money  was  paid  b^  G.  W.  Bruen  in  M.  Bruen's  name,  out  of  the 
proceeds  of  the  cargo  of  the  Maria. 

4.  Three  items  of  interest  claimed  to  have  been  paid  to  Mr. 
Stuyvesant,  viz.  May  13  and  November  16,  1830,  in  schedule 
B,  to  the  first  answer,  and  May  13th»  183 1,  in  schedule  A,  to 
the  further  answer.  All  of  these  were  paid  by  checks  drawn 
by  G.  W.  Bruen  in  his  father's  name,  on  the  account  in  the 
Manhattan  Bank  before  mentioned.  As  to  the  two  first,  the  tes- 
timony leaves  no  doubt  that  the  funds  therefor  were  derived 
firom  the  assets  of  Smith  &  Son.  The  general  course  of  that 
bank  account,  till  long  after  1831,  corroborates  the  irresistible 
presumption  from  the  other  transactions  as  to  which  the  proof 
is  positive,  that  the  interest  paid  to  Stuyvesant  in  November, 
1831,  came  through  the  same  channel,  and  was  not  paid  oat  of 
M.  Bruen's  own  resources. 

6.  M.  Bruen  charges  in  his  account  as  trustee  under  T.  H. 
Smith's  deed  of  trust,  for  three  notes  made  by  him,  one  of 
$10,000,  dated  December  1,  1829,  at  six  months,  one  of  $12,600 
at  six  months,  and  one  of  the  same  amount  at  seven  months 
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both  dated  January  1, 1830.  The  answer  does  not  explain  for 
what  purpose  these  notes  were  issued,  nor  does  it  disclose  any 
occasion  for  thevr  nse  in  respect  of  the  real  estate,  so  far  as  I  can 
discover.  This  omission  is  of  itself  a  strong  circumstance 
against  the  charge,  and  as  an  item  in  a  trust  of  real  estate,  ought 
perhaps  to  be  deemed  conclusive  against  it.  The  notes  are  not 
produced ;  there  is  no  proof  of  their  payment ;  and  the  absence 
of  any  specification  of  their  object,  or  of  the  person  to  whom 
they  were  given,  precluded  the  complainant  from  making  any 
direct  proof  on  the  subject.  So  far  as  negative  testimony  can 
go,  it  is  shown  by  William  Roberts,  who  was  familiar  with  the 
affairs  of  Smith  &  Son,  and  with  all  the  payments  made  for 
that  house  and  for  the  estate  of  Sn^th  prior  to  January  llth^ 
1830,  that  no  such  notes  were  made  for  any  purpose  connected 
with  that  estate.  I  am  convinced  that  the  whole  charge  is  un* 
founded. 

6.  There  remain  in  schedule  B.  to  the  answer,  charges  for 
expenses  paid  upon  tfie  real  estate,  amounting  to  $21,577  62, 
which  are  alleged  to  have  been  made  in  or  subsequent  to  1833. 

If  these  were  shown  to  be  just  charges  against  the  lands,  they 
are  only  material  in  an  accounting  between  M.  Bruen  and  the 
estate  of  Smith,  in  respect  of  bis  lien  therefor,  on  restoring  the 
trast  estate ;  and  for  the  purposes  of  a  decree  in  this  cause,  do 
not  require  my  examination.  With  a  single  exception,  all  the 
items  composing  that  som,  are  proved  to  have  been  paid  by  Q. 
W.  Bruen,  in  the  course  of  the  business  transacted  by  him 
under  the  name  of  <<  M.  Bruen."  This  disposes  of  the  schedule 
B.  annexed  to  the  answer. 

III.  The  next  schedule,  C,  is  an  account  current  of  M.  Bruen 
with  G.  W.  Bruen,  as  executor  and  surviving  partner,  independ- 
ent of  the  real  estate.  The  remark  just  made,  is  applicable  to 
this  schedule.  So  much  of  it  as  is  true,  is  appropriate  to  the 
master's  office,  on  adjusting  the  accounts  tinder  a  decree. 

The  great  mass  of  it  has  already  been  shown  to  be  false. 
One  foceible  illustration  of  the  manner  in  which  these  claims  of 
IL  Broen's  are  made  up,  is  afforded  by  the  charge  of  $22,567  66 
for  commissions,  under  date  of  March  10, 1831,  which  by  reii^ 
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rence  to  the  Treasury  Report,  cited  in  the  schedule,  appears  to 
be  a  commissioQ  of  five  per  cent,  on  the  sale  of  the  Maria's 
cargo.  In  the  credit  side  of  the  same  schedule,  he  credits 
$192,432  G6,  for  the  net  proceeds  of  that  cargo ;  and  to  arrive  at 
that  sum,  as  is  shown  by  the  same  report,  he  had  deducted  from 
the  gross  sales,  the  identical  commission  thus  charged  a  second 
time  in  the  schedule. 

This  disposes  of  the  principal  subjects  of  discussion  growing 
out  of  M.  Bruen's  alleged  advances  for  Smith  &  Son  and  the 
estate  of  Smith. 

lY.  I  now  approach  a  series  of  transactions,  by  which  it  is 
claimed  that  M.  Bruen,  in  violation  of  his  duty  as  trustee,  suffe* 
red  large  portions  of  the  trust  estate  standing  in  his  name,  to  be 
sold  upon  various  incumbrances,  and  became  the  purchaser  of 
the  same,  in  the  name  of  his  sons  and  other  persons. 

All  these  sales,  with  a  single  exception,  occurred  after  the 
object  of  his  trust  had  been  effected,  and  at  a  time  when  tho 
property  belonged  to  the  estate  of  Thomas  H.  Smith. 

1.  The  sale  under  the  foreclosure  of  the  mortgages  to  the 
Globe  Insurance  Company,  on  the  17th  of  March,  1831,  at  which 
M.  Bruen  became  the  purchaser  of  all  the  mortgaged  premises, 
for  $114,700.  For  the  payment  of  this  sum,  he  gave  his  bond 
and  mortgage  to  the  company  for  $96,000,  and  $19,700  was 
paid  to  the  master.  In  truth,  there  was  very  little  cash  paid  to 
the  Insurance  Company  ;  for  out  of  this  $19,700,  there  was 
returned  to  M.  Bruen,  or  to  G.  W.  Bruen  using  his  name, 
$12,675  73,  with  interest  from  April,  1830,  which  the  latter  had 
then  paid  to  the  company  out  of  the  funds  of  Smith  d&  Son,  as 
has  been  stated  heretofore. 

Thus  less  than  $6000  was  actually  required  by  the  holders  of 
these  mortgages  at  the  time  of  the  sale;  and  considering  the 
large  amount  of  the  properly  of  Smith  &  Son,  and  the  real 
estate  of  Smith,  then  in  the  hands  of  M.  Bruen  as  trustee,  and 
in  the  "  house  of  M.  Bruen,"  conducted  by  G.  W.  Bruen  ;  this 
sale  as  well  as  the  others,  which  I  shall  be  compelled  to  notice 
in  this  connection,  appears  to  have  been  permitted  without  any 
necessity  or  good  cause,  and  can  only  be  accounted  for  on  the 
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supposition  that  there  was  a  settled  determination  to  vest  the 
whole  estate  of  Smith,  in  M.  Bruen  and  his  younger  sons,  with- 
out consideration.  Whether  the  design  was  at  that  time  to 
defraud  the  government,  then  the  mammoth  creditor  of  the 
firm,  or  to  overreach  the  heirs  %nd  devisees  of  Smith,  is  entirely 
immaterial.  The  actual  payment  made  to  the  Globe  Insurance 
Company,  came  from  the  <'  house  of  M.  Bruen,"  conducted  by 
G.  W.  Bruen  ;  which  house,  in  fact,  was  a  continuation  of 
Thomas  H.  Smith  &  Son,  carried  on  with  the  remains  of  their 
property  and  that  of  Smith,  in  the  name  and  under  the  cloak  of 
M.  Bruen. 

A  single  proposition  is  sufficient  to  dispose  of  all  the  purchases 
now  under  consideration,  which  were  made  by  M.  Bruen,  either 
directly  or  indirectly.  As  the  trustee  of  the  property,  he  could 
not  become  its  purchaser.  He  had  a  duty  to  perform  in  regard 
to  it,  which  was  entirely  inconsistent  with  his  assuming  that 
character.  And  no  better  illustration  of  the  sound  wisdom  and 
morality  of  the  rule  which  equity  enforces  on  this  subject,  can 
be  found,  than  is  furnished  in  this  very  case,  by  the  wanton  and 
reckless  sales  of  the  lands  of  Thomas  H.  Smith,  under  the  in- 
cumbrances with  which  they  were  charged  when  M.  Bruen 
received  them  in  trust.  This  rule  has  been  asserted  in  several 
recent  cases,  and  without  dwelling  upon  it,  I  will  refer  to  Van 
Epps  V.  Van  EppSy  9  Paige,  238 ;  Torrey  v.  The  Bank  of 
Orleans,  9  ibid.  649,  affirmed  in  the  Court  for  the  Correction  of 
Errors,  in  December,  1843  ;(a)  Campbell  v.  Johnston,  I  Sandf. 
Ch.  R.  148 ;  Cram  v.  Mitchell,  1  ibid.  261 ;  and  Dickinson  v. 
Codwise,  ibid.  214. 

It  does  not  relieve  the  case  from  the  presumption  of  wrong, 
that  the  sale  was  made  under  a  judgment  or  decree.  There 
may  be  instances  of  that  kind,  in  which  the  court  can  see  that 
no  possible  itijustice  has  ensued,  and  thus  be  induced  to  permit 
a  purchase  by  the  trustee  to  stand.  But  there  is  nothing  In  this 
case  to  relieve  the  sales  from  the  stern  enforcement  of  the  prin- 
ciple to  which  I  have  referred.    In  the  instance  immediately 


(a)  The  affirmance  w  reported  in  7  Hill,  260.    And  see  Dohwn  y.  Raeey,  3 
Band'  Ch.  R.  60 ;  Moore  v.  Moore,  ante,  page  37. 
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under  consideration,  I  must  declare  thai  the  purchase  by  M. 
Bruen,  was  fop  the  benefit  of  the  trust  estate,  and  that  he  held 
the  lands  conveyed  to  him  by  the  master,  after  such  conreyance^ 
precisely  as  he  did  before. 

2.  The  puschases'  under  the  foreclosare  of  the  Lafayette  In* 
surance.  Company,  were  prior  in  time  to  that  under  the  Gbbe 
mortgages,  and  I  will  next  comment  upon  them.  This  sale  was 
made  early  in  1830,  and  all  the  premises  mortgaged,  were  on 
two  different  oceasions,  struck  off  to  Mr.  JohA  Ward,  and  con-^ 
reyed  to  bim  by  ibe  master.  He  poid^$24  000  on  the  purchase/ 
which  was  refunded  to  bim  by  6.  ^y.Bruen,  $19,000  of  it  at 
one  time,  out  of  the  proceeds  of  the^  cargo  of  the  Maria,  in  May, 
1830.  Mr.  Ward  was  not  present  at  the  sales,  but  be  permitted 
O.  W.  Bruen  to  bid  in  his  name,  with  the  express  understanding, 
that  he  was  to  convey  the  property  to  M.  Bruen,  on  his  being 
repaid  his  advance.  In  point  of  fact,  M.  Bruen  bid  in  his  name 
at  the  first  sale,  and  G.  W.  Bruen  at  the  re-sale  of  some  of  the 
lots,  which  were  at  first  struck  off  to  Denison.  On  the  3d  of 
May,  1830,  Mr.  Ward  quit-claimed  these  premises  to  M.  Bruen* 
It  is  surely  unnecessary  to  enlarge  upon  so  plain  a  matter  urn 
this.  The  purchase  must  be  deemed  to  have  been  made  for  the 
benefit  of  the  trust  estate. 

3.  Another  and  a  greater  fraud,  was  perpetrated  in  respect  of 
the  property  designated  as  the  Stnyvesant  Association.  This 
consisted  of  several  hundred  lots,  on  which  M.  Bruen  made  a 
false  claim  as  heretofore  detailed,  in  respect  of  the  $30,000  and 
upwards,  expended  for  filling  in,  &c.,  by  F.  Dibblee.  And  it 
has  also  been  noted,  that  afier  the  creation  of  the  trust,  more 
than  $34,000  was  paid  in  several  sums  to  Mr.  Stuyvesant,  on  the 
mortgage,  out  of  the  effects  of  Thomas  H.  Smith  d&  Son ;  the 
last  of  which  payments  was  made  in  November,  1831,  when  the 
interest  was  fully  paid,  the  principal  having  been  reduced  to 
$66,000.  It  is  evident  that  Mr.  Stuyvesant  was  not  very  urgent 
for  payment  of  his  principal  debt,  from  the  fact  that  he  received 
on  the  sale,  the  purchaser's  mortgages  for  $32,999  98 ;  and  the 
recklessness  of  the  whole  proceeding,  is  further  illustrated  by 
the  large  sum  which  M.  Bruen  received  out  of  court  as  a  surplus 
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on  the  sales,  viz..  $57,258  33  in  the  purchaser^ 'mortgages,  and 
$4960  in  cash. 

I  may  as  well  notice  here,  a  most  flagitious  excuse,  set  up  by 
M.  Bruen  in  his  answer,  for  his  omission  to  prevent  this  sale  on 
the  foreclosure  of  Smith's  mortgage  to  JUr.  Stuyvesaut.  He  says 
that  N.  D.  Ellingwood,  Esq.,  filed  a  bill  against  G.  W.  Bruen 
and  himself,  and  obtained  at  injunction  "shortly  ajter^^  October, 
1828,  restraining  him.  from  selling  any  part  of  the  real  estate 
assigned  to  himtby  Smith.  Yet  it  is  proved  that  Mr.  Elling* 
wood's  suit  was  settled  pn  the  4th  June,  1831,  and  the  injunc- 
tion, thereby  terminated,  was  actually  dissolved  by  a  special 
order  4}f  the  court  on  the  6tl|  July,  1831. 

The  sale  under  the  Stuyvesant  mortgage,  took  place  on  the 
20th  September,  1832,  and  the  whole  property  was  bid  off  by 
George  W.  Bruen,  in  the  name  of  Alexander  M.  Bruen,  for 
$136,387  60. 

Why  the  whole  was  sold,  when  by  means  of  its  previous  di- 
vision into  lots  and  blocks,  not  much  more  than  half  of  it  need 
to  have  been  sold  to  pay  off  the  mortgage,  is  not  explained,  oth< 
erwise  than  by  the  fraudulent  pretence  set  up  by  M.  Bruen,  that 
be  had  advanced  of  his  own  funds  $34,000  and  upwards  to  Mr, 
Stuyvesant,  and  $30,000  for  filling  and  iraproviiig  lots,  which  he 
was  equitably  entitled  to  have  repaid  to  him,  after  satisfying  Mr. 
S.  for  his  remaining  debt. 

By  the  terms  of  the  sale,  one-third  of  the  purchase  money  was 
payable  in  cash,  and  this  portion,  $46,129  IGj  was  paid.  To 
effect  the  payment,  G.  W.  Bruai  obtained  $45,000  in  the  name 
of  M.  Bruen,  from  Prime,  Ward  &  King  on  John  Hone  &  Son's 
acceptistnce.  Their  acceptance  was  made  on  the  faith  of  the  se* 
curity  of  more  than  $80,000,  then  in  their  hands,  the  proceeds 
of  teas  imported  by  the  "  house  of  M.  Bruen,"  and  sold  a  few 
days  before ;  and  Ward  &  Co.  paid  the  $45,000  to  Prime,  Ward 
&  King,  on  the  9th  of  October,  1832,  and  were're-imbursed  from 
the  proceeds  of  the  teas.  For  the  residue  of  the  purchase  money, 
A.  M.  Bruen  executed  his  four  mortgages  to  Mr.  Stuyvesant  for 
$32,999  98,  and  four  other  mortgages  to  the  assistant  register  of 
this  court,  for  $67,258  33. 

On  the  9th  of  February,  1833,  very  soon  after  the  sale  was 
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completed  by  ihe  master,  Alexander  M.  Bruen  executed  to  George 
W.  Bruen,  a  power  of  attorney,  authorizing  him  to  transact  eyery 
kind  of  business  for  the  constituent,  including  the  sale  and  mort- 
gaging of  his  lands ;  in  short,  a  perfect  carte  blanche.  And  the 
result  was,  that  G.  W.  Bruen,  after  the  foreclosure,  controlled 
and  managed  the  property,  in  every  respect  as  he  did  before  the 
sale,  and  as  if  it  were  his  own.  The  subsequent  mortgages 
which  were  executed  upon  it,  were  executed  by  him  in  A.  M. 
Bruen's  name.  The  great  sale  which  was  made  to  D.  S.  Dyson, 
was  effected  by  him ;  and  he  executed  the  deed^  in  the  name  of 
his  brother,  A.  M.  Bruen. 

At  the  time  of  this  purchase,  in  the  name  of  A.  M.  Bruen,  he 
was  a  young  man,  a  little  more  than  twenty-one  years  of  age, 
residing  with  and  mainly  dependent  upon  his  father ;  and  he 
had  never  had  an  opportunity  to  accumulate  any  property.  The 
testimony  proves,  that  he  never  paid  any  part  of  the  considera- 
tion on  the  purchase,  and  all  the  facts  combined,  so  far  from 
proving  that  he  is  to  be  treated  as  a  bona  fide  purchaser,  without 
notice  of  his  father's  violations  of  trust  and  of  good  faithj  lead 
irresistibly  to  the  conclusion,  that  he  was  the  mere  passive  in- 
strument in  the  hands  of  older  men,  to  accomplish  a  stupendous 
scheme  of  fraud. 

It  would  be  a  waste  of  time,  for  me  to  follow  step  by  step,  the 
proceedings  in  respect  to  this  property,  subsequent  to  the  Stuy- 
vesant  foreclosure.  It  is  sufficient  to  say,  that  the  title  of  A.  M. 
Bruen,  and  that  acquired  subsequently  by  M.  Bruen  on  the  fore- 
closure of  three  of  the  mortgages  which  were  transferred  to  him 
by  the  assistant  register,  must  be  deemed  as  held  in  trust  for 
the  heirs  and  representatives  of  Mr.  Smith.  For  such  of  the 
lands  as  they  or  either  of  them  have  mortgaged  or  conveyed  to 
purchasers  in  good  faith,  they  must  respctively  account,  if  the 
complainant  shall  prove  to  be  entitled  to  the  relief  prayed  in  his 
bill,  in  respect  of  the  issues  still  to  be  examined.  And  they  will 
be  allowed  for  all  proper  charges  in  their  favor  growing  out  of 
the  management  of  the  property,  and  the  disbursements  for  taxes 
and  assessments. 

Some  time  in  1839,  M.  Bruen  conveyed  to  his  son  Herman 
Bruen,  one  block  of  the  Stuy  vesant  property,  lying  between  2lst 
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and  22d  Streets,  the  First  Avenue  and  the  East  River.  The 
consideration  alleged,  is  certain  heavy  claims  against  M.  Bruen, 
for  services  rendered  to  him  by  H.  Bruen,  on  account  of  the  as- 
signed property,  and  for  the  benefit'of  the  estate  of  Smith,  and 
for  which  claims  the  conveyance  was  received  by  Herman 
in  payment  and  satisfaction.  No  specific  valuation  was  ever 
put  upon  these  services,  but  they  are  represented  as  having  ex* 
tended  through  several  years ;  and  as  having  been  accompanied 
by  considerable  disbursements,  and  that  H.  Bruen  bad  received 
no  compensation  therefor.  On  the  14th  of  August,  1839,  H* 
Bruen  conveyed  the  entire  block  to  the  New  York  Gas  Light 
Company,  and  M.  Bruen  received  the  consideration,  $40,000, 
exclusive  of  the  arrears  of  water  rent  due  on  the  premises. 
The  answer  states,  that  in  consequence  of  M.  Bruen's  receiv* 
ing  this  price,  he  conveyed  to  H.  Bruen  subsequently,  the  next 
block  north  of  the  one  so  sold,  and  also  a  gore  of  land  on  14th 
Street. 

It  is  gravely  asserted  in  the  answer,  that  these  conveyances 
were  made  in  good  faith,  for  a  valuable  consideration,  which 
was  more  than  the  value  of  the  lands.  This  claim  does  not  re* 
quire  a  moment's  consideration.  The  answer  itself  does  not 
pretend  that  H.  Bruen  was  a  purchaser  without  notice  of  the 
rights  and  equities  of  Smith's  estate ;  and  if  it  had  made  that 
essential  averment,  the  consideration  alleged  was  a  precedent 
debt,  of  so  indeterminate  a  character,  that  the  defendants  have 
not  as  yet  been  able  to  approximate  to  its  amount.  The  ready 
facility  with  which  H.  Bruen  suxrendored  to  his  father,  the  parcel 
first  conveyed,  shows  that  he  was  but  a  nominal  owner,  and 
there  is  no  reason  to  doubt  that  he  held  the  two  other  parcels  on 
the  same  tenure. 

One  other  circumstance  in  this  affair,  deserves  to  be  noticed. 
The  three  Bruen's  state  that  the  $40,000  received  from  the  Gas 
Light  Company,  was  applied  to  the  extinguishment  of  certain 
liabilities  of  M.  Bruen,  by  way  of  indorsement,  incurred  on  ac- 
count of  the  firm  of  Thomas  H.  Smith  &,  Son.  This,  be  it  re- 
membered, was  in  the  latter  part  of  1839,  and  its  utter  reckless- 
ness is  absolutely  painful,  when  I  reflect  that  all  of  those  liabili- 
ties  of  M.  Bruen,  were  discharged  more  than  eight  years  before. 
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The  title  of  H.  Braen,  must  therefore  be  adjudged  to  be  sub^ 
jeet  to  the  same  equities,  as  if  it  had  continued  in  the  name  of 
his  father. 

This  ends  the  examination  of  the  various  allegations  and  pre- 
tences, under  which  the  property  in  question  is  claimed  by  M. 
Bruen  and  his  two  sons,  in  hostility  to  the  estate  of  Thomas  H. 
Smith.  L  have  not  deemed  it  necessary  to  go  inXo  all  the  details 
of  those  claims,  or  to  comment  upon  those  portions  of  the  trust 
estate  conveyed  to  M.  Bruen,  which  still  remain  in  his  name, 
or  which  he  conveyed  directly  to  others,  without  the  intervene 
tion  of  foreclosures  and  sham  purchases  in  the  names  of  himself 
and  his  friends.  These  matters  will  be  proper  subjects  for  the 
master's  office,  if  the  cause  proceed  to  a  reference  and  an  ac* 
count. 

Y.  Before  leaving  this  branch  of  the  case,  I  will  advert  to  tfa^ 
allowances  claimed  in  behalf  of  M.  Bruen,  in  any  accounting 
concerning  the  premises.  Some  of  these  have  been  noticed  in- 
cidentally. As  to  the  commissions  for  his  indorsements  and 
credit,  used  by  Smith  &  Son,  such  a  claim  is  inconsistent  with 
his  character  as  an  accommodation  indorser,  in  which  he  appears 
in  the  trust  deed ;  and  there  is  no  allegation  of  any  undertaking 
by  Smith  &  Son  to  pay  any  such  commissions. 

A  compensation  is  claimed,  both  as  between  him  and  the  firm^ 
and  between  him  and  Smith's  estate,  for  <*  his  extraordinary  ser^ 
vices  and  exertions,"  in  behalf  of  both.  So  far  as  M.  Bruen's 
very  extraordinary  proceedings  have  been  conducted  in  behalf 
of  either,  and  not  in  his  own  behalf  exclusively,  he  is  entitled  to 
a  liberal  compensation.  The  care,  liability  and  exertions  inci- 
dent to  such  an  immense  property  as  was  placed  in  his  hands  ia 
1828,  unquestionably  call  for  an  ample  remuneration.  There  is 
no  doubt  that  in  the  great  operation,  which  alone  was  the  cause 
of  the  surplus  property  now  in  dispute,  the  settlement  with  the 
Treasury  Department  of  the  vast  debt  due  to  the  United  States^ 
M.  Bruen  rendered  to  the  firm  of  Smith  &  Son,  and  the  estate 
of  Smith,  services  which  can  scarcely  be  estimated  by  a  pecu«> 
niary  scale.  It  may  be  said  that  these  services  were  not  intended 
in  any  degree  for  the  benefit  of  either  the  firm  or  the  estate* 
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However  that  may  be,  if  they  enured  to  the  benefit  of  Smith's 
estate,  they  are  entitled  to  a  full  remuneration* 

The  troubles,  embarrassments  and  expenses,  growing  out  of 
the  possession  of  the  Maria  and  her  cai^o,  together  with  the  com<> 
missions  stipulated  in  the  assignment,  are  also  just  subjects  for 
compensation  in  an  account  And  the  same  remark  may  be 
made  of  services  and  disbursements  in  general,  made  and  ren^ 
dered  b^  M.  Bruen,  in  conducting  the  trusts. 

Another  claim  is  made,  which  is  not  so  clear,  and  that  is  for 
the  demands  due  to  him  from  G.  W.  Bruen  individually.  Those 
are  not  the  subjects  of  set  off,  in  any  accounting  to  which  this 
suit  can  lead.  If  the  complainant  succeed  in  his  suit,  it  will 
pave  the  way  for  all  creditors  of  G.  W.  Bruen  to  come  in  for 
the  payment  of  their  debts,  and  these  defendants  will  then  have 
an  opportunity  to  prosecute  their  claims  against  him. 

The  demand  in  favor  of  M.  Bruen  on  the  judgments  recovered 
by  the  United  States,  against  Smith  d&  Son,  or  G.  W.  Bruen,  as 
surviving  partner  and  as  executor,  cannot  be  sustained  for  any 
portion  of  those  judgments.  The  principal  consideration  paid 
for  the  compromise  of  the  government  debt,  was  the  ^^200,000 
paid  by  D.  S.  Dyson  for  the  lands  heretofore  mentioned,  as  be- 
ing conveyed  to  him  by  G.  W.  Bruen,  in  the  name  of  A.  M. 
Bruen.  That  entire  fund  was  the  property  of  the  estate  of 
Thomas  H.  Smith.  It  may  be  safely  assumed  that  the  only 
real  and  substantial  consideration  for  the  compromise,  so  far  as 
the  views  and  actions  of  the  government  were  concerned, 
consisted  of  the  cash  paid,  and  the  debenture  certificates 
given  up. 

Besides  the  money  paid,  M.  Bruen  set  forth  sundry  claims 
against  the  government,  which  he  proposed  to  yield  up,  which 
be  alleges  were  cancelled  in  the  adjustment,  and  for  which  he 
now  demands  compensation.  These  were,  1st,  damages  on  the 
teas  imported  in  the  Maria,  occasioned  by  the  delay  in  their  sal^ 
growing  out  of  the  interference  of  the  government  officers,  stat- 
ed at  $60,312  90.  2d.  The  like  damages  on  silks,  $13,955  60; 
with  interest  on  both  items.  If  any  such  damages  were  incur- 
red, they  were  borne  by  Smith  &  Son,  and  not  by  M.  Bruen. 
This  is  also  true  of  the  items  of  depreciation  on  the  ship  Maria, 
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and  the  price  of  the  ship  Beaver,  specified  in  M.  Bruen's  letter 
of  July  6th,  1830,  to  the  Solicitor  of  the  Treasury.  And  as  to 
the  Beaver,  I  have  no  evidence  that  he  ever  had  any  interest  in 
the  vessel.  Two  other  items  in  that  letter,  one  for  discounts 
and  extra  commissions,  and  the  other  for  a  bond  paid  to  the  go« 
vernment  by  M.  Bruen,  may  also  be  set  aside  in  considering  the 
affair  as  between  him  and  the  firm  of  Smith  &  Son,  and  Smith's 
estate. 

3rd.  The  charges  for  storage  and  insurance,  if  paid  by  M. 
Bruen,  will  be  proper  items  in  the  accounting  in  this  suit. 

4th.  The  loss  of  commercial  credit,  is  stated  at  $76,000,  and 
is  predicated  on  the  same  interference  of  the  government  with 
the  Maria  and  her  cargo.  According  to  M.  Bruen's  answer,  he 
had  long  before  that  period,  retired  from  commercial  pursuits. 
He  was  no  longer  a  merchant.  He  had  no  occasion  for  camr 
mercial  credit^  and  the  whole  charge  must  be  regarded,  as  I 
doubt  not  the  Treasury  Department  regarded  it,  as  mere  moon- 
shine. So  far  as  this  case  discloses,  if  any  losses  or  sacrifices 
occurred  by  reason  of  the  seizure  of  the  Maria  and  cargo,  to  the 
standing  of  M.  Bruen  as  a  monied  man,  in  the  estimation  of 
those  holding  the  commercial  paper  of  Smith  &  Son,  or  of  those 
applied  to  for  loans  on  his  credit,  they  must  have  been  borne  by 
Smith  &  Son. 

6th.  The  debenture  certificates  were  a  legitimate  demand 
against  the  United  States,  and  they  belonged  in  part  to  T.  H. 
Smith  &  Son,  and  in  part  to  O.  W.  &  H.  Bruen.  It  is  possible 
that  the  latter  were  the  same  debentures,  which  to  the  amount 
of  nearly  $19,000,  formed  a  part  of  the  indebtedness  of  the  firm 
of  Smith  &  Son  to  G.  W.  &  H.  Brn^n,  heretofore  discussed, 
which  was  outstanding  when  it  stopped  payment.  But  assum- 
ing that  they  still  belonged  to  G.  W.  &  H.  Bruen,  when  they 
were  cancelled,  the  fact  does  not  entitle  M.  Bruen  to  claim  for 
them.  They  are  either  to  be  treated  as  compensated  by  the 
judgments  of  the  United  States  against  G.  W.  &  H.  Bruen,  which 
were  discharged  by  the  compromise,  or  as  a  matter  of  account 
to  be  adjusted  between  H.  Bruen  and  G.  VV.  Bnien,  or  between 
the  former,  and  Smith  &  Son. 

This  disposes  of  all  that  need  be  said,  about  the  consideration 
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for  the  compromise  with  the  United  States.  The  assignment 
of  the  judgments,  was  not  authorized  by  the  act  of  congress ; 
and  it  being  obtained  with  assets  belonging  to  those  for  whom 
M.  Bruen  was  trustee,  it  is  as  to  them,  in  every  sense,  hrutum 
fulmen. 

What  I  have  said,  is  an  answer  to  one  of  the  complainant's 
points,  to  the  effect  that  Smith  &,  Son  are  entitled  in  equity  to 
claim  the  United  States  judgments  against  H.  Bruen,  and  their 
proceeds,  if  any,  received  by  M.  Bruen.  There  is  no  evidence 
of  any  such  proceeds,  and  I  regard  the  judgments,  on  the  proof 
before  me,  as  extinguished,  except  to  the  extent  that  may  be  ne- 
cessary to  do  equity  between  the  parties,  as  to  the  consideration 
actually  paid  and  applied. 

YI.  It  being  established  that  there  is  a  large  property  belong- 
ing to  the  heirs,  devisees  and  legal  representatives  of  Thomas  H. 
Smith,  in  the  hands  of  M.  Bruen,  and  his  two  sons,  Herman  and 
Alexander,  (including  that  for  which  TA.  Bruen  is  justly  ac- 
countable ;)  the  next  step  in  the  complainant's  progress,  is  to 
prove  that  G.  W.  Bruen  was  a  creditor  of  the  estate  of  Smith,  in 
December,  1838. 

The  testimony  clearly  establishes,  that  at  the  termination  of 
the  partnership  by  the  death  of  Mr.  Smith,  he  stood  as  a  debtor 
to  the  firm,  on  its  books,  in  more  than  $860,000.  I  cannot  un- 
derstand the  CO  partnership  articles,  as  compelling  G.  W.  Bruen 
to  assume  with  Mr.  Smith,  all  the  mercantile  debts  of  the  latter. 
The  entries  in  the  books  show  that  there  was  no  such  under- 
standing between  the  partners ;  and  if  the  articles  require  that 
construction,  then  the  books  establish  a  different  agreement 
made  subsequently.  G.  W.  Bruen's  debt  to  the  concern,  at  its 
dissolution,  was  $10,000.  On  a  settlement  at  that  time,  between 
the  latter,  and  his  co-partner,  he  would  have  been  a  creditor  of 
Mr.  Smith  to  the  extent  of  one-half  of  the  $840,000,  being  the 
difference  between  their  respective  balances.  In  the  profits  made 
prior  to  1828,  his  interest  was  but  one-third,  and  this  would  per- 
haps slightly  diminish  his  share  of  this  balance. 

The  house  of  Smith  &  Son,  during  its  brief  continuance, 
was  eminently  prosperous ;  but  their  whole  profits  will  not  ac- 
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coant  for  more  than  a  quarter  of  (his  extraordinary  indebtedness 
of  the  senior  partner.  It  is,  however,  fully  explained  by  the 
testimony.  Pursuant  to  the  co-partnership  agreement,  Smith  & 
Son,  through  their  firm,  were  to  discharge  all  the  outstanding 
engagements  of  Mr.  Smith,  and  they  were  paid  within  a  year 
and  a  half,  to  the  enormous  amount  of  more  than  two  millions 
of  dollars.  This  was  accomplished,  in  a  great  measure,  by  the 
credit  which  the  firm  received  from  the  United  States,  on  their 
bonds  for  the  duties  payable  on  teas  and  other  China  goods  im- 
ported by  them.  The  goods  met  with  a  ready  sale  at  auction  ; 
notes  were  given  for  the  proceeds,  which  were  available  as 
cash ;  and  thus  the  whole  amount  of  duties  became  a  capital  in 
the  bands  of  the  firm,  obtained  on  a  credit  from  the  government, 
which  remained  outstanding  till  the  bonds  became  payable. 
And  while  the  amount  of  their  importations  continued  regular 
and  uniform,  the  extent  of  the  fund  thus  obtained  on  credit  and 
used  by  the  firm,  would  remain  about  the  same,  and  in  the  na- 
ture of  a  permanent  loan. 

In  efiecting  the  result  under  consideration,  there  was  no  mere 
substitution  of  the  obligations  of  the  new  house  for  those  of  the 
old.  The  latter  were  actually  paid  and  discharged.  All  the 
means  which  Mr.  Smith  brought  into  the  new  concern,  were 
applied,  as  far  as  they  would  go,  in  liquidation  of  his  outstand- 
ing liabilities,  and  in  addition  to  those  assets,  more  than  $800,000 
of  the  funds  of  the  firm,  were  used  for  the  same  purpose.  It 
does  not  afiect  the  argument,  that  those  funds  were  obtained  on 
a  credit.  They  were  obtained  on  G.  W.Bruen's  individual  and 
primary  responsibility,  as  well  as  on  that  of  T.  H.  Smith  ;  and 
the  doctrine  of  principal  and  surety  has  no  application.  If  G. 
W.  Bruen  had  possessed  his  father's  large  estate,  every  dollar 
of  it  would  have  been  subjected  to  the  payment  of  the  debts 
incurred,  out  of  which  Mr.  Smith's  liabilities  were  discharged. 
The  circumstance  that  he  brought  no  capital  into  the  concerni 
therefore,  has  no  influence  on  the  point.  In  truth,  neither  of  the 
partners  brought  actual  capital  with  them.  What  Smith  posses- 
sed in  personal  property  was  far  short  of  his  debts.  The  resi- 
due of  his  mercantile  obligations,  was  paid  by  the  assets  of  the 
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Dew  house,  and  by  moneys  raised  on  its  credit.  It  was  the  cred- 
it of  both  partners  and  the  money  of  both. 

The  idea  that  at  the  dissolution,  Smith's  estate  was  primarily 
liable  for  a  part  of  the  debts  of  Smith  &  Son,  as  substituted  se* 
cnrities  or  obligations  for  those  of  Smith,  is  fanciful  and  imprac- 
ticable. His  old  liabilities  could  not  be  traced  into  the  existing 
debts*  Suppose  his  executor  had  at  that  time  attempted  to  se- 
lect a  portion  of  those  debts,  as  being  or  representing  Smith's 
old  liabilities  ?  Which  of  the  existing  debts  could  he  have  de- 
signated and  thus  classified,  and  on  what  principle  or  datacovld 
he  have  proceeded  7  Let  us  leave  out  of  view  for  a  moment, 
that  Smith  had  any  real  estate,  and  suppose  what  is  probably 
true,  that  much  of  the  commercial  credit  of  the  house,  (aside 
from  the  government  credit,)  was  founded  on  M.  Bruen's  in- 
dorsements. And  suppose  further,  that  six  or  seven  years  after 
the  failure  of  Smith  &  Son,  M.  Bruen,  moved  by  regard  for  his 
son,  had  loaned  G.  W.  Bruen  $1200,000,  with  which  he  had 
compromised  a  million  of  the  debts  of  the  firm,  and  thereby 
left  in  its  hands  a  half  a  million  of  property.  Could  O.  W. 
Brnen  in  that  case,  say  to  the  children  of  his  deceased  partner, 
'  this  was  my  money  which  discharged  these  debts.  You  have 
no  interest  in  the  matter.  You  did  nothing  towards  produ- 
cing this  surplus  which  you  now  claim,  and  it  is  all  mine. 
I  will  repay  my  father  his  advance,  and  am  then  worth 
$300,000.' 

Now  would  not  such  an  argument,  be  just  as  valid  in  the 
mouth  of  G.  W.  Bruen,  in  the  case  supposed,  as  is  the  argument 
here,  that  he  has  no  interest  in  the  surplus  produced  by  the  ad- 
vantageous compromise  with  the  government? 

The  position  assumed,  really  is  no  more  nor  less  than  this, 
that  because  the  misfortunes  and  bankruptcy  of  the  house  were 
owing  to  the  enormous  debt  with  which  T.  H.  Smith  over- 
whelmed it  from  his  old  business,  and  whereby  the  large  profits 
made  by  the  new  house  were  wholly  swallowed  up ;  therefore 
the  entire  benefit  of  the  compromise  of  the  debts  of  the  new  house, 
must  enure  to  T.  H.  Smith.  In  one  sense,  the  compromise  may 
well  be  regarded  as  the  proper  effect  of  the  old  debts  of  Smith  ; 
if  the  old  debts  had  not  existed,  there  would  have  been  no  com- 
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promise ;  and  it  may  be  added,  nor  any  occasion  for  one.  Bui 
there  is  no  justice  or  propriety,  in  holding  that  Smith's  estate 
shall  have  all  the  benefit  of  the  compromise  of  the  debts  of  the 
firm,  on  the  ground  that  a  portion  of  those  debts  arose  from  the 
discharge  of  his  own  liabilities. 

The  principles  applicable  to  the  point,  are  plain  and  eqaita« 
ble.  Whatever  remains  after  the  payment  of  the  debts  o(  the 
firm  and  its  capital  stock,  is  a  surplns  to  be  divided  between 
the  partners.  It  is  immaterial  how  the  debts  arose,  if  they  are 
co-partnership  debts  when  paid,  or  whether  they  were  paid  in 
full  or  compromised.  If  either  partner  apply  his  individual 
funds  to  the  compromise  of  a  debt,  he  becomes  a  creditor  of  the 
firm,  for  the  amount  paid,  but  not  for  the  amount  of  the  debt^ 
He  cannot  make  a  profit  out  of  his  co>partner,  by  buying  up  the 
liabilities  of  the  firm. 

In  this  case  there  was  no  capital  stock.  There  was  a  sur- 
plus after  the  payment  and  discharge  of  the  debts,  which  sur« 
plus  was  represented  by  Thomas  H.  Smith's  debt  to  the  firm. 
The  principal  liability  was  extinguished  by  funds  furnished 
from  the  estate  of  Smith,  For  those  funds,  as  well  as  all  others 
which  his  individual  property  may  have  turned  in  to  pay  the 
debts  of  the  firm,  his  estate  is  to  be  credited  towards  the  li- 
quidation of  the  balance  due  from  him  to  the  firm  at  his  death. 

It  is  evident  from  the  facts  before  me,  that  in  the  accounting 
thus  ordered,  there  will  be  a  very  large  sum  remaining  due 
from  Smith's  estate  to  the  late  co-partnership^  of  which  G.  W. 
Bruen's  one^half  will  far  exceed  the  debt  due  from  him  to  Mr. 
Cowperthwaite,  which  the  complainant  as  receiver  more  im- 
mediately represents. 

YII.  I  will  now  notice  some  objections  to  the  complainant's 
suit,  interposed  by  M.  Bruen,  and  his  sons,  Herman  and  Alex- 
ander. 

1.  It  is  said  that  if  G.  W.  Bruen  were  such  creditor  of  T. 
H.  Smith's  estate,  as  is  alleged,  these  defendants,  if  accountable 
at  all,  can  be  made  to  account  only  to  the  legal  representatives 
of  Smith,  in  a  suit  properly  instituted  for  that  purpose.  Also 
that  the  complainaut  should  first  have  obtained  a  decree  againat 
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G.  W.  Braeiii  and  then  proceeded  upon  that  decree  against 
Smith's  assets. 

I  tliink  that  the  complaiuant's  proceeding  is  righr,  in  the  form 
which  this  suit  has  assumed.  As  the  receiver  of  G.  W.  Bruen's 
effects,  in  the  creditor's  suit  adverse  to  him,  the  complainant 
stands  in  the  shoes  of  O.  W.  Bruen,  to  enforce  his  demand 
against  the  estate  of  Smith.  Finding  the  same  O.  W.  Bruen  te 
be  sole  executor  of  his  debtor  T.  H.  Smith,  and  the  trustee  of 
his  real  estate,  and  finding  also  that  the  father  and  brothers  of 
G.  W.  Bruen,  were  in  possession  of  a  great  part  of  Smithes  effects, 
claiming  them  as  their  own ;  it  was  necessary,  in  order  to  reach 
those  effects,  to  bring  the  suit  against  the  Bruen's,  as  well  as 
against  Smith's  legal  representative,  heirs  and  devisees. 

The  latter  were  necessary  parties  for  two  reasons.  Firsts  as 
the  devisees  under  the  will  of  Smith,  they  were  the  debtors  to 
G.  W.  Bruen,  and  so  to  the  receiver,  although  a  part  of  the  as- 
sets in  respect  of  which  they  were  liable  for  the  debt  as  such 
devisees,  was  wrongfully  withheld  from  them  by  the  other 
three  defendants.  And  second,  as  to  the  assets  which  they  re- 
ceived from  M.  Bruen  on  their  settlement  with  him,  both  he 
and  his  sons  as  well  as  those  devisees,  were  necessary  {parties,  in 
order  to  enable  the  court  to  determine  out  of  which  set  of  assets, 
equity  requires  this  debt  of  Smith  to  G.  W.  Brueti  to  be  enforced 
in  the  first  instance.  For  it  is  manifest  that  the  devisees  of 
Smith  would  endeavor  to  turn  the  complainant,  first  against 
the  effects  of  Smith,  still  retained  by  the  Bruens;  while  the 
latter  would  insist  that  the  property  in  the  hands  of  the  devisees, 
ahould  be  first  exhausted  for  the  payment  of  the  complainant's 
claim.  The  case  of  Fellows  v.  Fellows^  4  Gowen,  682,  is  a 
sufficient  authority  for  the  form  of  the  suit  in  this  respect. 

An  objection  on  the  part  of  G.  W.  Bruen  and  the  devisees 
of  Smith,  is  so  intimately  connected  with  the  one  just  diseas- 
ed, that  I  will  examine  it  in  this  place.  It  is  in  eflecc,  that  the 
complainant,  as  a  creditor  of  T.  H.  Smith,  through  G.  W.  Bruen, 
cannot  luiite  the  executor  and  the  devisees  of  Smith  in  the  same 
suit ;  and  that  he  cannot  maintain  any  suit  against  either  the 
executor  or  the  devisees,  except  in  compliance  with  the  mode 
pointed  out  by  the  statutes. 
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As  to  this,  it  cannot  be  contended  for  a  moment,  that  any 
proceeding  before  the  Surrogate's  Court  could  have  been  mould- 
ed to  do  justice  between  these  parties.  The  alleged  frauds  of  M. 
Bruen,  and  ihe  claims  against  H.  and  A.  M.  Bruen,  could  not 
have  been  entertained,  in  any  proceeding  of  which  that  court 
had  jurisdiction.  Then,  as  to  the  statute  regulating  suits  against 
heirs  and  devisees.  (2  R.  S.  462,  465,  §  32,  33,  66,  67.)  This 
suit,  considered  as  one  against  devisees  in  respect  of  real  estate 
devised  to  them,  is  in  conformity  to  its  provisions.  ^I'he  proof 
is  ample,  that  the  personal  assets  of  Thomas  H.  Smith  were  not 
sulBicient  to  pay  or  discharge  this  debt,  or  any  portion  of  it 
deserving  to  be  mentioned.  His  interest  in  the  personal  effects 
of  Smith  &  Son,  went  into  G.  W.  Bruen's  hands  as  surviving 
partner,  and  all  those  effects  fell  far  short  of  paying  the  debts  for 
which  they  were  primarily  liable.  G.  W.  Bruen,  as  such  sur- 
vivor, is  of  course  accountable  for  their  proper  application,  and 
for  such  as  he  misapplied,  he  is  responsible  to  those  entitled  to 
the  property  of  Smith  under  his  will.  Then  as  to  the  heirs, 
there  was  no  real  estate  which  descended  to  Mr.  Smith's  heirs 
as  such.  And  the  suit  is  one  against  his  devisees,  to  recover  a 
debt  out  of  the  equitable  real  estate  to  which  they  were  entitled 
under  his  will. 

I  need  not  determine  whether  the  real  estate  assigned  by  T. 
H.  Smith  to  M.  Bruen,  is  to  be  considered  as  converted  into  per- 
sonalty from  the  time  of  the  assignment.  It  will  be  difficult  to 
maintain  that  there  was  an  equitable  conversion,  upon  a  trust 
which  did  not  require  the  lands  to  be  sold  at  all  events,  and 
when  the  result  did  not  require  a  sale  of  any  considerable  por- 
tion of  them.  But  assuming  that  there  was  a  conversion,  and 
that  G.  W.  Bruen  as  executor,  was  entitled  to  receive  and  apply 
the  proceeds  in  pursuance  of  Mr.  Smith's  will ;  the  complainant 
could  not  proceed,  without  bringing  before  the  court  the  heirs  and 
devisees  of  Smith.  The  executor,  in  that  capacity,  and  in  his 
capacities  as  surviving  partner,  as  the  husband  of  one  of  the 
devisees  and  legatees,  and  as  the  debtor  whose  assets  have  been 
wrenched  from  him  and  vested  in  a  receiver ;  represents  so  many 
conflicting  interests,  and  stands  in  so  many  relations  inconsistent 
with  each  other's  claims,  that  no  court  cQutd,  in  justice  to  the 
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interests  which  he  represents  as  trustee,  adjudicate  upon  them 
without  the  presence  of  his  beneficiaries. 

Therefore,  if  the  bill  had  been  framed  against  him  as  execu- 
tor, and  merely  to  enforce  the  debt  of  Smith  against  his  personal 
estate,  G.  W.  Bruen's  interest  as  partner  and  as  a  creditor  of 
Smith,  is  so  hostile  to  that  of  the  legatees  and  devisees,  for  whom 
he  stands  as  executor,  that  the  latter  would  be  held  entitled  to 
be  heard  on  the  questions  involved.  And  thus,  regarding  the 
property  in  question  as  personal  assets,  they  are  made  parties  as 
beneficiaries  in  a  trust,  because  of  the  adverse  interest  of  their 
trustee  in  the  matter  in  controversy.  (See  Di€u  v.  Bouchaudj  10 
Paige,  446.)  I  have  examined  the  pdini  as  if  all  the  devisees  of 
T.  H.  Smith  were  entitled  to  raise  it  at  the  hearing.  In  truth| 
the  only  one  who  has  the  shadow  of  a  claim  to  urge  it,  is  John 
Smith  Bruen,  and  his  stipulation  is  probably  a  waiver  of  the 
objection. 

2.  It  is  claimed  by  M.  Bruen,  that  a  purchase  by  a  trustee 
is  not  void,  and  that  is  voidable  only  at  the  volition  of  the  ben- 
eficiary, whose  right  to  avoid  it  does  not  pass  by  involuntary 
assignment,  and  cannot  be  enforced  in  favor  of  a  creditor.  With- 
out adverting  to  the  fraudulent  character  of  these  transactions, 
I  cannot  assent  to  the  proposition  that  the  right  to  avoid  a  trus- 
tee's purchase  of  the  trust  estate,  is  personal  to  the  beneficiary. 
It  undoubtedly  passes  to  his  heirs  or  legal  representatives,  as  the 
case  may  be ;  and  it  is  a  right  in  action  to  which  creditors 
may  become  entitled,  as  certainly  as  they  may  to  a  promissory 
note. 

The  cases  of  pledgees,  mortgagees  and  judgment  creditors, 
purchasing  at  sales  made  by  virtue  of  their  securities,  which 
were  cited,  are  not  analogous.  Those  creditors  stand  in  no  re- 
lation of  trust  or  confidence  to  the  debtor ;  and  not  only  may 
buy,  but  are  often  compelled  to  buy  at  such  sales,  in  order  to 
avoid  loss.  In  one  case  cited,  Wilson  v.  Troup,  2  Gowen,  238, 
the  language  of  the  judge,  to  the  effect,  that  no  one  but  the  cestui 
que  trust  has  a  right  to  question  or  set  aside  a  purchase  made 
by  his  trustee,  was  addressed  to  the  particular  facts  of  that  case, 
in  which  the  objection  was  made,  not  by  the  beneficiary  or  any 
one  in  privity,  but  by  the  person  whose  mortgage  to  the  trustee 
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had  been  foreclosed,  and  who  was  in  no  sense  a  privy  to  or  in* 
terested  in  the  affairs  of  the  trust.  * 

3.  The  acquiescence  of  G.  W.  B|ruen,  the  execntor,  in  M. 
Bruen's  proceedings,  is  another  argument  of  the  defendants.  As 
to  this,  BO  long  as  there  was  no  change  in  the  management  of 
the  property,  and  G.  W.  Bruen  retained  its  entire  control,  there 
could  be  no  acquiescence,  in  the  sense  claimed.  Whenever  M. 
Bruen  avowed  his  intention  to  hold  the  property  for  his  own 
benefit,  aiKl  set  his  beneficiaries  at  defiance ;  their  subsequent 
silence  might,  in  time,  prevent  their  questioning  his  acts.  But 
that  is  not  this  case ;  and  I  need  not  decide  how  far  G.  W. 
Bruen,  in  his  peculiar  position,  could  yield  a  valid  assent  to 
these  proceedings. 

4.  As  to  the  releases  executed  by  the  executor,  heirs  and  de- 
visees of  T.  H.  Smith,  to  M.  Bruen,  in  March  and  April,  1839, 
they  cannot  affect  the  complainant's  demand,  either  as  evidence 
of  acquiescence,  or  in  their  direct  operation.  •  One  difficulty 
which  precludes  them  from  having  either  of  those  effects,  is  that 
the  right  which  the  complainant  Is  enforcing  against  G.  W« 
Bruen,  had  in  December  preceding,  become  a  lien  upon  the  debt 
due  to  him  from  Smith's  estate  -,  and  any  act  done  by  those 
entitled  to  Smith's  estate,  in  derogation  of  creditors,  would  be 
void  as  against  them.  But  there  is  another  answer  to  this.  It 
now  appears  that  M.  Bruen  was  at  that  time  a  mere  naked  trus- 
tee, without  any  interest  in  the  remaining  real  estate,  or  a  particle 
of  right  to  retain  it  from  Smith's  children.  His  compromise 
under  such  circumstances,  which  was  in  effect,  obtaining  from 
his  beneficiaries  a  part  of  the  trust  estate  without  any  real  con- 
sideration, conferred  upon  him  no  just  claim  to  divert  the  com- 
plainant's debt  from  that  portion  of  Smith's  property,  which  he 
thereby  retained,  and  to  cast  it  upon  the  property  which  he  then 
gave  up  to  his  beneficiaries.  The  court  in  determining  out  of 
what  fund  the  complainant's  claim  shall  be  paid,  is  compelled  so 
far  to  look  into  the  equities  of  the  defendants  as  between  them- 
selves, as  to  adjndge  for  the  purposes  of  this  suit,  that  M.  Bruen 
acquired  no  title  by  those  releases  which  can  interrupt  the  com- 
plainant's remedy  against  the  property  remaining  in  his  hands. 
There  is  nothing  in  the  idea,  that  in  those  settlements,  M.  Bruen 
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was  RUch  a  btmafde  purchaser  without  notice,  as  to  release  him 
from  the  effect  of  the  lis  pendens  of  Cowperth  waiters  bill  against 
G.  W.  Brueii.  The  case  as  to  A.  M.  Bruen,  who  stands  merely  for 
M.  Bruen,  is  upon  the  same  footing  as  that  of  the  latter,  in  res- 
pect of  the  settlement  and  releases. 

6.  What  I  have  heretofore  said,  disposes  of  the  point,  that  M. 
Bnien,  as  trustee  for  T.  H.  Smith,  may  set  off  in  favor  of  Smith's 
estate,  against  G.  W.  Bruen,  the  latter^s  portion  of  the  judgments 
against  the  firm,  which  the  United  States  assigned  to  M.  Bruen. 
The  judgments  were  extinguished  ;  Smith's  estate  is  entitled  to 
be  credited  for  the  sum  which  it  furnished  to  discharge  them ; 
and  M.  Bruen  has  no  interest  in  the  judgments  or  their  applica- 
tion. 

As  to  the  marital  rights  of  G.  W.  Bruen  in  the  estate  of  T.  H. 
Smith,  I  am  persuaded  that  it -is  quite  unnecessary  for  me  to 
determine  them  in  this  suit.  The  testimony  indicates  distinctly, 
that  the  debt  due  from  that  estate  to  G.  W.  Bruen,  will  more 
than  suffice  for  the  purpose  of  the  receivership.  The  whole 
estate  of  Smith  being  liable  for  that  debt,  there  is  no  property  on 
which  the  marital  right  can  operate  until  the  debt  is  paid. 

As  to  the  defendant,  R.  S.  Williams,  the  property  which  he 
holds,  stands  on  the  same  footing  as  that  which  has  been  vested 
in  the  heirs  of  Mr.  Smithy  by  the  conveyances  of  M.  Bruen.  It 
is  all  subject  to  the  debt  due  to  G.  W.  Bruen,  if  the  property  in 
M.  Bruen's  hands  and  for  which  he  is  accountable,  with  that 
held  by  H.  and  A.  M.  Bruen,  is  insufficient  to  discharge  that  debt. 

There  must  be  a  decree  in  accordance  with  these  principles, 
with  a  reference  to  a  master  to  take  the  necessary  accounts.  An 
account  must  be  taken  of  the  co-partnership  dealings  between 
Thomas  H.  Smith  and  G.  W.  Bruen,  which  will  be  continued 
between  the  latter  and  the  estate  of  Smith,  till  the  22d  of  De- 
cember, 1838,  so  as  to  ascertain  the  balance  which  was  due  at 
that  time,  from  the  estate  of  T.  H.  Smith  to  G.  W.  Bruen.  Also 
an  account  of  G.  W.  Bruen's  administration  as  executor  of  the 
estate  of  Smith,  including  his  acts  as  trustee  of  the  real  estate. 

An  account  must  be  taken  of  the  transactions  of  Matthias 
Bruen,  in  respect  of  the  real  estate  of  Thomas  H.  Smith,  under 
the  trust  deed  of  July  8, 1828.    The  principles  applicable  to  that 
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accounting,  both  as  to  charges  and  allowances,  have  been  suffi- 
ciently pointed  out.  The  lands  which  M.  Brueu  conveyed  to 
Smith's  ejtecutor  and  devisees,  are  to  be  stated  in  the  ac- 
count, but  they  will  be  excepted  from  the  balance  against  him. 
And  the  master  will  state  whether  M.  Bruen  is  still  liable  for 
any  and  what  debts,  for  which  the  trust  deed  was  intended 
as  a  security. 

There  must  also  be  an  account  stated  between  M.  Bruen  and 
the  firm  of  Thomas  H.  Smith  d^  Son,  in  respect  of  the  ship  Maria 
and  her  cargo,  and  of  the  other  property  and  effects  of  that 
firm,  which  came  to  the  hands  of  M.  Bruen,  if  any  there 
were ;  with  the  like  inquiry  as  to  the  outstanding  liabilities  of 
M.  Bruen,  which  were  intended  to  be  secured  by  the  assign- 
ment of  the  Maria  and  her  cargo. 

An  account  is  to  be  taken  between  Alexander  M»  Bruen  and 
the  estate  of  Smith,  in  respect  of  the  rents  of  the  real  estate 
which  he  purchased  and  claimed,  and  his  disbursements,  if  any, 
on  account  of  the  same.  And  a  like  account  between  the  estate 
of  Smith  and  Herman  Bruen. 

In  the  accounting  between  6.  W.  Bruen  and  the  estate  of 
Smith,  in  respect  of  the  co-partnership,  the  estate  is  to  be  credited 
towards  the  debt  of  Smith  to  the  firm,  with  the  proceeds  of  his 
real  estate,  which  were  applied  to  the  discharge  of  the  debts  due 
by  the  firm  whether  the  same,  were  applied  by  M.  Bruen  or  G. 
W.  Bruen ;  and  the  $200,000  paid  on  the  compromise  with  the 
United  States,  will  be  credited  to  Smith's  estate  accordingly. 

The  master  will  ascertain  and  report,  what  property  of  the 
firm  of  Thomas  H.  Smith  &  Son,  is  in  the  hands  of  the  respec- 
tive defendants,  including  such  as  they  ought  to  account  for ; 
and  what  property  of  the  estate  of  Smith  is  in  the  hands  of  his 
executor,  or  of  M.  Bruen,  H.  Bruen  and  A.  M.  Bruen  respectivelyi 
or  for  which  they  are  accountable ;  and  also  what  debts  and 
liabilities  of  T.  H.  Smith  &  Son,  and  of  T.  H.  Smith,  are  still 
outstanding  and  payable. 

At  the  option  of  the  complainant,  an  account  may  be  stated 
between  Herman  Bruen  and  the  firm  of  T.  H.  Smith  &  Son,  in 
respect  of  the  dealings  of  the  firm  with  G.  W.  and  H.  Bruen,  and 
with  H.  Bruen ;  in  which  account,  the  latter  will  be  charged 
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with  the  sums  paid  and  allowed  to  the  government,  on  the  com- 
promise of  the  judgments  against  him  and  his  firm,  in  proportion 
to  the  whole  amount  paid  and  allowed  on  the  whole  compromise, 
and  will  be  credited  with  the  amount  of  his  debenture  certifi* 
cates,  and  those  of  his  firm,  applied  in  the  compromise.  The 
account  will  also  embrace  all  other  dealings  between  the  two 
firms ;  and  on  the  balance  being  struck,  H.  Bruen  will  be  charged 
or  credited  the  one  half  part  of  such  balance,  as  the  case  may 
be.  If  the  balance  prove  to  be  against  G.  W.  &  H.  Bruen,  O. 
W.  Bruen's  half  part  of  it  will  be  a  charge  against  him  in  the 
accounting  of  Smith  &  Son,  as  between  him  and  T.  H.  Smith. 

The  decree  will  contain  the  proper  declarations,  in  respect  of 
the  various  issues  made  by  the  pleadings  and  adjudged  by  the 
court,  with  the  usual  directions.  An  injunction  must  issue 
against  G.  W.  Bruen,  as  executor,  and  against  M.  Bruen,  H. 
Bruen  and  A.  M.  Bruen,  restraining  them  from  disposing  of  or 
meddling  with  the  remaining  property  and  efieets  of  T.  H.  Smith, 
and  those  of  T.  H.  Smith  &,  Son  ;  and  there  must  be  a  receiver 
of  the  same  appointed,  to  whom  those  defendants  will  execute 
the  requisite  transfers. 

All  further  questions  and  directions  will  be  reserved,  with  lib- 
erty to  all  parties  to  apply.  Sec.  In  consequence  of  the  death  of 
M.  Bruen,  soon  after  the  hearing,  the  decree  will  be  entered  as 
of  the  seventeenth  day  of  June  last. 


D.  Leavitt,  Receiver,  &c.,  v.  Db  Launay  &  Co. 

Privies  to  the  peraoQ  to  whom  a  loan  is  made,  either  by  repreientation  or  by  ope- 
ration of  law,  are  borrotoerg,  within  the  meaning  of  the  itatntes  of  iwary. 

The  receiver  of  an  insoWent  corporation  or  anooiation,  may  maintain  a  ioit  to 
aToid  nanrions  tranaactlons  entered  into  by  the  company  which  he  repreeenta. 

.Facta  conaidored,  upon  which  an  ostensible  sale  of  foreign  bills  of  exchange  was 
held  to  be  a  loan  of  credit. 

Loans  of  credit,  where  there  are  no  hazards  other  than  thoee  incident  to  an  ordi- 
nary loan  of  money,  held  to  be  witbin  the  usury  acts. 

Vol.  IV.  36 
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• 

D.  &  Co.  haviog  a  hoase  in  New  York  and  another  in  Havre«  were  dealer*  in 
foreign  exchange.  N.  waB  a  bankiDg  corporation  in  N.  Y.,  in  embarraeied  cir« 
cumtftancee.    N.  obtained  from  D.  &.  Co.,  in  N.  Y-,  bille  of  excBange,  payable 

'  in  francs,  in  Parie,  at  60  daya  Right,  drawn  on  D.  dc  Co.,  in  Havre,  and  agreed 
in  writing,  with  a  deposit  of  state  stocks,  as  collateral  security,  to  retim  to  D. 
&  Co.  within  55  days  from  date,  the  same  amount  of  francs,  in  bills  at  60  days 
sight  on  Paris,  satisfactory  to  D.  &>  Co.,  adding  interest  at  seyen  per  cent,  and 
one  and  a  half  per  cent  commission.  Heldt  that  the  transaction  was  a  loan  of 
credit,  and  was  nsarious.  The  agreement  was  directed  to  be  cancelled,  and  the 
stocks  returned. 

A  banking  association  Issued  a  large  amount  of  bonds,  (so  called,)  secored  by  a 
transfer  of  securities  in  trust.  The  bonds  went  into  the  hands  of  various  per- 
sons, and  a  few  were  deposited  by  the  bank  with  D.  db  Co ,  as  collateral  secority 
for  a  loan  of  credit.  The  receiver  of  the  bank,  on  its  iusolvency,  filed  a  bin 
against  the  trustees,  D.  &>  Co.,  and  all  the  other  holders  of  the  bonds,  to  set 
aside  the  trust  because  of  its  alleged  illegality,  and  to  have  the  bonds  cancelled. 
Pending  that  suit,  the  receiver  filed  a  bill  against  D.  A  Co.,  to  avoid  the  k>an  of 
credit  on  the  ground  of  usury,  and  to  have  the  bonds,  and  other  collaterals  held 
by  them,  returned  to  the  receiver.  Held,  that  the  former  suit  was  not  a  bar  to 
the  latter,  nor  did  it  put  the  receiver  to  an  election  as  to  his  remedy  in  respect 
•f  the  bonds  held  by  D.  &  Co. 
Sept.  10,  11, 12, 15, 18, 19 ;  Sept  25, 1846. 

This  was  a  bill  filed  May  25, 1843,  by  David  LeavHt,  as  ve- 
ceiver  of  the  North  American  Trust  and  Banking  Company,  a 
banking  association  in  the  city  of  New  York,  which  became 
insolvent,  and  upon  which  a  receiver  was  appointed  by  the 
court  of  chancery,  on  the  30th  day  of  August,  1841.  The  de- 
fendants, John  B.  De  Launay,  and  Victor  De  Launay,  constitut- 
ing the  firm  of  De  Launay  &  Co.,  carried  on  business  as  bankers 
and  dealers  in  exchange^  in  the  cities  of  New  York  and  Havre. 

The  object  of  the  suit  was  to  compel  the  defendants  to  deliver 
up  to  be  cancelled,  certain  agreements  for  the  sale  and  return  of 
bills  of  exchange,  and  to  restore  to  the  receiver,  various  collate- 
ral securities  deposited  with  the  defendants ;  on  the  ground  that 
the  agreements  were  a  cover  for  a  loan,  and  were  usurious. 
The  bill  also  prayed  that  the  defendants  might  refund  the 
amounts  which  they  had  received  in  part  payment* 

The  pleadings  and  testimony  were  very  voluminous.  The 
report  of  the  case  will  contain  only  the  facts  requisite  to  a  prop- 
er understanding  of  the  judgment  of  the  court. 
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The  complainant  introduced  in  evidence,  two  instrumentd,  of 
which  the  following  are  copies  : 

"  New  York,  Jan.  6th,  1841. 

"  We,  The  North  American  Trust  and  Banking  Company,  of 
New  York,  hereby  acknowledge  to  have  this  day  received  from 
Messrs.  De  Launay  &,  Co.,  their  drafts  at  sixty  days  sight  ou 
Paris,  for  one  hundred  and  thirty-one  thousand  nine  hundred 
and  eighty-six  2-lOOths  francs,  (fcs.  131,986  2-lOOths,)  and  we 
do  hereby  promise  to  return  Messrs.  De  Launay  &  Co.,  within, 
or  at  the  expiration  of  fifty-five  dciys  from  this  date,  the  same 
amount  of  francs,  say  131,986  2-lOOths,  in  bills  at  sixty  days 
sight  on  Paris,  satisfactory  to  them,  adding  interest  at  the  rate  of 
seven  per  cent,  per  annum,  and  one  and  one-half  per  cent,  com- 
mission, having  deposited  with  them  as  collateral  security,  thirty- 
seven  bonds  of  the  state  of  Arkansas  for  one  thousand  dollars 
each  ;  Nos.  876,  877,  878,  879,  880,  881,  882,  883,  884,  885, 387, 
388,  389,  963,  964,  966,  966,  496,  497,  498,  499,  500,  442,  443, 
451,  452,  391,  382,  383,  390,  332,  333,  192,  886,  395,  396,  397 
— and  we  hereby  fully  authorize  them  to  sell  the  whole  or  any 
part  of  said  bonds,  either  at  public  or  private  sale,  immediately 
after  the  maturity  of  this  contract,  in  the  event  of  the  non-fulfil- 
ment on  our  part  of  the  same  or  any  of  its  conditions,  and  we 
promise  to  pay  forthwith  any  balance  which  may  be  due  them 
in  consequence  of  the  proceeds  of  said  bonds  not  amounting  to 
the  face  of  this  note,  with  interest  and  commission  thereon,  as 
specified  above. 

"  $25,381  92.  Thos.  G.  Talmage,  Pres't." 

"  New  York,  Jan.  16th,  1841. 
"We,  The  North  American  Trust  and  Banking  Company,  of 
New  York,  hereby  acknowledge  to  have  this  day  received  from 
Messrs.  De  Launay  &  Co.,  their  drafts  at  sixty  days  sight  on 
Paris  for  one  hundred  and  seventy-two  thousand  eight  hundred 
and  fifty-seven  10-lOOths  francs,  (fcs.  172,857  10-lOOlhs,)  and 
we  do  hereby  promise  to  return  Messrs.  De  Launay  &  Co.,  on 
or  before  the  fifteenth  day  of  March  next,  without  grace,  the 
same  amount  of  francs,  say  172,857  10-lOOths,  in  bills  at  sixty 
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days  sight  on  Paris,  satisfactory  to  them,  adding  interest  at  the 
rate  of  seven  per  cent,  per  annnm,  and  one  and  one-quarter  per 
cent  commission,  haying  deposited  with  them  as  collateral  se-^ 
eurity,  twenty  seven  bonds  of  the  state  of  Arkansas,  and  twenty 
bonds  of  the  state  of  Indiana,  all  for  one  thousand  each — and 
we  do  hereby  fully  authorize  them  to  sell  the  whole  or  any  part 
of  said  bonds,  either  at  public  or  private  sale,  immediately  after 
the  maturity  of  this  contract,  in  the  event  of  the  non-fulfilment 
on  our  part,  of  the  same  or  any  of  its  conditions ;  and  we  prom- 
ise to  pay  forthwith,  any  balance  which  may  be  due  them  in 
consequence  of  the  proceeds  of  said  bonds  not  amounting  to  the 
face  of  this  note,  with  interest  and  commission  thereon,  as 
specified. 

"  Thos.  G,  Talmaoe." 

[t  appeared  that  the  defendants  delivered  to  the  banking  com* 
pany,  the  bills  of  exchange  mentioned  in  the  respective  agree* 
ments*  The  parcel  of  6th  January,  was  delivered  for  the  com* 
pany  to  Cammann,  Whitehouse  6l  Co,,  brokers,  and  were  used 
to  take  up  its  note  to  J.  M*  Fuller  for  $24,734  48,  dated  October 
28th,  1840,  with  the  interest  from  its  date.  The  bills  received 
on  the  16th  of  January,  were  delivered  for  the  company,  to  the 
same  brokers,  who  sold  them  and  applied  the  proceeds  to  the 
benefit  of  the  company. 

On  the  2d  of  March,  1841,  another  instrument  was  executed 
by  the  company,  of  which  the  following  is  a  copy  : 

"New  York,  March  2d,  1841. 
*<  Received  from  Messrs.  De  Launay  ic  Co.,  their  drafts  at 
sixty  days  sight  on  Paris,  for  one  hundred  and  thirty  one 
thousand  nine  hundred  and  eighty-six  2-lOOths  francs,  (fcs. 
131,986  2-lOOths,)  which  amount  we  promise  to  return  to  them 
or  to  their  order,  on  first  day  of  April  next,  without  grace,  in 
similar  drafts,  satisfactory  to  them,  adding  interest  at  the  rate  of 
seven  per  cent,  per  annum,  having  deposited  with  them  as  col- 
lateral security,  thirty-seven  bonds  of  the  state  of  Arkansas,  for 
one  thousand  dollars  each  ;  Nos.  876,  877,  878,  879,  880,  881, 
882,  883,  884,  885,  387,  388,  389,  963,  964,  965,  966,  496,  497, 
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498,  499,  600,  442,  443,  461,  462,  391,  382,  383,  390,  332,  333, 
172,  886,  396,  396,  397 ;  and  16  trust  bonds  of  the  North  Ameri- 
can Trust  and  Banking  Company,  for  one  thousand  dollars 
each,  Nos.  301  to  316  inclusive — and  we  hereby  fully  authorize 
them  to  sell  the  whole  or  any  part  of  said  bonds,  either  at  public 
or  private  sale,  immediately  after  the  maturity  of  this  contract, 
in  the  event  of  the  non-fulfiiment  on  our  part,  of  the  same,  or 
any  of  its  conditions ;  and  we  promise  to  pay  forthwith,  any 
balance  which  may  be  due  them,  in  consequence  of  the  proceeds 
of  said  bonds  not  amounting  to  the  face  of  this  note,  with  inte- 
rest and  commission  thereon,  as  specified  above. 

"  Thos.  a  Talmage,  Pres't." 

The  object  of  this  arrangement^  so  far  as  the  company  was  con- 
cerned, was  to  provide  bills  to  meet  the  contract  of  January  6th. 
The  bills  thus  obtained  from  the  defendants,  were  sold  by  the 
same  brokers  on  the  4th  of  March,  and  with  the  proceeds  and  a 
small  sum  furnished  by  the  company,  they  bought  of  another 
French  house,  satisfactory  bills  on  Paris,  for  francs  136,357  99- 
lOOths,  which  were  delivered  to  the  defendants  to  discharge  the 
contract  of  January  6tfa. 

On  the  16th  of  March,  1841,  the  company  made  another 
agreement  with  the  defendants,  in  order  to  meet  their  contract, 
dated  January  16th.  The  same  brokers  sold  the  bills  thus  ob- 
tained, and  with  the  proceeds,  and  $893  10  paid  to  them  by  the 
company,  they  bought  bills  on  Paris,  satisfactory  to  the  defend- 
ants, and  delivered  them  to  the  defendants,  amounting  to  francs 
176,866  42-lOOths.  The  bills  of  exchange  mentioned  in  the 
agreements  of  March  2d  and  March  16th,  were  actually  issued 
by  the  defendants ;  and  the  collaterals  therein  mentioned,  other 
than  those  already  in  their  hands  under  the  previous  agreements, 
were  delivered  to  them. 

The  agreement  of  March  15th,  was  in  the  following  words, 
viz: 

"  New  York,  15th  March,  1841. 

"Received  from  Messrs.  De  Launay  &  Co.,  their  drafts  at 
sixty  days  sight  on  Paris,  for  one  hundred  and  seventy-two 
thousand  eight  hundred  and  fifty  seven  10-lOOths  francs,  (fcs; 
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172,857  10-lOOtbs,)  which  we  hereby  promise  to  return  them 
on  Ist  proz.,  without  grace,  in  similar  bills,  satisfactory  to  them, 
with  interest  at  seven  per  cent  per  annum,  having  deposited 
with  them  as  collateral  security,  (with  full  authority  to  sell  the 
same,  either  at  public  or  private  sale,  immediately  after  the  ma- 
turity of  this  contract,  in  the  event  of  the  non-ful&iment  on  our 
part,  of  the  same,  or  of  any  of  its  conditions,)  twenty-seven 
bonds  of  the  state  of  Arkansas,  twenty  bonds  of  the  state  of  In- 
diana, and  five  North  American  Trust  Company  bonds,  all  for 
one  thousand  dollars  each,  and  twenty  of  the  last  mentioned  for 
five  hundred  dollars  each  ;  and  we  hereby  promise  to  pay  forth- 
with, any  balance  which  may  bo  due  them  after  said  sale. 

"  Thos.  G.  Talmage,  Pres't.'' 

The  following  note  was  read  in  evidence,  and  it  was  proved 
to  have  preceded  the  April  arrangement. 

"  Dear  sir  : — We  have  instructed  Messrs.  Cammann,  White- 
house  &  Co.  to  advertise  the  sale  of  the  64  Arkansas  and  13 
Indiana  bonds,  for  Friday,  the  I5th,  at  two  o'clock,  to  enable  us 
to  settle  the  loan,  for  the  packet  of  the  16th. 

'<  In  case  of  your  settling  with  us,  without  having  recourse  to  a 
sale,  it  can  be  stopped. 

"  Yours, 

"  De  Launay  <fc  Co. 
"  T.  G.  Talmage,  Esa.  Tuesday. 

President,  ^c," 

Thereupon,  the  two  previous  affairs  were  consolidated,  and 
the  following  agreement  was  executed  by  the  company,  viz. : 

**iVcw?  York,  April  16/A,  1841. — Received  from  Messrs.  De 
Launay  &,  Co.,  their  drafts  at  sixty  days  sight,  on  Paris,  for 
two  hundred  and  fifty-three  thousand  and  twelve  86-100  frnncs, 
(frs.  253,012  86,)  which  amount  we  hereby  promise  lo  reluru 
them  in  fifty-five  days  from  this  date,  in  similar  drafts,  to  be 
approved  by  them ;  adding  interest  at  the  rate  of  seven  per  cent, 
per  annum  ;  having  deposited  with  them  as  collateral  security,, 
sixty-four  bonds  of  the  state  of  Arkansas,  for  one  thousand  dol< 
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iars  each,  twenty  North  American  Trust  and  Banking  Co. 
bonds,  one  thousand  dollars  each,  and  twenty  ditto  for  five 
hundred  dollars  each,  with  full  authority  to  sell  the  same,  either 
at  public  or  private  sale,  immediately  after  the  maturity  of  this 
contract,  and  without  previous  notice  to  us,  in  the  event  of  the 
non-fulfilment  on  our  part,  of  the  same,  or  any  of  its  conditions; 
and  we  hereby  promise  to  pay  forthwith,  any  balance  which 
may  be  due  after  said  sale. 

**  As  a  further  security  on  the  above,  we  have  given  Afessrs. 
De  L.  ds  Co.  our  own  note  for  $13,000,  (thirteen  thousand  dol- 
lars,) at  thirty  days  date,  the  amount  of  which,  when  paid,  is  to 
be  invested  in  a  bill  on  Paris,  as  above  stated,  and  applied  in 
part  payment  of  this  obligation. 

«  $47,537  00.  Thos.  G.  Talmage,  Prest!" . 

This  agreement  was  in  the  possession  of  the  defendants,  when 
the  suit  was  commenced.  The  bills  mentioned  in  it,  were  receiv- 
ed by  the  same  brokers  from  the  defendants,  and  were  sold  here. 
With  the  avails,  and  the  proceeds  of  Indiana  bonds  sold,  out  of 
the  collaterals  in  the  previous  contracts,  the  brokers  purchased 
satisfactory  bills  on  Parts,  for  francs  310,144  28,  and  delivered 
them  on  the  same  16th  of  April,  to  the  defendants.  The  agree- 
ments dated  in  March,  were  then  cancelled,  as  those  of  January 
had  been  in  March.  A  small  balance,  $314  13,  was  paid  to  the 
brokers  by  the  company,  to  make  up  the  entire  sum  paid  for  the 
bills  purchased. 

The  defendants  set  up,  in  their  answer,  that  on  the  16th 
of  June,  there  was  a  renewal  of  the  transaction  of  April  I6th, 
and  a  new  set  of  bills  received  by  the  company.  It  appeared 
that  certain  other  of  the  collateral  securities  were  sold,  and  the 
proceeds  received  by  the  defendants;  and  on  the  3lst  of  Octo- 
ber, 1842,  the  balance  claimed  by  them  to  be  due  from  the  com- 
pany, was  francs  112,702  40. 

The  bill  set  out  with  alleging,  that  on  the  26th  of  August,  1840, 
the  company  was  indebted  to  Tracy,  Gould  &  Co.,  on  a  note 
due  31st  August,  for  $20,283  14,  which  was  secured  by  collat- 
erals. That  the  company,  wanting  a  loan  to  pay  this  debt,  em- 
ployed Cammann,  Whiiehouse  &  Co.  to  effect  it.    That  they 
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applied  to  the  defendants  for  such  loan,  and  on  the  3d  of  Sep- 
tember, 1840,  an  usurious  agreement  was  made  for  the  same, 
between  them  and  the  company,  that  the  defendants  should 
issue  or  loan  to  the  association,  their  bills  of  exchange  on  their 
own  house  at  Havre,  for  126,000  francs,  at  sixty  days  sight,  pay- 
able in  Paris,  upon  the  agreement  of  the  company  to  repay  to 
them,  in  fifty-five  days  from  date,  the  125,000  francs,  in  approved 
drafts,  payable  in  Paris  at  sixty  days  sight,  with  interest  at  the 
jate  of  six  per  cent,  per  annum,  and  two  and  a  half  per  cent 
commission,  upon  the  amount  of  the  loan,  being  $591  02,  in 
addition  to  the  interest ;  and  that  the  company  should  deposit 
with  the  defendants,  as  collateral,  the  several  securities  men- 
tioned in  the  bill,  and  should  substitute  other  collaterals,  as 
therein  stated.  That  in  pursuance  of  such  agreement,  the  de- 
fendants drew  their  bills  of  exchange,  and  delivered  them  to  the 
company,  or  its  agents,  in  lieu  of  money.  That  the  com))any 
executed  to  the  defendants,  their  note,  and  delivered  the  collat- 
eral securities,  and  did  afterwards  substitute  thirty-seven  Arkan- 
sas bonds  in  lieu  of  the  original  securities ;  and  that  the  company 
sold  the  bills  loaned  by  the  defendants,  and  applied  the  principal 
part  of  the  proceeds  to  the  payment  of  Tracy,  Gould  d&  Co.,  on 
the  3d  September,  1840 ;  and  that  the  principal  part  of  the  secu- 
rities, held  by  Tracy,  Gould  &  Co.,  were  thereupon  transferred 
to  the  defendants  as  collateral.  That  the  bills  were  obtained  by 
the  company,  from  the  defendants,  for  the  sole  purpose  of  raising 
money  in  the  city  of  New  York,  and  were  loaned  by  the  defen- 
dants for  that  purpose.  That  out  of  the  proceeds,  the  defendants 
were  paid,  on  the  4th  September,  1840,  $591  02,  for  their  com- 
missions, over  and  above  interest. 

The  bill  further  charged,  that  this  loan  was  renewed  by  a  like 
agreement  and  transaction,  on  the  28th  of  October,  1840,  except 
that  the  agreement  was  made  by  the  defendants  in  the  name  of 
James  M.  Fuller.  And  that  the  transaction  on  the  6th  of  Janu- 
ary, 1841,  was  a  renewal  of  the  latter.  The  answer  denied  that 
the  defendants  had  any  thing  to  do  with  the  afiair  of  October 
28th  ;  and  as  their  connection  with  it  was  not  proved,  the  testi- 
mony respecting  it  is  omitted. 

The  answer  set  up  as  a  bar  to  the  suit,  that  previous  to  the 
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filing  of  the  bill,  the  complainant  exhibited  in  the  court  of  chan- 
cery, his  bill  against  these  defendants,  and  also  against  Henry 
Yates  and  others,  trustees,  and  against  several  other  parties,  the 
holders  of  the  company's  bonds,  secured  by  what  was  usually 
called  the  Yates  trust ;  to  set  aside  the  transfer  to  those  trustees, 
as  illegal,  and  to  have  the  bonds  given  up  and  cancelled.  That 
the  company's  bonds  held  by  these  defendants  as  collateral,  under 
the  agreements  of  April  16tb,  and  June  16th,  1840,  were  a  part 
of  the  bonds  secured  by  the  Yates  trust.  That  the  trust  so 
called,  consisted  of  a  transfer  by  the  company,  of  securities  ex- 
ceeding half  a  million  of  dollars,  to  secure  its  bonds  or  obliga- 
tions, to  that  sum,  issued  in  amounts  of  $500,  and  $1000  each, 
to  various  persons.  And  that  the  suit  against  Yates  and  others, 
was  still  pending  and  in  active  litigation.  This  statement  in 
the  answer,  was  proved  at  the  hearing.  ** 

G.  N.  Tittis  and  E.  Sandford,  for  the  complainants. 

L  The  proofs  in  the  cause  fully  establish  an  agreement  on  the 
part  of  the  defendants  with  the  association  on  the  3d  September, 
1840,  to  loan  their  credit  or  bills  of  exchange  to  the  association 
to  the  amount  of  126,000  francs,  upon  the  condition  that  the 
loan  should  be  repaid  by  the  association  to  the  defendants  in 
66  days  from  that  date,  with  interest  at  the  rate  of  6  per  cent, 
per  annum,  and  2^  per  cent,  commission  on  the  amouut  of  the 
loan. 

1.  This  transaction  was  a  loan  of  credit^  not  a  sale  of  ex- 
change. 

a.  The  association  was  greatly  embarrassed  from  the  want 
of  money  to  meet  its  engagements  in  the  city  of  New  York  at 
the  time,  and  the  application  of  the  president  was  for. a  loan  to 
meet  such  engagements. 

b.  The  mode  of  reimbursement  required  by  the  defendants 
from  the  association,  and  the  form  of  the  security  for  repayment 
taken  by  the  defendants,  imports  a  loan.  {The  New  York  Dry 
Dock  Company  v.  The  American  Life  Insurance  and  TYust 
Co.,  and  the  cases  therein  cited.    Asst.  Y.  Ch.  Sandford.) 

c.  This  transaction  did  not  involve,  contemplate  or  require, 
Vol.  IV.  37 
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the  withdrawal  or  use  of  any  funds  of  the  defendants  in  Havre 
or  at  Paris.  By  the  terms  of  the  agreement,  the  association  were 
bound  to  furnish  and  deliver  to  the  defendants  in  New  York^ 
the  return  drafts  in  francs  payable  in  Paris,  with  interest  and 
commission  in  time  to  cover  in  Paris,  the  bills  loaned  on  the  3d 
of  September,  at  or  before  their  maturity ;  and  they  did  furnish 
them.  The  contract  required  from  the  borrower,  the  association, 
a  return  in  kind  of  the  thing  lent. 

d,  A  charge  of  a  commission,  in  a  bona  fide  sale  of  ezchangOi 
is  never  made.  The  very  term  ''  commission,"  implies  a  loan 
in  the  transaction. 

e.  Defendants  language  in  their  answer  shows  that  it  was 
a  loan  of  credit ;  a  "  banking  commission,"  has  no  connection 
with  a  sale  of  exchange.    And  see  their  letter  of  April  1841. 

This  contract  cannot  be  explained,  upon  the  principle  that  if 
was  intended  to  be  the  evidence  of  a  purchase  and  sale  of  ex- 
change. (1  McCuiloch,  Comm.  Diet.  656,  tit.  Exchange.  Jlfa- 
fiice  V.  The  N.  Y.  Drj/  Dock  Co.,  3  Edw.  146.  Ord  on  Usury 
23,  26  to  29  ]  Steele  v.  Whipple,  21  Wend.  104 ;  1  Campb. 
R.  177.) 

2.  This  transaction  was  a  loan  of  the  defendants  credit  or  bills 
of  exchange,  at  an  usurious  rate  of  interest.  The  commission 
of  2^  per  cent,  amounted  to  $591  02  over  and  above  the  interest 
at  the  rate  of  6  per  cent,  for  55  days. 

There  is  nothing  stated  in  the  answer  or  shown  by  the  proofs 
that  will  justify  this  charge. 

1st.  Tiiere  is  no  evidence  that  the  defendants  were  subjected 
to  any  charge  Jfor  postage  or  banking  commissions  in  Paris, 
either  upon  bills  loaned  or  upon  the  return  drafts. 

2nd.  Evidence  of  a  usage  or  custom  in  Paris  to  charge  such 
banking  commission  was  inadmissible.  {Dunham  v.  Dey^  13 
John.  40.)  The  rate  allowed  in  any  case  in  Paris,  ranged  from 
\  down  to  I  per  cent ;  but  whether  this  or  any  other  rate,  was 
paid  in  this  case,  is  not  averred  or  proved  by  the  defendants. 

3rd.  By  this  transaction  the  association  agreed  to  deliver 
to  the  defendants  in  New  York,  bills  payable  in  Paris,  in 
time  to  meet  the  bills  loaned ;  and  gave  the  defendants  col- 
lateral security  for  the  performance  of  their  agreement.    The 
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defendants'  were  indemnified  against  all  hazard  or  risk  of  non- 
payment of  the  return  drafts. 

4th.  The  commission  charged,  (in  addition  to  the  lawful  in- 
lerestj  alone  exceeded  the  legal  rate  of  interest  for  the  time  the 
note  had  to  run.  This  was  usury  in  disguise.  {Dunham  v. 
Ooidd,  16  John.  367 ;  Dunham  v.  Z?ey,  2  J.  Ch.  Rep.  193.) 

3.  In  addition  to  the  claim  of  a  commission  of  2^  per  cent, 
the  association  was  subjected  to  the  risk  or  chance  of  a  loss  in 
procuring  the  return  drafts  in  the  event  of  a  rise  in  the  price  of 
French  exchange  ;  but  the  defendants  were  n&t  subjected  to  any 
risk  growing  out  of  a  rise  or  fluctuation  in  the  price  of  exchange. 
The  association  lost  in  this  alSfair,  by  the  use  of  French  exchange, 
between  the  3rd  of  September  and  the  28ih  Oct.,  1840,  $877  11. 

II.  The  law  of  New  York  must  govern  this,  and  all  the  subse- 
quent transactions  referred  to  in  the  pleadings  in  this  cause. 
The  loan  of  the  credit  was  made,  and  the  return  drafts  on  Paris 
were  by  the  terms  of  the  contract  to  be  delivered  to  the  defend- 
ants, in  the  city  of  New  York*  They  were  all  New  York  trans- 
actions.    {Chapman  v.  Robertson^  6  Paige,  630.) 

If  it  should  be  adjudged  that  the  proofs  have  not  fully  con- 
nected the  defendants  with  the  Fuller  note,  and  the  loan  made 
thereon,  and  that  the  loan  of  the  3rd  of  September  is  to  be  deem- 
ed settled  and  paid  ;  then 

III.  The  arrangement  for  a  loan  on  the  6th  of  January,  1841, 
as  stated  in  the  bill,  is  fully  established,  and  its  terms  were  fully 
executed  by  and  between,  the  said  parties.  The  defendants  re- 
ceived the  37  Arkansas  Bonds  mentioned  in  the  note  of  the  6th 
of  January,  and  that  loan  was  corrupt,  usurious  and  void.  (We 
refer  to  the  1st  point  and  its  sub-divisions  in  connection  with 
this  transaction.) 

lY.  The  pleadings  and  proofs  establish  in  like  manner  the 
arrangement  of  the  2d  of  March,  1841,  as  stated  in  the  bill. 

And  that  in  pursuance  of  such  agreement,  the  note  of  the  2nd 
of  March,  and  the  15  Trust  Bonds  were  received,  and  the  37 
Arkansas  Bonds  were  retained  by  the  defendants,  in  or  as  a  re- 
newal of  the  loan  of  the  6ih  January  ;  or  that  the  defendants 
issued  and  loaned  the  bills  mentioned  in  the  note  of  the  2nd  of 
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March,  for  the  purpose  of  enabling  the  association  to  perform 
the  contract  of  the  6th  of  January,  1841.  That  these  bills  were 
sold  in  New  York,  and  the  proceeds  invested  in  the  return 
drafts  required  by  the  contract  of  the  6th  January,  1841. 

The  credit  granted  on  the  6th  of  January,  1841,  was  by  this 
arrangement  renewed  or  extended  to  the  1st  day  of  April,  1841, 
upon  the  agreement  of  the  association  to  pay  interest  at  the  rate 
of  7  per  cent,  in  addition.  The  interest  and  commission  specir 
fied  in  the  note  of  the  6th  January  having  been  paid  by  the  re- 
turn drafts  furnished  as  before  mentioned.  (See  the  1st  point 
and  its  sub-divisions  in  connection  with  this  transaction,  and 
Seneca  Co,  Bank  v.  Schermerhorfi,  1  Denio,  133.) 

The  pleadings  and  proofs  fully  established  the  agreement  of 
16th  January,  1841,  as  alleged  in  the  bill ;  and  the  deposit  of 
the  securities,  viz.,  27  Arkansas  and  twenty  Indiana  bonds, 
of  ^1000  each ;  and  such  agreement  was  corrupt,  usurious  and 
void,  for  the  reasons  already  advanced. 

YI  •  It  is  in  like  manner  proved  that  the  arrangement 
of  the  15th  March,  1841,  was  a  renewal  of  that  of  January  16th, 
on  the  further  security  of  five  bonds  of  the  Banking  Association 
of  $1000  each,  and  twenty  bonds  of  $500  each. 

YII.  It  is  farther  proved,  that  the  note  dated  March  2d, 
1841,  for  131,986  3  francs,  and  the  note  dated  March  16th,  for 
172,857  10  francs,  fell  due  on  the  1st  of  April,  1841,  and  that  the 
association  was  unable  to  meet  the  same  ;  that  the  defendants 
claimed  from  the  association,  for  principal  interest  and  commis- 
sion on  those  notes,  310,144  28  francs.  That  it  was  known  to 
defendants  that  the  association  was  unable  to  meet  (he  same. 
That  a  portion  of  the  collaterals  were  sold  or  redeemed,  to  the 
amount  of  $10,805.  That  after  this  payment,  the  derendants 
claimed  from  the  association,  on  account  of  said  notes,  $47,851 13. 
That,  on  or  about  the  16th  April,  1841,  the  association  applied 
to  defendants  for  a  new  loan,  with  which  to  enable  them  to 
purchase  the  return  draft  mentioned  in  those  two  notes,  (less 
the  $10,806,)  or  to  extend  the  time  for  the  payment  of  the  bal- 
ance claimed  on  the  notes  or  contracts,  or  for  the  purpose  of 
adjusting  the  same.  That  thereupon,  the  arrangement  of  the 
I6th  April,  1841,  was  agreed  upon  and  executed  between  the  de- 
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fendants  and  the  associatioa  ;  and  the  same  was  usurious  and 
void. 

The  credits  granted  on  the  6th  and  I6th  of  January,  and  re- 
newed on  the  2d  and  15th  of  March,  1841,  were  by  this  ar* 
rangement  brought  together,  and  again  renewed  or  extended  for 
the  sum  of  263,012  86  francs,  for  65  days,  and  the  association  was 
charged  and  paid  interest  thereon,  at  the  rate  of  7  per  cent  per 
annum,  and  besides,  paid  to  the  defendants,  in  the  new  bills 
bought,  the  commission  of  one  per  cent  upon  307,073  55  francs. 

The  defendants  also  exacted  a  commission  of  one  per  cent, 
on  the  loan  of  the  16th  of  April,  to  be  paid  in  the  return  drafts. 

YIII.  The  statements  in  the  defendants  answer,  in  rela- 
tion to  an  agreement,  alleged  to  have  been  made  on  the  16th  of 
June  1841,  in  relation  to  the  renewal  of  the  credit,  or  the  issu- 
ing of  bills  to  the  extent  of  160,000  francs,  is  not  responsive  to 
any  allegation  in  the  bill,  and  is  not  proved. 

IX.  The  complainant  has  fully  established  his  right  to  a 
decree  against  the  defendants,  requiring  them  to  assign,  trans- 
fer, and  deliver  up  to  him  as  receiver,  all  the  state  stocks, 
bonds,  notes  or  obligations,  and  all  the  securities  transferred  by 
the  association,  to  them  on  account  of  the  loans  or  contracts,  or 
renewals  of  loans  or  contracts,  in  the  bill  referred  to ;  and  to 
pay  to  the  complainant  as  receiver,  the  moneys  received  by  them 
upon  such  usurious  contracts  or  agreements  or  any  of  them,  or 
the  renewals  of  the  same. 

Mr,  Sandford,  in  reply,  referred  to  Drew  v.  Power ,  1  Sch. 
&  Lef.  182,  per  Lord  Redesdale  ;  Seymour  v.  Strong,  4  Hill, 
258,  259,  per  Cowen,  J. ;  Hance  v,  Williams,  7  Paige,  581 ; 
Pratt  V.  AdamSi  ibid.  637 ;  Barker  v.  Van  Somer,  1  Bro.  C.  0. 
161. 

C.  B.  Moore  and  F.  B.  Cutting  for  the  defendants,  argued 
the  following  points : 

I.  The  other  suit  now  pending,  involving  an  inquiry  into  the 
same  matters,  is  sufficient  to  prevent  the  prosecution  of  the  pre- 
sent one.    This  applies  to  the  Yates  trust  bonds. 

II.  The  \8t  Transaction. — ^The  agreement  of  3rd  September, 
1840,  was  a  purchase  of  bills,  fairly  made,  and  not  a  loan  upon 
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which  usury  can  be  founded  ;  and  even  if  otherwise,  it  was  not 
usurious.  {Holford  v.  Blatchford,  before  the  Assistant-Vice 
Chancellor,  reported  in  3  N.  Y.  Legal  Observer,  311,  and  cases 
there  cited ;  Spencer  v.  TUden,  6  Cowen,  144  ;  Holmes  v.  Wil- 
liams, 4  Wend.  679 ;  Pratt  v.  Adams,  7  Paige,  636.)  Exces- 
sive commissions  would  not  make  it  usurious.  (6  J.  C.  R.  95 ; 
7  ibid.  77 ;  4  Hill,  211 ;  9  Peters,  378 ;  13  ibid.  65.) 

III.  The  agreement  of  3rd  September,  1840,  was  fully  per- 
formed and  settled ;  if  usurious,  the  remedy  is  limited  to  a  re- 
covery back  of  the  usury  merely  ;  for  that  the  remedy  would  be 
at  law,  and  the  action  must  be  brought  within  a  year.  (20 
Johns.  290 ;  7  Cowen,  292 ;  10  Mass.  121.) 

lY.  The  2nd  Alleged  Transaction. — The  defendants  had 
nothing  to  do  with  the  Fhiller  note  of  28th  October,  1840 ;  nor 
are  they  to  be  prejudiced  by  the  manner  of  its  use  or  abuse. 

V.  The  3rd  Transaction. — The  agreement  of  6th  January, 
1841,  was  a  purchase  of  bills  fairly  made,  and  not  a  loan  upon 
which  usury  can  be  founded ;  and  even  if  otherwise,  it  was  not 
usurious.  It  is  to  be  treated  as  a  new  transaction.  {Murray  r. 
Bethune,  1  Wend.  191.)  This  agreement  was  so  far  performed 
and  settled,  (though  by  means  of  a  new  agreement,)  that  even 
if  usurious,  the  remedy  in  respect  to  it  is  limited  to  a  return  of 
the  usury  merely.  The  remedy  is  at  law  and  is  limited  to  one 
year. 

VI.  The  ith  Transaction. — The  agreement  of  16th  January, 
1841,  was  also  a  purchase  of  bills  fairly  made,  and  not  a  loan 
upon  which  usury  can  be  founded,  and  even  if  other ^vise,  it  was 
not  usurious.  This  is  not  claimed  to  have  been  connected  with 
any  previous  transaction  with  the  defendants.  And  this  agree- 
ment was  so  far  performed  and  settled,  (though  by  means  of  a 
new  agreement,)  that  even  if  usurious,  the  remedy  in  respect  to 
it  is  limited  to  a  return  of  the  usury  merely,  and  is  barred  by 
lapse  of  time. 

YII.  The  6th  and  6th  Transactions. — The  agreements  of  2nd 
March,  and  15th  March,  1841,  were  purchases  of  bills  fairly 
made,  and  not  loans  upon  which  usury  can  be  founded,  and 
were  not  usurious. 

These  two  agreements  were  so  fully  performed  and  settled, 
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that  even  if  usurious,  the  remedy  in  respect  to  them  is  limited 
to  a  return  of  the  usury  merely,  is  at  law,  and  is  limited  to  one 
year. 

VIII.  The  7th  Transaction.— The  agreement  of  16th  April, 
1841,  was  a  fair  purchase  of  bills,  and  not  a  loan.  And  even  if 
otherwise,  it  was  not  usurious. 

This  agreement  was  not  fully  performed  and  settled ;  no  new 
agreement  having  been  signed.  So  far  as  performed,  the  reme- 
dy in  respect  to  it,  (if  it  was  usurious,)  is  limited  to  a  return  of  the 
usury  merely,  must  be  pursued  at  law,  and  is  limited  to  one  year. 

IX.  The  Sth  Transaction. — The  arrangement  of  16th  June, 
1840,  must  be  treated  as  a  renewal  in  part,  of  the  previous 
agreement  of  16th  April,  and  as  valid.  It  is  not  charged  in  the 
bill  to  have  been  usurious,  nor  was  it  so.  The  defendants  are 
entitled  to  hold  the  securities  until  paid  in  full. 

X.  The  answer  being  responsive  to  the  bill,  must  be  taken  as 
true  in  all  particulars,  not  being  met  with  a  positive  denial  by  two 
witnesses  on  any  point.  Knowledge  of  the  purpose  for  which 
the  bills  were  intended,  is  charged  and  answered  separately  as 
to  each  agreement. 

The  Indiana  bonds  were  disposed  of  by  the  association,  and 
the  defendants  cannot  be  made  accountable  for  them. 

The  sale  of  the  25  Arkansas  bonds,  is  shown  to  have  been 
the  act  of  the  association ;  and  at  all  events,  cannot  be  the 
foundation  of  a  claim.  The  same  must  be  said  of  the  sale  of 
the  14  Arkansas  bonds. 

XI.  The  association  had  power  to  deal  in  bills  of  exchange, 
and  no  question  can  fairly  be  raised,  as  to  the  power  of  the  offi- 
cers. If  they  had  no  power,  the  remedy  is  at  law.  The  agree- 
ment of  3rd  Sept.,  1840,  was  signed  by  president  and  cashier. 
The  others  were  signed  by  the  president,  and  were  confirmed 
by  the  indorsement  of  the  cashier  on  the  returned  bills. 

XII.  The  complainant  is  not  a  <<  borrower^'  within  the  mean- 
ing of  the  act  of  1837.  {Post  v.  The  Bank  of  Utica,  in 
the  Court  of  Errors,  December,  1844.)  Or  if  he  is  such,  the  re- 
lief to  be  granted  him,  is  limited  to  a  decree  declaring  the  secu- 
rity void,  and  enjoining  a  prosecution  thereon. 

Xill.  Excluding  commissions,  and  treating  all  the  agreements, 
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since  those  of  the  6th  and  16th  January,  as  mere  renewals ; 
there  is  still  due  the  defendants,  95,701  49-100th8  francs,  with 
interest  from  Slst  October,  1841,  until  the  payment  of  which 
this  court  will  not  interfere  with  the  possession  of  the  Arkansas 
stock.    {Judd  v.  SeaveTj  8  Paige,  648.) 

Mr.  Cutting f  refened  in  addition,  to  TYotter  v.  Curtis^  19 
John.  160 ;  De  Forest  v.  Strongs  8  Cowen,  613  ;  Suydam  r. 
West/all,  4  Hill,  212 :  Carstairs  v.  Stein,  4  M.  &  S.  192 ; 
Nourse  v.  Prime,  7  J.  C.  R.  69 ;  Ketchum  v.  Barber,  4  Hill, 
224 ;  and  S.  C.  affirmed  in  the  court  of  errors. 

The  Assistant  Yice-Changellor. — ^The  pending  suit  in- 
stituted by  the  complainant,  for  the  avoidance  of  all  the  securi- 
ties embraced,  in  what  at  the  hearing,  was  called  the  Yates 
Trust,  is  no  bar  to  this  suit,  nor  does  it  necessarily  put  him  to 
an  election  as  to  his  remedy  in  respect  of  the  fifteen  bonds  issu- 
ed under  that  trust,  which  the  defendants  hold  as  a  part  of  the 
security  for  their  debt.  The  former  suit  impeached  a  large 
amount  of  bonds,  held  by  numerous  individuals  having  no 
joint  or  common  interest  in  the  same ;  on  a  single  ground,  their 
being  issued  by  a  banking  association  contrary  to  law.  All  the 
bonds  were  secured  by  one  assignment,  to  Messrs.  Yates  and 
others,  in  trust;  hence  all  the  bond-holders  with  the  trustees, 
were  proper  parties  to  that  suit.  But  if  the  complainant,  after 
stating  the  common  ground  of  relief  against  all  the  bonds  secu- 
red by  the  Yates  Trust,  had  proceeded  to  charge  that  the  bonds 
held  by  De  Launay  6c  Co.  were  usurious,  or  that  those  held  by 
some  other  firm  were  obtained  from  the  North  American  Trust 
and  Banking  Company  by  fraud,  the  charge  would  have  made 
his  bill  multifarious.  In  fact,  there  was  no  statement  in  that 
bill,  under  which  he  could  prove  the  usury  alleged  in  this  suit. 
If  the  former  bill  had  been  filed  against  these  defendants  alone, 
the  complainant  would  not  be  permitted  by  a  new  bill,  to  set  up 
a  new  defence  to  the  bonds.  A  newly  discovered  defence  might 
be  allowed  by  way  of  supplemental  bill.  But  when  a  party  has 
filed  a  bill  for  relief  against  an  obligation,  on  a  ground  which 
rec^uires  him  to  make  numerous  parties,  and  he  has  a  distinct 
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ground  of  relief  against  one  of  such  parties,  which  could  not 
be  presented  in  that  suit,  and  which  goes  to  that  obligation,  and 
also  to  other  securities,  which  are  not  and  could  not  be  brought 
into  that  suit ;  he  is  not  precluded  from  bringing  a  new  suit 
against  such  part7,  in  respect  to  all  the  securities  to  which  the 
latter  ground  applies ;  although  it  may  turn  out  that  either  was 
sufficient  to  avoid  the  particular  security  to  which  both  grounds 
were  applicable.  The  court  will  not  permit  him  to  litigate  the 
same  point  in  both  suits,  and  will  take  care  that  the  defendant 
be  subjected  to  no  undue  expense  or  oppression,  nor  to  have  two 
decrees  against  him  for  the  same  thipg. 

Another  objection  to  the  suit,  which  is  in  its  nature  prelimin* 
ary,  is  that  the  complainant  is  not  a  ''  borrower^^  within  the 
meaning  of  the  ''  Act  of  1837,  to  prevent  usury,"  so  that  ^he 
may  file  a  bill  to  be  relieved  from  the  alleged  usurious  contract, 
without  paying  or  offering  to  pay  the  principal  sum  loaned.  In 
Livingston  v.  Harris^  (11  Wend.  329.)  in  the  court  for  the  cor- 
rection of  errors,  Judge  Sutherland,  in  his  opinion  for  affirm- 
ance, and  Senator  Tracy  in  his  opinion,  (which  was  the  only 
other  that  was  delivered,  and  which  was  for  a  reversal  of  the 
chancellor's  decree.)  held,  that  a  surety  was  a  "  borrower"  with- 
in the  statute  of  usury,  as  enacted  in  the  revised  statutes.  In 
PearscUl  v.  Kingsland,  (3  Edw.  Ch.  R.  195,)  the  vice-chancel- 
lor decided,  that  an  assignee  of  the  mortgagor,  for  the  benefit  of 
creditors,  stands  in  his  place,  and  may  impeach  the  mortgage 
for  usury.  The  same  was  decided  by  the  supreme  court  in  fa- 
vor of  a  judgment  creditor  of  the  mortgagor,  in  Dix  v.  Van 
Wyck,  (2  Hill,  522.) 

These  two  cases,  though  not  directly  to  the  point  before 
me,  show  the  adherence  of  the  court  to  the  earlier  decisions  ex- 
tending the  privilege  of  avoiding  usurious  contracts  to  privies 
in  estate,  as  well  as  to  privies  in  law,  and  in  representation  or 
succession. 

The  act  of  1837,  was  passed  about  three  years  after  the  deci- 
sion in  Livingston  v.  Harris,  in  the  court  of  errors ;  and  that 
decision,  which  was  contrary  to  the  opinion  previously  enter- 
tained, that   the  revised    statutes  had  dispensed  with  the  ne- 
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cemty  of  oiFering  to  pay  the  principal  loaned  on  filing  a  bill 
for  a  discovery  of  the  usury,  was  the  principal  cause  of  the 
passage  of  the  act. 

With  the  term  *'  borrower,"  already  in  use  in  the  existing  sta* 
tute  of  usury,  and  judicially  construed  in  the  leading  case  on 
the  subject,  and  with  the  well  settled  rule,  that  privies  of  all 
sorts  could  take  advantage  of  the  usury  ;  it  is  not  to  be  presumed 
that  the  legislature,  in  1837,  intended  to  fetter  and  restrict 
the  class  of  persons,  who  might  avail  themselves  of  the  more 
Kberal  provisions  against  usurers,  which  they  were  thea 
enacting. 

The  statute  of  1837,  was  really  designed  to  be  a  remedi/il 
ad  ;  and  its  construction  is  to  be  no  more  strict,  than  staiotea 
in  general ;  although  to  lenders,  one  class  of  the  persona  affeet* 
ed  by  it,  it  is  penal  in  its  consequences.  This  view  of  the  act 
has,  with  but  a  single  exception,  been  taken  by  the  eourts^ 
Thus  it  was  acted  upon  by  the  chancellor,  in  favor  of  assignees 
and  creditors  of  the  person  who  obtained  usurious  kMins,  in 
PrtUt  V.  AdamSi  (7  Paige,  615.)  Again,  in  Coh  v.  Sav^e^  (10 
Paige,  563,)  the  chancellor  decided  that  the  word  ^  borrower,^ 
as  used  in  the  revised  statutes,  and  in  the  act  of  1837,  embraced 
a  subsequent  grantee  of  the  premises  mortgaged  to  secure  an 
usurious  debt,  who  took  them  adverse  to  the  mortgagee.  And 
he  held  that  the  sureties,  heirs,  devisees  and  personal  rspra- 
sentatives,  of  the  person  to  whom  the  loan  was  made,  are 
**  borrowers",  within  the  meaning  of  the  statutes  conoerning 
usury. 

Subsequently  to  this  decision  in  May,  1844,  the  case  of  7%e 
Bank  of  Utica  v.  Postj  came  before  the  chancellor,  in  which 
the  purchaser  of  mortgaged  premises,  under  a  judgment  against 
the  mortgagor,  filed  a  bill  to  have  the  mortgage  canceHed  on  the 
ground  that  it  was  usurious.  The  chancellor  sustained  the  bill, 
for  the  reasons  assigned  by  him  in  Cole  v.  Savage.  The  de* 
fendant.  Post,  appealed  to  the  court  of  errors,  and  the  decree  of 
the  chancellor  was  reversed  by  that  court  on  the  27th  of  De- 
cember, 1844.    The  case  is  not  reported,  and  I  have  seen  no 
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accoant  of  the  reasons  for  the  decision,  but  the  only  point  cott" 
tested  tras  that  which  I  have  stated.(a) 

To  go  back  a  little  in  the  order  of  time,  the  supreme  court,  in 
July,  1841,  decided  that  the  word  ^^  plaintiff  in  the  second  and 
eighth  sections  of  the  act  of  1837,  was  restricted  in  its  meaning 
to  the  plaifUif  an  the  record  in  the  suit  at  law ;  and  that  the 
party  owning  the  usurious  security,  not  the  plaintiff  on  the  re^ 
cord,  but  the  real  plaintijff' in  the  cause,  could  not  be  ealled  as 
a  witness  under  the  second  section.  {Bank  of  Salina  r.  Henry, 
I  Hill,  666.)  Yet  in  September,  1843,  the  court  of  errors  re^ 
tersed  that  judgment,  and  by  a  strong  vote  decided  that  the 
word  *^  plaintiff"  in  the  second  and  eighth  sections  of  the  act  of 
1837,  extends  to  the  party  in  interest  as  plaintiff,  though  he 
may  not  be  the  plaintiff  on  the  record.  {Henry  v.  Bank  <ff 
Salina,  6  Hill,  623,  647.)  On  what  principle  of  constructiOii 
these  two  decisions  of  the  court  of  errors  are  to  be  reconciled| 
it  is  not  for  me  to  say,  nor  is  it  necessary  to  ascertain  for  the 
disposal  of  this  case* 

To  the  extent  of  privies  in  representation  and  by  operation  of 
law,  the  decision  of  the  chancellor  remains  unshaken,  and  must 
be  my  guide.  The  judgment  of  the  court  of  last  resort  in  Henry 
It.  The  Bank  of  Salina^  forbids  the  extension  of  the  apparent 
ground  of  its  adjudication  in  Post  v.  The  Bank  of  Vtica,  be* 
yood  the  point  directly  involved.  And  with  the  utmost  defer* 
ence  to  that  court,  and  to  its  decrees,  I  humbly  submit,  that  a 
0OO8tnictioii  of  the  act  of  1837,  which  will  cut  off  from  the  heirs 
and  personal  representatives  of  the  person  who  obtains  a  loan, 
the  privileges  which  the  act  was  so  careful  to  provide  for  such 
person,  is  not  consistent  with  good  sense,  nor  with  sound  legal 
principles. 

In  this  case,  the  complainant  became  by  operation  of  law,  a 
privy  to  the  transactions  which  he  alleges  to  be  usurious,  and  in 
my  judgment  is  a  '<  borrower^  within  the  meaning  of  the  act  ^ 
1837. 

Proceeding  to  the  principal  points  in  issue  between  the  par* 
ties^  I  may  at  once  lay  out  of  view,  (so  far  as  they  concern  the 
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relief  sought  b7  the  bill,)  the  two  transactions  of  September  3d 
and  October  28th,  1840.  The  proof  does  not  connect  De  Lau- 
nay  &  Co.  with  the  latter ;  and  whatever  may  have  been  the 
character  of  the  former,  it  was  closed,  and  the  debt  discharged ; 
and  it  is  now  too  late  to  call  it  in  question. 

The  first  contract  which  becomes  material,  therefore,  is  that 
of  January  6th,  1841,  and  the  leading  point  involved  is  the  true 
nature  of  the  transaction.  Was  it  a  scUe  of  bills  of  exchange, 
made  in  the  usual  course  of  trade,  or  was  it  a  loan  ? 

No  one  will  dispute  the  right  to  sell  foreign  exchange,  at  any 
price  which  the  drawer  or  seller  may  think  proper  to  ask  ;  and 
he  may  fix  that  price  at  ten  per  cent,  premium,  or  6  30-100 
francs,  together  with  a  commission  of  one  or  more  per  cent. ;  or 
he  may  establish  his  price  at  a  round  rate  of  premium,  without 
a  commission.  The  latter  is  the  usual  course,  but  the  adoption 
of  the  former  mode  will  occasion  no  embarrassment,  except  in 
ascertaining  whether  there  were  nothing  more  than  an  actual 
sale  intended. 

But  when  a  needy  borrower  applies  to  a  merchant  who  is  a 
banker,  as  well  as  a  dealer  in  exchange,  for  a  loan  either  of  cash 
or  credit,  and  wanting  money  and  money  alone,  receives  foreign 
bills  at  an  exorbitant  rate,  only  to  sell  them  on  the  same  day  for 
cash,  it  is  very  plain  that  this  is  not  a  sale ;  it  is  a  loan  in  dis- 
guise. The  real  difficulty  in  cases  of  this  character,  is  to  pene- 
trate the  mists  and  unravel  the  webs  of  mercantile  forms,  with 
which  the  keen  and  inventive  ingenuity  of  bankers  and  brokers, 
covers  and  cloaks  their  transactions,  when  they  intend  to  evade 
the  operation  of  the  statute  against  usury. 

I  was  referred  to  Holford  v.  Blatchford,  (3  N.  Y.  Legal  Ob- 
server, 311,(a)  which  I  decided  in  October,  1844,  as  being  par- 
allel to  this  case.  But  I  do  not  deem  it  applicable.  There,  the 
point  which  is  here  so  essential,  was  entirely  omitted,  viz  :  that 
the  contract  was  a  loan,  or  a  cover  for  a  loan ;  and,  in  the  ab- 
sence of  that  vital  allegation,  there  was  an  effort  to  make  out 
usury,  (assuming  it  to  have  been  a  sale,)  on  two  grounds  ;  first, 
that  the  bills  of  exchange  drawn  by  a  merchant  here  on  his  own 


(a)  Since  repoitad  in  3  8«nd.  Ch.  K.  149. 
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house  Id  London,  had  no  vitality  in  his  hands,  and  were  not  the 
subject  of  sale,  and  thus  the  affair  was  a  mere  exchange  of 
credits ;  and  secondly,  that  there  was  an  usurious  forbearance 
of  the  price  of  the  bills,  by  reason  of  the  charge  of  more  than 
the  current  rate,  and  a  commission  besides. 

To  return  to  the  contract  of  the  6th  of  January,  1841 :  What 
was  its  true  nature  and  character  ?  The  answer,  responsive  to 
the  bill,  denies  that  any  application  for  a  loan  of  money  or  of 
bills,  was  made  to  the  defendants.  The  form  of  the  application, 
therefore,  does  not  aid  the  complainant's  case. 

The  answer  avers  that  the  brokers  of  the  N.  A.  Trust  and 
Banking  Company,  applied  to  De  Launay  &  Co.  for  the  pur- 
chase of  bills  of  exchange  on  Paris,  of  the  tenor,  and  upon  the 
terms  specified  in  the  contrcxt,  dated  6th  January,  and  the  bills 
were  sold  accordingly.  The  application,  therefore,  was  for  pre- 
cisely such  an  agreement  as  was  consummated. 

Let  us  look  to  that  agreement,  and  the  circumstances  con- 
nected with  it,  to  ascertain  the  objects  of  the  parties. 

The  banking  company  by  that  note  or  contract,  acknowledged 
to  have  received  of  De  Launay  &  Co.  their  bills  on.  Paris  at 
sixty  days  sight,  for  francs  131,986  2-lOOths,  and  promised  to 
return  to  them,  within  or  at  the  end  of  fifty-five  days,  the  same 
amount  of  francs,  in  bills  at  sixty  days  sight  on  Paris,  satisfac- 
tory to  them,  adding  interest  at  seven  per  cent,  per  annum,  and 
one  and  one-half  per  cent,  commission ;  having  deposited  with 
them  as  collateral  security,  thirty-seven  bonds  of  the  state  of 
Arkansas  for  one  thousand  dollars  each ;  and  the  banking  com- 
pany thereby  authorized  De  Launay  &  Co.  to  sell  the  whole,  or 
any  part  of  the  bonds,  on  the  maturity  of  the  contract,  in  case  it 
Were  not  fulfilled  ;  and  the  company  were  to  pay  forthwith,  any 
deficieucy  there  might  be  in  the  bonds  paying  the  face  of  the 
note,  with  interest  and  commissions. 

Without  looking  beyond  the  agreement  itself,  the  first  im- 
pression produced  by  its  perusal,  is  that  the  operation  was  one 
very  much  out  of  the  usual  course  of  dealing  in  foreign  ex- 
change.  In  its  proper  and  legitimate  function,  {Cambio  Real,) 
exchange  is  the  payment  of  money  in  one  country,  to  be  repaid 
the  just  value  in  specie  in  another  country,  according  to  a  price 
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agreed  upon  between  the  exchanger  and  the  deliverer  or  par- 
chaser.  The  latter  pays  the  money  stipulated,  and  receives  the 
draft  or  bill  of  the  exchanger  or  drawer,  on  his  correspondent  in 
the  foreign  country.  The  drawer  has  funds  in  the  foreign 
country,  or  a  debt  due  to  him  by  his  correspondent  the  drawee  ; 
or  he  has  credit  there,  by  means  of  which  the  draft  is  to  be  paid. 
The  deliverer  or  remitter's  business  is  to  pay  the  price  in  the 
country  where  it  is  drawn  ;  the  drawer  is  to  see  to  providing  for 
its  being  honored,  in  the  country  where  it  is  payable.  The 
drawer,  instead  of  receiving  payment  in  hand,  may  give  a  credit 
for  the  price  of  his  draft.  But  a  stipulation  that  tlie  remitter  is 
himself  to  furnish  to  the  drawer  in  the  foreign  country,  the 
means  of  paying  his  bill  at  maturity,  is  an  anomaly  in  the  sale 
of  exchange.  That  this  was  the  design  of  the  contract  in  this 
instance,  is  apparent  from  its  careful  provision  to  have  the  bank* 
ing  company  furnish  here  to  De  Launay<fcCo.,  satisfactory  bills 
on  Paris,  in  good  time,  in  the  ordinary  course  of  transmission, 
to  be  in  the  hands  of  the  Havre  house,  before  any  of  the  bills 
accepted  by  that  house  would  mature.  In  calculating  the  dif- 
ference in  time,  there  must  be  added  to  the  five  days,  the  time 
likely  to  be  gained  by  a  direct  transmission  of  the  bills  received 
in  payment,  over  the  circuitous  transmission  for  presentment  in 
the  course  of  trade,  of  the  bills  furnished  here  by  De  Launay 
&Co. 

The  price  of  the  exchange  is  one  of  the  principal,  and  to  the 
parties,  the  most  interesting  of  the  stipulations,  in  a  contract  for 
its  sale.  Yet  this  note  shows  on  its  face,  that  there  was  no 
price  fixed  or  negotiated.  For  a  certain  sum  of  money  pajreUe 
in  Paris  in  bills,  the  company  were  to  return  the  same  sum  of 
money  in  like  bills,  playable  at  the  same  place,  with  interest  and 
commissions  added.  There  was  no  need  of  any  price.  The 
whole  compensation  lay  in  the  interest  and  commissions.  So 
the  charge  of  commission,  although  as  I  have  already  remarked, 
it  may  be  charged  in  addition  to  some  fixed  rate,  as  a  part  of 
the  price  on  a  real  sale  ;  is  not  a  customary  charge,  and  sabjecte 
the  transaction  to  the  suspicion  that  the  contract  does  not  ex* 
press  its  true  character. 

If  an  application  had  been  made  to  Mr.  De  Launay,  on  die 
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6th  of  January,  1841,  for  bills  on  Paris,  to  remit  to  Lyons,  by  a 
merchant  in  New  York,  with  money  in  his  hand,  I  venture  to 
say  there  would  have  been  nothing  said  about  commission.  Mr, 
De  Launay  would  have  told  the  merchant,  that  his  price  for 
bills  was  6  18-l(X)ths  or  6  20-lOOths  francs,  and  on  receiving 
that  price,  he  would  have  drawn  the  desired  amount. 

In  short,  if  this  had  been  a  regular  sale  of  bills  on  a  credit, 
the  company  would  have  given  their  note  for  the  price,  calcula-^ 
ted  in  dollars  at  the  rate  tigreed  upon,  (for  instance  6  IB-lOOths 
francs  to  the  dollar,)  with  interest  during  the  term  of  the  credit, 
with  a  pledge  of  the  Arkansas  stock  as  security*  On  the  other 
hand,  if  it  had  been  an  avowed  loan,  the  form  actually  used  in 
this  contract,  would  have  been  as  appropriate  to  its  completion, 
as  any  that  could  have  been  devised. 

Setting  out  with  this  unusual  character  or  the  contract  itself,  I 
will  next  state  the  circumstances  which  are  proved.  It  is  clear 
that  Mn  De  Launay,  the  partner  residing  here,  must  have  beea 
aware  of  the  embarrassed  condition  of  the  Banking  Company. 
His  requiring  full  collateral  security,  both  in  September  and  on 
this  occasion,  from  a  Banking  Company  conducted  on  as  largo 
a  scale  as  the  proof  shows  that  this  one  was,  is  of  itself  strong  evi«- 
deuce  of  such  knowledge ;  and  it  is  made  conclusive,  by  the 
faci  that  he  knew  the  Banking  Company  had  in  September  be- 
fore, sold  in  New  York  the  bills  which  they  had  obtained  from 
him  on  a  contract  precisely  similar.  I  say  he  knew  this,  be- 
cause it  is  charged  in  the  bill  that  he  was  aware  of  it  when  the 
September  contract  was  effected,  and  his  answer  denying  that 
charge^does  not  state  when  he  first  became  acquainted  with  the 
fact  From  this  omission,  from  his  being  a  dealer  in  bills,  keep- 
ing advised  of  the  market  for  them  here,  his  correspondence 
with  the  Havre  house,  and  the  deduction  of  the  broker's  com- 
mission for  selling  the  bills,  from  the  2^  commission  he  then 
required  ;  it  is  not  to  be  doubted,  that  he  knew  before  January, 
that  the  bills  he  issued  to  this  company  in  September,  were  sold 
here.  Indeed,  his  house  is  not  shown  to  have  been  so  very 
large  bill  drawers  as  to  rebut  the  probability  that  the  throwing 
of  126,000  francs  of  his  own  bills  upon  the  market  here,  at  one 
time,  would  have  speedily  come  to  his  notice. 
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Another  novel  feature  in  this  case,  regarded  as  a  sale,  is  that 
Mr.  De  Launay  directed  his  house  in  Havre  to  accept  the  bills 
to  the  debit  of  the  Banking  Company.  Why  the  Havre  house 
should  keep  any  account  whatever  with  the  Banking  Company, 
if  this  were  a  sale  and  not  a  loan,  is  not  readily  perceived.  If 
the  sale  were  on  a  credit,  it  would  be  a  matter  of  accoimt  purely 
with  the  New  York  house.  The  Havre  house  would  not  enter 
the  Banking  Company  on  its  books ;  it  would  debit  the  bills  to 
the  New  York  house,  and  credit  whatever  was  remitted  from 
that  house. 

A  still  more  remarkable  circumstance,  and  one  in  perfect  har- 
mony with  the  inference  derived  from  the  written  contract,  is 
the  expectation  or  assurance  avowed  in  Mr.  De  L.'s  letter  of 
advice  to  the  Havre  house,  that  the  Banking  Company  tcauld 
"  cover  *'  them  tw  season,  with  a  commission  of  1^  per  cent.    Not 
that  the  company  would  secure  them  for  the  price  of  bills  sold. 
That  was  provided  for  by  the  Arkanas  bonds ;  and  the  same  letter 
advises  the  Havre  house  fully  on  that  point.    But  by  covering 
in  season,  was  plainly  meant  that  the  Banking  Company  were 
to  put  the  Havre  house  in  funds,  to  pay  the  bills  which  Mr.  De 
Launay  had  drawn.    And  as  those  funds  were  to  be  furnished 
in  bills  having  sixty  days  to  run,  the  language  of  the  letter 
-shows  that  Mr.  De  Launay  expected  those  bills  could  be  turtied 
into  cash  in  Havre  or  Paris  as  soon  as  they  were  received,  so 
that  he  did  not  contemplate  any  appropriation  or  withdrawal  of 
the  drawer's  funds  abroad.    In  the  letter  enclosing  the  remitted 
drafts  furnished  in  March,  he  directs  them  to  be  credited  to  the 
Banking  Cotnpany,  "^o  cover  our  drafts  on  you  on  their  ac- 
count  f^  and  after  specifying  the  amount  of  the  latter,  and  the  in- 
terest and  commissions,  he  directs  the  Havre  house  to  balance  the 
account.    Thus  not  only  the  drafts  sold  in  New  York,  but  the 
interest  and  commission  were  made  matters  of  account  with  the 
acceptors  of  the  drafts  in  Havre. 

A  most  extraordinary  sale  of  exchange  is  this,  in  which  the 
buyer  neither  pays,  nor  agrees  to  pay,  money  in  the  country 
where  it  is  sold,  but  does  agree  to  replace  it  in  kind  in  the  place 
where  it  is  payable,  and  in  time  to  meet  it  there — and  the  ac* 
counts  of  which  are  kept  in  the  foreign  country. 


NEW  YORK— SEPTEMBER,  1846.  305 

^l^m^^  I    M  ■  ■  I  ■    ■   I  ■  ■  ■  ■       ■       I  ■  .      — , —  .  ..  ■■  ■  ■■■■■.■  » .■ ■»■■■»   m^^mm^^^^m^im^^^m 

Leavitt  ▼.  De  Launay. 

The  subsequent  transactions  reflect  muci}  light  upon  the  real 
views  and  intentions  of  the  parties  in  this  affair  of  the  6lh  of 
January.  Mr.  De  Launay  in  his  answer,  insists  that  each  one 
was  of  the  same  character  as  that  under  consideration  ;  the 
application  was  the  same,  and  the  contract  the  same  in  sub- 
stance. 

They  are  spoken  of  by  Mr.  De  Launay  in  his  letters  as  cred- 
its to  the  Banking  Company  to  be  covered  by  them,  and  as  a 
credit  on  the  same  stocks  as  before,  and  finally  he  calls  one  of 
them  a  loan^ 

The  currency  in  which  the  bills  were  payable  is  not  impor- 
tant, nor  is  the  place  where  payable,  so  long  as  both  sets  of  bills 
were  to  be  paid  in  the  same  place,  and  the  return  bills  were  to 
be  satisfactory  ;  that  is,  as  good  as  the  defendants.  In  each 
case,  the  bills  represented  so  much  money,  expressed  in  francsy 
the  currency  of  France,  instead  of  our  national  currency,  dol- 
lars. Now  suppose  that  instead  of  these  bills  on  Paris,  the  Com- 
pany's note  had  acknowledged  the  receipt  of  six  promissory 
notes  of  Aug.  Dapier,  payable  in  Paris,  at  three  months,  for 
125,000  francs,  and  had  promised  to  pay  the  same  amount  in  65 
days  in  notes  payable  at  Paris,  satisfactory  to  the  defendants, 
and  having  three  months  to  run.  Would  it  not  be  just  as  much 
a  sale  of  the  notes  of  Dapier,  as  this  is  of  the  bills  of  De  Lau- 
nay &  Co.  ?  The  fluctuation  of  exchange  is  no  argument  to 
the  contrary,  because  the  amount  is  to  be  paid  in  francs  in  Par- 
is, which  are  of  a  fixed  standard  value.  So  if  the  contract  had 
been  to  receive  the  notes  of  De  Rham  &  Moore,  indorsed  by  De 
Launay  &  Co.,  payable  in  dollars  in  New  York,  and  to  be  re- 
placed in  like  satisfactory  notes,  with  the  interest  and  commis- 
sion added  ;  it  might  with  as  much  propriety  be  called  a  sale  of 
De  Rham  &  Moore's  notes,  as  to  say  that  the  transaction  in 
question  was  a  sale  of  bills  of  exchange. 

I  cannot  resist  the  conclusion  that  the  contract  of  the  6th  of 
January,  was  a  loan  of  the  credit  of  De  Launay  &  Co.,  through 
the  medium  of  their  bills  of  exchange,  to  the  North  American 
Trust  and  Banking  Company.  The  company  entered  into  it  to 
raise  money.  Mr.  De  Launay,  I  think,  was  aware  that  such 
Vol.  IV.  39 
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was  their  object  in  obtaining  the  bills.  It  does  not  appear  that  he 
had  money  to  loan.  He  had  credit,  and  they  applied  for  such 
credit,  and  the  contract  was  framed  to  accomplish  the  objects  of 
both,  in  the  form  of  a  salt)  of  bills  of  exchange. 

The  resort  to  the  form  of  bills  of  exchange,  when  something 
else  was  intended,  is  an  old  device,  although  new  varieties  of  it 
are  frequently  developed ;  and  doubtless  more  novelties  of  the 
kind  will  be  invented,  as  those  in  use  are  from  time  to  time  ex- 
ploded. More  than  three  hundred  years  ago,  acts  of  parliament 
were  passed  in  England,  to  prohibit  the  raising  of  money  by  the 
necessitous,  in  the  usurious  modes  then  resorted  to,  by  what  was 
called  dry  exchange^  3.nd  fictitious  exchange. 

As  a  loan  of  credit j  there  is  no  doubt,  in  my  opinion,  that  the 
contract  of  the  6th  of  January,  1841,  is  usurious.  There  was 
much  ingenious  and  plausible  reasoning  about  the  hazards  en- 
countered by  De  Launay  &  Co.,  and  the  interest  and  commis- 
sions to  which  they  were  entitled  on  their  actual  and  possible 
advances,  and  their  liabilities  on  the  return  bills.  As  to  the  latter^ 
the  form  of  return  bills  on  Paris,  instead  of  the  payment  in  New 
York,  at  the  maturity  of  the  contract,  of  the  francs  loaned,  com* 
puting  their  value  in  dollars,  at  the  rate  of  exchange  at  the  date 
of  the  loan,  was  probably  adopted  by  Mr.  De  Launay  to  avoid 
the  risk  of  any  loss  by  the  intermediate  fluctuation  in  the  price 
of  exchange.  If  he  received  francs  in  Paris  for  francs  paid  there, 
it  was  precisely  the  same  as  if  he  leceived  dollars  here  for  dol- 
lars loaned  fifty-five  days  before ;  so  that  this  very  stipulation 
removed  one  of  the  hazards  which  was  urged  at  the  bearing. 
As  to  the  liability  on  the  return  bills,  it  was  optional  entirely ; 
because  the  bills  if  satisfactory  to  Mr.  De  Launay,  would  be 
good  in  Paris,  without  the  name  of  his  house.  And  in  each 
case,  it  seems  the  liability  of  the  banking  company,  preceded  that 
of  De  Launay  &  Co.,  on  the  return  bills. 

The  defendants  counsel  submitted  a  statement,  by  which, 
computing  interest  on  the  respective  loans  of  credit,  on  their  ad- 
vance, and  their  guaranty  or  indorsement  on  the  return  bills,  it 
is  shown  that  the  banking  company  paid  for  both  interest  and 
commissions,  much  less  than  the  defendants  were  entitled  to. 
In  order  to  make  this  mode  a  fair  test,  the  defendants  should 
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debit  themselves  with  the  same  interest  on  the  credit  furnished 
to  them  b7  the  company  in  the  return  bills,  and  on  the  com- 
pany's credit,  furnished  by  way  of  indorsement  on  the  same 
bills.  The  effect  of  this  would  be  to  bring  the  question  back 
to  the  interest  and  commission  actually  charged  by  De  Launay 
4c;  Co. 

Stripped  of  all  its  machinery,  and  brought  to  a  practical  test 
by  its  operation,  the  contract  may  be  thus  stated :  It  was  a  con- 
tract of  loan,  by  which  De  Launay  &>  Co.,  on  the  6th  of  Januaryi 
agreed,  and  by  their  bills  then  issued,  became  liable,  to  advance 
F.  131,986  2-100  in  Paris,  at  the  end  of  sixty  days  after  pre- 
sentment of  those  bills  in  Havre  ;  and  they  were  to  receive  pay- 
ment in  as  good  bills  on  Paris,  to  be  delivered  to  them  here  on 
the  2d  of  March,  payable  sixty  days  after  presentment  in  Paris. 
They  were  to  receive  interest  on  the  whole  sum  for  fifty-five 
days,  and  a  commission  of  one  and  a  half  per  cent.  Allowing 
that  an  actual  advance  to  take  up  their  own  bills,  and  not  a  dis- 
count of  the  return  bills,  was  intended ;  and  reckoning  the  usual 
periods  for  presentment  of  both  sets  of  bills,  De  Launay  ic  Co.^ 
would  advance  the  sum  specified  in  their  bills,  about  forty-five 
days  before  they  would  be  in  the  receipt  of  the  amount  of  the 
return  bills  remitted.  For  this  loan  of  forty-five  days,  they  were 
to  receive  interest  at  seven  per  cent,  for  fifty-five  days,  and  one 
and  a  half  per  cent  on  the  whole  sum  besides,  under  the  name  of 
commission.  Both  items,  estimated  as  interest  for  the  use  of  the 
money,  during  the  forty-five  days,  make  the  rate  of  interest  more 
than  twenty  per  cent  per  annum;  or  if  it  be  computed  on  the 
credit  for  fifty-five  days,  instead  of  the  cash  advance,  the  rate  of 
interest  is  about  seventeen  per  cent. 

In  ascertaining  the  resulti  no  interest  should  be  cast  upon 
either  set  of  drafts  during  the  time  (the  sixty  days)  they  were  to 
run  ;  for  in  that  respect,  one  set  would  balance  the  other.  The 
idea  that  De  Launay  &  Co.  might  be  compelled  to  keep  funds 
ready  for  an  indefinite  period,  to  meet  their  own  bills,  is  illusory. 
They  bore  no  interest,  so  that  the  holders  would  of  course  collect 
them  as  soon  as  possible ;  and  the  greater  the  delay  in  their 
transmission,  the  shorter  would  be  the  period  between  the  ad- 
vance  made  by  De  Launay  ic  Co.  and  their  reimbursement  by 
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the  return  bills,  assuming  that  an  advance  was  expected  to  be 
made ;  and  instead  of  providing  funds  in  advance,  on  an  un- 
certainty as  to  the  time  when  they  would  be  required,  the  house 
in  Havre  were  certain  to  know  sixty  days  in  advance,  the  precise 
time  when  the  money  would  be  required  to  meet  each  bill  which 
they  accepted. 

The  charge  for  commission  was  justified  on  the  score  of  a 
banker's  charge  in  Paris,  and  the  stampsand  postages  payable 
between  Havre  and  Paris,  and  other  petty  expenses.  All  of 
these  would  not  account  for  a  third  of  the  charge.  But  in  truth , 
there  is  no  foundation  even  for  these.  Mr.  De  Launay's  letters, 
and  his  entries  in  his  books,  show  that  he  entertained  no  such 
idea  of  the  office  of  this  commission.  And  in  the  regular 
course  of  trade,  all  these  charges  are  borne  by  the  drawers  of 
bills,  and  are  covered  in  the  price  for  which  they  sell  their  ex- 
change. A  merchant  buying  a  bill  on  Paris,  in  the  usual  course, 
would  be  astonished,  if  besides  the  current  rate  of  F.  5  26-100, 
he  were  required  to  pay  for  postages,  French  stamps,  and  one- 
eighth  of  one  per  cent,  for  the  Paris  banker's  commission. 

The  hazards  of  the  transaction,  do  not  afford  a  pretext  for  the 
commission  ;  for  they  are  no  other  or  greater  than  are  incident 
to  loans  of  money. 

And  the  actual  result  of  the  operation  to  the  borrower,  whe 
ther,  as  generally  happens,  it  prove  to  be  disastrous,  and  in  time, 
ruinous ;  or  whether  through  chance,  or  an  advantageous  use 
of  the  money,  it  results  in  a  benefit  to  him  ;  is  not  a  criterion 
for  determining  the  question  of  usury.  If  the  lender  is,  at  all 
events,  to  receive  more  than  the  lawful  interest,  the  contract  is 
usurious. 

It  was  argued,  that  this  contract  differs  essentially  from  the 
ordinary  case  of  an  accommodation  note,  which  the  payee  pro- 
cures to  be  discounted  at  usury,  because  there  the  borrower  is 
the  party  who  is  to  pay  the  note,  and  not  its  maker  ;  but  here 
there  was  a  real  transaction,  the  bills  of  De  Launay  &  Co.  were 
to  go  into  actual  circulation,  and  to  be  paid  by  them  in  Paris  at 
maturity. 

This  difference  is  only  nominal.  De  Launay  &  Co.  were  to 
be  "  covered"  by  return  bills  of  satisfactory  character,  and  if 
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those  were  retained  by  then>  until  paid,  the  result  would  be  an 
advance  of  money  on  the  faith  of  those  bills,  for  a  short  time. 
Whereas,  the  real  intention  was,  to  make  no  advance  in  the  af- 
iair,  relying  on  having  the  covering  bills  cashed  in  season. 

The  illustrations  from  loans  or  sales  of  cotton,  sugar,  and 
other  merchandise,  to  be  returned  in  kind,  with  compensation, 
are  not  pertinent,  because  all  merchandise  fluctuates  in  value. 
This  distinction  is  the  ground  of  the  decisions  in  the  supreme 
court,  in  Holmes  v.  Wetmore^  5  Cowen,  149,  note ;  Spencer  v. 
Tilderij  6  ibid.  144 ;  and  Cummings  v.  Williams,  4  Wend. 
679.  Here  the  thing  to  be  returned,  was  equivalent  to  the  thing 
loaned.  Both  were  money,  in  Paris,  which  does  not  fluctuate 
in  value,  in  the  sense  in  which  we  say  that  of  goods  and  arti- 
cles of  sale.  The  loan  was  to  be  returned  in  genere,  in  francs, 
which  at  Paris  are  of  fixed  value,  and  are  the  standard  and 
measure  of  all  values  in  commerce.  As  all  the  bills  were  to  be 
payable  there  in  francs,  and  the  return  bills  were  to  be  as  good 
as  De  Launay  &;  Co.^s.,  each  set  represented  so  much  money  at 
Paris,  and  they  are  to  be  treated  accordingly,  in  the  estimates  of 
the  credit  loaned. 

The  argument  that  De  Launay  6c  Co.  are  to  be  allowed  for 
expenses,  trouble  and  other  outgoings  in  the  premises,  cannot 
be  sustained.  On  a  loan,  all  these  things  are  remunerated  by 
the  interest  reserved.  If  an  additional  compensation  be  taken 
on  that  pretence,  it  renders  the  contract  usurious.  The  trouble 
of  acquiring  or  providing  the  money,  is  not  to  be  added  to  the 
interest  at  7  per  cent.  {Hance  v.  Williams,  7  Paige,  581 ;  Jacks 
V.  Nichols,  Feb.  25,  1846.  Assist.  Vice  Ch.  ;)(o)  and  the  custom 
of  bill-sellers  is  not  to  be  received  to  support  such  an  exaction. 
(Pratt  V.  Adams,  7  Paige,  637.) 

1  was  referred  to  Ketchum  v.  Barber,  4  Hill,  224,  and  Suy- 
dam  V.  West/all,  4  ibid.  212,  and  the  kindred  cases,  as  sanc- 
tioning this  charge  of  a  commission.  In  Ketchum  v.  Barber, 
the  court  placed  it  on  the  ground,  that  there  was  no  loan  ;  and 
in  Suydam  Y .Westfall,  because  none  was  contemplated,  the 
bills  being  accepted  in  a  regular  mercantile  transaction,  and  to 


(a)  Now  reported  in  3  Saud.  Ch.  R.  313. 
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be  paid  out  of  the  proceeds  of  produce  which  the  drawer  watf 
to  remit  to  the  acceptor.  In  all  these  cases,  the  courts  merely 
held  that  the  contracts  were  not  usurious,  per  se  ;  but  they  con- 
ceded that  it  was  a  question  for  a  jury,  whether  the  commission 
or  other  charge  in  addition  to  interest,  was  for  trouble  and  ex- 
pense incurred  in  good  faith,  or  was  usury  in  disguise. 

My  views  on  the  subject  of  loans  of  credit  were  so  fully  ex* 
pressed,  on  deciding  the  case  of  The  New  York  Dry  Dock  Com- 
pany ^  ▼.  The  American  Life  Insurance  and  Trust  Company ^ 
(Feb.  6th,  1846,Xa)  that  I  need  not  enlarge  upon  it  here. 
Subsequent  reflection  has  confirmed  me  in  the  opinion  which  I 
then  entertained ;  and  applying  the  same  principles  to  this  case, 
I  must  pronounce  the  contract  usurious. 

The  transaction  of  January  16th,  1841,  cannot  be  distinguish-' 
ed  from  the  one  of  the  6th,  and  must  also  be  deemed  usurious. 
The  subsequent  contracts  were  merely  renewals  of  those  two, 
and  are  infected  with  the  taint  by  which  they  were  pervaded. 

A  similar  arrangement  is  set  up  in  the  answer,  as  made  on 
the  16th  of  June,  1841 ;  under  which  it  is  claimed  that  the 
defendants  may  retain  the  securities  which  they  hold,  inasmuch 
as  the  bill  does  not  charge  it  to  be  usurious.  It  appears  by  the 
answer  and  testimony,  that  a  renewal  was  agreed  upon  on  the 
16th  of  June,  but  it  was  never  carried  out  so  as  to  cancel  or 
extinguish  the  contract  of  April  16th.  No  new  note  or  contract 
was  executed,  and  that  of  16th  April  is  still  held  by  the  defend^ 
ants.  The  parties  proceeded  so  far  towards  the  renewal,  that 
the  Banking  Company  paid  to  De  Launay  &  Co.  bills  for  F. 
167,995  12400ths,  and  received  from  them  their  bills  for  F. 
166,000.  As  this  reduced  the  debt,  the  defendants  suffered 
nothing  by  reason  of  the  arrangement  being  broken  off.  There 
is  no  doubt  that  the  note  of  16(h  April  is  still  out-standing,  and 
Che  securities  in  question  are  held  under  it  by  the  defendants. 

As  to  the  point  that  the  relief  to  be  granted  in  these  cases  is 
to  be  limited  to  declaring  the  security  to  be  void,  and  enjoining 
its  prosecution,  and  that  the  court,  under  the  statute,  cannot 


(a)  Now  reported,  3  Sand.  Ch.  R.  215. 
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direct  the  delivery  up  of  the  collaterals ;  1  cannot  accede  to  the 
position. 

The  relief  provided  in  the  fifth  section  of  the  act  of  1837,  does 
hot  preclude  the  court  from  granting  general  relief  under  the  pre- 
ceding section.  It  would  be  singularly  incongruous,  so  to  con- 
strue the  statute,  that  a  man  who  had  no  collateral  security  for  a 
usurious  debt  shall  lose  it,  while  one  who  has  stich  collaterals  may 
retain  the  security,  though  he  shall  cancel  the  principal  debt.  I 
think  the  act  leads  to  no  such  absurdity,  and  the  contract  being 
void,  every  thing  that  the  lender  has  obtained  by  the  contract,  must 
be  given  up.  He  has  no  right  to  retain  a  collateral  security 
held  upon  such  a  contract ;  and  the  court  having  jurisdiction  to 
annul  the  latter,  will  not  stop  short  half  way,  and  leave  him  in 
possession  of  the  former.  (1  Story's  Eq.  Jur.  §  64  k ;  2  ibid,  § 
699,  700.) 

The  complainant  is  entitled  to  a  decree  for  the  delivery  to 
him  of  the  contract  of  16th  April,  1841,  and  all  the  state  stocks, 
bonds  and  other  securities  which  the  defendants  held  for  its 
payment,  when  this  suit  was  commenced,  or  which  had  not 
before  that  time  been  actually  sold,  and  the  proceeds  applied 
towards  such  payment.  But  he  is  not  entitled  to  a  decree  for 
the  re-payment  of  any  of  the  moneys  which  the  defendants  had 
received  and  applied  on  their  debt  before  the  suit  was  brought; 
the  payments  made,  falling  short  of  the  principal  sums  loaned 
and  legal  interest. 

The  defendants  must  pay  the  costs  of  the  suit. 

Decree  according]y.(a) 

,  -  . ,  .       - 

(a)  Thi«  decree  was  reversed,  and  the  bill  dunniieed,  by  the  Sapreme  Court  m 
the  fixBi  district,  after  this  volame  was  put  to  press ;  on  the  gioiind  ezclosively,  that 
thearrangementof  Jane  16, 1840,  was  a  renewal  of  the  prsTioiis  agreement  of 
April  16,  and  as  the  bill  did  not  charge  that  arrangement  to  be  nsttrions,  it  is  to  be 
treated  as  valid,  and  the  Befeudants  were  entitled  to  hold  the  securities,  until  they 
were  paid  according  to  the  same.  The  caiue  is  now  pending  in  the  Court  of  Ap- 
peals, on  an  appeal  from  the  decree  of  the  Supreme  Court 
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Wells,  and  others,  v.  Chapman,  Gibson,  Bache,  and  others. 

A  trust  estate,  being  incombered  by  a  valid  mortgage  on  which  there  was  a  decree 
of  foreclosure^  effected  a  loan  of  a  corporation,  for  the  security  of  which  the 
mortgage  and  decree  were  assigned  to  the  lender,  who  paid  the  mortgagee's  de- 
mand. The  loan  was  nsurioas,  and  was  illegal  according  to  the  charter  of  the 
corporation.  Held,  that  there  was  no  merger  or  payment  of  the  mortgage- 
That  the  trustees  could  waive  the  usury  and  the  illegality  for  the  benefit  of  the 
estate,  and  having  procured  a  transfer  of  the  mortgage  and  decree  from  the  cor- 
poration, could  enforce  the  same.  And  that  a  purchaser  of  the  mortgaged  pre- 
mises, who,  before  such  transfer,  had  acquired,  by  judicial  sale,  the  equity  of  re- 
demption, including  the  title  of  the  trust  estate ;  could  not  allege  the  usury  or  il- 
legality in  the  loan  from  the  corporation,  to  defeat  the  lien  of  the  mortgage  and 
decree. 

The  right  to  avoid  or  affirm  the  transaction  of  the  loan,  was  not  an  interest  in  ef 
attached  to  the  equity  of  redenptioo.  It  was  personal  in  those  representing  the 
trust  estate  ;  attaching  to  them,  as  borrowers,  and  not  as  owners  of  the  land. 

One  who  purchases  subject  to  an  outstanding  mortgage,  is  precluded  from  setting 
up  its  invalidity  in  the  hands  of  its  owners,  on  any  ground  then  existing. 

Where,  at  a  master's  sale  on  foreclosure,  (the  bill  having  prayed  a  sale,  subject  to  a 
mortgage,)  the  master  put  up,  and  sold  the  premises,  expressing  that  they  were 
subject  to  its  incumbrance  ;  the  purchaser  is  not  at  liberty  to  claim  that,  bff  tie 
sale,  he  acquired  a  right  to  such  mortgage. 

A  sale  under  an  order  or  decree  of  the  court,  transfers  onfy  the  rights  and  interests 
vested  in  the  parties,  when  such  order  or  decree  was  made ;  with  such  as  are 
specifically  enumerated  and  directed  to  be  sold. 

After  the  entry  of  a  decree,  directing  a  sale  of  property,  and  before  the  sale,  a  party 
to  the  suit  may  buy  a  prior  lien,  which  is  unaflbcted  by  the  decree,  and  the  sale 
under  the  decree  will  not  impair  his  rights  in  respect  of  such  lien. 

Where  two  tenants  in  common  of  lands,  subject  to  an  old  mortgage,  had  become 
involved  in  perplexing  claims,  and  counter  claims ;  a  severe  litigation  between 
them  had  ensued,  in  which  their  joint  interests  had  been  ordered  to  be  sold  ;  and 
the  same  had  been  sold  to  a  stranger  ;  it  was  held,  that  one  of  such  co-tenants 
was  at  liberty  to  purchase  and  hoM  the  old  mortgage,  for  his  own  benefit,  exclu- 
sively. And  he  may  enforce  it  for  its  whole  amount,  although  he  bought  it  at  a 
discount 

One  of  two  trustees,  who  contracted  for  a  joint  interest  with  the  trust  estate,  in  a 
purchase  of  a  cotton  mill,  the  title  to  which  was  taken  to  the  trvstees,  and  the 
trust  estate  was  pledged  for  nearly  the  whole  purchase  money ;  after  failing  to 
perform  the  terms  of  bis  contract  for  such  interest,  will  not  be  permitted  to  set 
up,  as  owner,  any  right,  or  claim,  inconsistent  with  the  interest  and  advantage 
of  the  trust  estate,  in  dealing  with  the  premises. 

Where  on  such  a  purchase,  the  trustee  agreed  to  pay  ofiT  the  mortgages  given  on 
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Che  tnut  inheritance  for  the  price ;  and,  instead  of  lo  doing,  made  large  advan- 
ces in  condaoting  the  cotton  mill,  for  the  benefit  of  the  trait  tenants  for  life ; 
held,  that  he  could  not  set  off,  or  apply,  snch  advances,  in  redaction  of  a  prior 
mortgage  on  the  mill,  bought  in  by  the  trostees,  for  the  benefit  of  the  inherit- 
ance. 

6.,  owning  a  lot,  on  which  he  presently  bnilt  a  cotton  mill ;  granted  to  R.  an  adjoui- 
iDg  lot,  with  the  right  to  use,  for  a  paper  mill,  water  conveyed  in  a  race-way 
across  the  lot  of  Q, ;  with  a  covenant  of  R.  that  the  water  shonld  be  used  for  no 
other  purpose.  After  this,  S.  mortgaged  his  lot ;  and,  subsequently,  both  mills 
became  vested  in  V.,  subject  to  the  respective  mortgages,  who  altered  the  paper 
mill  into  a  cotton  factory.  On  foreclosure  of  the  mortgage  of  S.,  the  title  to  the 
two  lots  became  vested  in  different  persons.  Held,  1,  that  there  was  no  merger 
of  the  condition  as  to  the  use  of  the  water,  as  to  S.'s  mortgagee,  by  the  owner* 
ship  of  J.  2.  That  his  altering  the  paper  mill,  worked  no  forfeiture  in  favor  of 
such  mortgagee,  of  bis  right  to  use  the  water  for  a  paper  mOL  3.  That  the  pur- 
chaser, under  S.*s  mortgage,  was  entitled  to  restrain  the  owner  of  the  R.  lot,  to 
the  use  of  the  water  for  a  paper  mill  only. 

On  giving  a  mortgage,  bearing  interest,  for  part  of  an  advance  of  money,  the  len- 
der took  from  the  borrower,  an  agreement  to  pay  to  the  broker,  an  annual  sum, 
equal  to  about  8evea'*per  cent,  on  the  whole  advance,  until  the  latter  was  paid 
up ;  designating  the  annuity  as  a  compensation  for  brokerage,  and  for  any  loss 

,  that  might  be  sustained  on  merchandise,  bought  and  sold  by  the  borrower,  for  the 
lender's  benefit    Held,  that  the  mortgage  was  usunons. 

form  of  a  decree  for  ascertaining  and  settiing  the  boundaries  of  two  adjoining  mill 
lots,  and  the  erections  thereon — ^Note  at  the  end  of  the  case. 
March  10, 11, 13, 13,  14, 16, 17  ;  September  28,  1846. 

The  bill  in  this  cause  was  filed  in  July,  1834,  by  Thomas  L. 
Wells,  with  John  L.  Lawrence  and  Murray  Ho£fman,  receivers 
of  The  Life  and  Fire  Insurance  Company,  Jacob  Barker,  Josiah 
Barker,  Joshua  Dyett  and  Jessy  Ann  his  wife,  and  Henry  W. 
Warner  and  Murray  Hoffman,  trustees  of  the  separate  estate  of 
Mrs.  Dyett ;  against  William  Chapman,  Andrew  Bache,  Benja- 
min Jackson,  and  Isaac  Gibson,  Conrad  W.  Faber  and  Robert 
Hogan,  assignees  of  Benjamin  Jackson,  and  John  J.  Palmer ;  and 
several  other  persons  who  suffered  the  bill  to  be  taken  as  con- 
fessed. 

Chapman  put  in  a  separate  answer ;  Bache  and  Jackson 
answered  jointly  ;  as  did  the  assignees  of  Jackson  ;  and  Mr. 
Palmer  answered  alone,  very  briefly.  Replications  were  filed 
and  proofs  were  taken.  The  pleadings  alone  would  fill  five 
hundred  pages  of  this  volume ;  and  the  case  involved  the  con- 
sideration of  a  long  series  of  complicated  transactions ;  many  of 
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which,  in  detached  portions,  had  been  before  the  courts,  during 
a  period  of  nearly  twenty-five  years. 

It  is  believed  that  a  very  brief  and  general  outline  of  the  facts 
and  documents,  with  the  statements  in  the  opinion  itself^  will 
render  the  judgment  of  the  court  sufficiently  inlelligiUa 

In  December,  1812,  Samuel  Slee  was  the  owner  of  a  tract  of 
land,  with  water  privileges,  on  Wappinger's  creek,  in  the  town 
of  Poughkeepsie,  in  the  county  of  Dutchess.  On  the  23d  of 
December,  1812,  he  sold  and  conveyed  to  George  Reid,  in  fee, 
a  part  of  the  same,  lying  on  the  northerly  side  of  the  creek,  con- 
taining nearly  three  acres.  At  the  same  time,  Slee  and  Reid 
entered  into  a  sealed  agreement,  by  which  Reid  was  allowed  to 
erect  a  dam  opposite  Slee's  remaining  land,  for  <<  raising  a  head 
of  watery  for  the  purpose  of  carrying  on  a  paper  manufeu^ery^ 
to  be  erected,^  on  the  lot  that  day  conveyed  to  Reid ;  and  to  cut 
a  race-way  from  the  dam  to  that  lot,  across  Slee's  land,  to  con- 
vey the  water  to  Reid's  paper  mill  or  manufactory,  so  to  be 
erected*  And  it  was  covenanted  and  agreed  between  the  partieSi 
that  Reid  should  ^^not  use  or  employ  the  water  for  any  other 
purposes  than  in  manufacturing  paper,  and  such  things  as  are 
necessarily  connected  with  the  manufacture  thereof."  And  if 
there  were  a  surplus  of  water,  beyond  those  purposes,  in  the 
race-way,  Slee  was  to  be  at  liberty  to  tap  the  raee-way,  and  use 
the  surplus  for  manufacturing  on  his  own  land.  This  agree- 
ment was  duly  recorded. 

In  1813,  Reid  erected  a  paper  mill  on  the  lot  so  graated,  with 
the  dam  and  race-way  as  contemplated;  and  carried  on  the 
manufacture  of  paper  there,  till  he  sold  to  Stephens,  in  April, 
1822.  On  the  11th  of  November,  1820,  he  mortgaged  his  mill 
lot  and  appurtenances,  to  James  Henderson,  for  one  thousand 
dollars. 

The  bill  cha]^;ed,  that  in  erecting  his  paper  mill,  Reid  ex- 
tended beyond,  and  encroached  <m  the  boundary  of  Slee's  land, 
and  that  Reid's  water* wheel  was  wholly  within  the  limits  of  the 
latter.  The  proofs  showed  that  there  was  some  encroachment, 
the  extent  of  which  was  not  clearly  ascertained. 

On  the  4th  of  April,  1822,  Reid  sold  and  conveyed  his  paper 
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mill  add  lot,  with  the  rights  and  privileges  attached,  to  James 
W.  Stephens,  in  fee,  for  the  consideration  of  95500. 

Prior  to  the  25th  of  October,  1814,  Slee  erected  a  cotton  man- 
nfactory  on  his  remaining  tract  at  Wappinger's  creek,  which 
will  be  hereafter  designated  as  the  "  Slee  Factory.^  On  that 
day,  he  borrowed  $12,000  of  The  Washington  Insurance  Com- 
pany, of  the  city  of  New  York,  and  for  its  security,  mortgaged 
to  the  company,  his  factory  and  premises,  with  his  farm  adjoin- 
ing, described  as  containing  two  hundred  and  twenty-five  acres 
of  land.    This  mortgage  was  recorded,  November  3d,  1814. 

On  the  1st  of  May,  1815,  Slee  sold  and  conveyed  in  fee  to 
^'The  Duchess  Cotton  Manufactory,"  his  cotton  mill,  with  its 
appurtenances,  including  nearly  four  acres  of  land,  for  the  con- 
sideration of  $30,900. 

In  1817,  Slee  recovered  a  judgment  against  that  corporation, 
for  a  large  amount,  on  which  an  execution  issued,  and  the  sher- 
ifl^  on  the  12th  of  March,  1818,  sold  thereon  the  Slee  factory 
and  appurtenances,  to  Oeorge  B.  Evertson,  for  $102,  and  on  the 
same  day,  conveyed  the  premises  to  Evertson.  The  finale  of 
The  Dutchess  Cotton  Manufactory,  may  be  learned  in  Slee  v. 
Bloom,  6  J.  C.  R.  366,  19  John.  456,  and  20  ibid.  669. 

On  the  17th  of  October,  1816,  George  Booth  recovered  a  judg- 
ment agains  tSlee  for  about  six  thousand  dollars ;  and  the  sher- 
ifi^  by  virtue  of  an  execution  thereon,  on  the  ISth  of  March, 

1817,  sold  and  conveyed  to  Booth,  for  a  nominal  bid,  the  whole 
of  the  farm  and  premises  which  Slee  had  mortgaged  to  the 
Washington  Insurance  Company.    On  the  21st  day  of  January, 

1818,  Booth  conveyed  the  same  premises  in  fee  to  George  B, 
Evertson. 

After  March,  1818,  Evertson  and  Stephens  became  jointly  in- 
terested in  the  cotton  mill,  and  the  business  there  conducted,  and 
so  continued  till  1822,  when  they  divided  their  interests ;  and  on 
the  10th  day  of  June,  1822,  Evertson  conveyed  to  Stephens,  the 
Slee  farm,  including  the  cotton  factory  and  its  appurtenances. 

Thus  Stephens,  in  1822,  became  seised  and  possessed  of  both 
the  Reid  paper  mill  or  factory,  and  the  Slee  farm  and  factory. 

In  January,  1814,  Slee  sold  and  conveyed  to  one  Moulthrop 
a  quarter  of  an  acre  near  Reid's  paper  mill,  which  Moulthrop,  in 
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June,  1820,  conveyed  to  Reid,  who  mortgaged  it  back  to  M.  for 
1)1000.  Reid  conveyed  tUis  lot  to  Stephens,  oa  the  4ih  Aprity 
1822,  for  $2500. 

On  the  10th  of  September,  1816,  one  Neilson,  for  $996,  con- 
veyed to  Slee,  a  parcel  of  land  along  Wappinger's  creek,  against 
which  Reid's  mill  dam  butted,  and  including  a  long  strip  of  the 
creek  and  its  bank,  the  whole  being  about  seven  and  a  half  acres. 
Slee  mortgaged  this  parcel  to  Neilson  for  $396.  The  residue  of 
the  price  was  paid  by  Reid,  to  whom  Slee,  on  the  26th  Septem* 
ber,  1816,  quit^claimed  the  whole.  Reid  conveyed  it  to  Stephens, 
when  he  sold  the  mill  and  Moulthrop  lot ;  and  Stephens  after- 
wards became  assignee  of  the  mortgage  given  by  Slee  to  Neilson. 
While  Stephens  owned  both  the  Raid  and  Slee  mills,  he  took 
down  the  Reid  paper  mill,  and  erected  on  its  site  E  brick  cotton 
factory,  and  joined  it  on  to  the  end  of  the  Slee  factory,  so  as  to 
make  one  general  building  of  the  two,  in  which  the  cotton  man- 
ufacturing was  subsequently  conducted. 

On  the  27th  October,  1821,  William  Chapman  formed  a  part- 
nership with  Stephens,  in  that  business,  (S.  being  then  in  posr 
session  of  the  Reid  property,  and  agreeing  to  bring  in  the  Slee 
factory,)  by  which  the  factories  were  valued  at  $36,000,  and  C. 
was  to  own  one-third,  he  advancing  $7000.  S.  was  to  retain 
the  Slee  farm.  This  arrangement  continued  till  April  9th,  1823, 
when  Chapman  agreed  to  purchase  Stephens's  interest,  as  here- 
after mentioned. 

Another  branch  of  the  case  must  now  be  stated. 

On  the  21st  of  September,  1819,  an  ante-nuptial  settlement  was 
executed  between  Joshua  Dyett  and  Jessy  Ann  Hunt,  on  the  eve 
of  their  marriage,  providing  for  the  execution  of  a  full  settlement, 
when  she  should  arrive  at  full  age,  of  her  real  estate,  known  as 
No.  194  Broadway,  in  the  city  of  New  York.  The  marriage  was 
duly  solemnized,  and  in  August,  1821,  Mrs.  Dyett  having  become 
of  age,  another  and  full  deed  of  settlement  was  executed  by  her  and 
her  husband,  reciting  the  former  instrument,  and  conveying  the 
Broadway  lot  to  William  Hamersley  and  Michael  Dyett,  as 
trustees  ;  in  trust,  to  sell  or  dispose  of  the  property,  on  the  writ- 
ten request  of  Dyett  and  wife,  or  the  survivor  of  them,  executed 
in  the  presence  of  two  witnesses,  and  to  invest  the  proceeds, 
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and  reinvest  the  same ;  to  permit  E^ett  to  receive  the  rentS| 
profits  and  income  of  the  estate,  for  the  nse  of  him  and  his  wife 
during  their  joint  lives ;  if  he  should  survive  her,  for  his  use  for 
life,  and  the  better  to  educate  and  maintain  their  issue ;  or  if 
there  should  be  no  issue  living,  then  to  him  in  fee  and  absolutely ; 
if  there  were  issue  at  his  death,  then  to  the  use  of  such  issue  in 
fee,  to  be  divided  per  ^firpe^ :  If  Mrs.  Dyett  should  survive  her 
husband,  the  trust  was  for  her  life,  and  to  devolve  at  her  death, 
to  their  children  and  issue,  as  before  expressed.  Dyett  was  re- 
stricted so  that  he  could  not  sell  or  alien  the  income,  and  could 
only  apply  it  to  the  common  use  of  himself  and  his  wife ;  the 
income  could  not  be  made  liable  to  his  debts ;  and  if  he  aliened 
or  became  insolvent,  the  income  was  to  become  Mrs.  Dyett's, 
for  her  sole  and  separate  use.  The  settlement  contained  pro- 
visions for  substituting  new  trustees,  whenever  they  resigned, 
or  Dyett  and  wife  desired  a  change.  The  settlement  was 
duly  recorded. 

In  March,  1822,  William  Chapman  was  duly  appointed  trus- 
tee of  the  marriage  settlement,  by  Dyett  and  bis  wife,  in  the 
place  of  Michael  Dyett,  who  desired  to  retire  from  the  trust. 
Chapman  continued  to  be  the  trustee,  until  June  30th,  1826, 
when  Dyett  and  wife  executed  an  instrument  removing  him 
and  appointing  John  Barnes.  The  latter  did  not  accept ;  and 
in  June,  1832,  Dyett  and  wife  duly  appointed  Henry  YT.  War- 
ner and  Murray  Hoffman,  to  be  such  trustees,  in  the  place 
of  W.  Chapman  and  W.  Hamersley.  The  latter  conveyed  to 
the  new  trustees,  in  June,  1832,  but  Chapman  declined  to  ex- 
ecute the  deed. 

While  Chapman  was  trustee,  and  on  the  6th  of  May,  1822, 
at  bis  instance,  a  loan  of  $9000,  from  The  North  River  Insurance 
Company,  was  made  on  a  mortgage  of  the  trust  estate  No.  194 
Broadway,  executed  by  the  trustees  with  the  assent  of  Dyett 
and  wife ;  which  money  was  immediately  loaned  by  the  trustees 
to  Stephens,  on  a  mortgage  of  the  factory  and  Slee  farm. 

To  return  to  the  history  of  the  Slee  Factory.  The  Washing- 
ton Insurance  Company  mortgage,  it  was  claimed,  was  a  lien 
upon  the  machinery  in  the  factory,  which  was  in  it  when  it  was 
executed.    On  the  16th  of  April,  1822,  Stephens,  then  being  in 
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possession  as  owner,  executed  a  mortgage  on  the  machinery 
together  with  his  bond,  to  John  Givan  and  George  B.  Evertsoni 
to  secure  $11,427. 

In  June,  1822,  The  Washington  Insurance  Company  filed  a 
bill  to  foreclose  their  mortgage,  in  which  Slee,  Stephens,  E^ert- 
8on  and  others,  were  made  parties.  The  suit  was  litigated  by 
Stephens  and  Evertson,  and  a  final  decree  was  made  by  Chan- 
cellor Kent,  on  the  4th  of  June,  1823,  directing  the  premises  to 
be  sold  in  the  usual  manner,  for  the  payment  of  815,807  61,  due 
on  the  mortgage,  with  the  costs  of  suit.  A  small  parcel  which 
had  been  conveyed  to  J.  Brush,  and  a  parcel  of  thirty  acres  con- 
veyed to  J.  H.  De  Graff,  were  excepted  from  the  sale. 

In  the  spring  of  1823,  Chapman  negotiated  with  Stephens  for 
the  purchase  of  the  Slee  factory,  and  about  ten  acres  of  land  ; 
and  an  agreement  was  executed  between  Stephens  and  Chap- 
man, on  the  9th  of  April,  1823,  for  the  sale  thereof,  for  $60,000. 
Of  this  sum,  $46,000  was  assumed  by  C.  in  incumbrances  and 
debts  upon  the  property,  and  he  was  to  give  S.  security  for  the 
balance. 

Chapman  then  procured  Dyett  and  his  wife,  and  Hamersiey, 
to  take  the  purchase  for  and  on  account  of  the  trust  estate. 

A  declaration  under  seal,  dated  April  29, 1823,  was  executed 
by  Dyett  and  wife  and  the  trustees,  reciting  the  purchase  by  the 
latter,  and  that  they  had  cancelled  Stephen's  mortgage  of  $90(M ; 
in  so  doing,  leaving  their  mortgage  for  that  sum  on  lot  194 
Broadway  outstanding ;  and  that  they  as  trustees,  were  to  exe- 
cute a  second  mortgage  on  the  same  lot  to  Stephens,  for  $15,000 ; 
and  then  declaring,  that  the  whole  was  done  on  the  terms  and 
conditions;  1.  That  Chapman  should  imdemnify  and  save 
harmless,  Dyett  and  wife  and  the  trust  estate,  against  those  two 
mortgages;  but  his  payments  on  the  mortgages  should  be  re- 
funded, out  of  the  profits  of  the  factory,  as  soon  as  might  be. 
2.  C.  agreed  to  manage  the  financial  concerns  of  the  factory, 
and  provide  funds,  conduct  its  sales,  and  keep  it  supplied.  3. 
Dyett  was  to  reside  near  the  factory,  and  superintend  its  active 
business.  4.  That  Chapman,  keeping  and/ulfilling  his  prece- 
ding engagements,  was  to  be  held  to  be  entitled  to  an  equitable 
interest,  to  the  extent  of  one-half,  in  his  private  capacity,  in  the 
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fiictory,  and  in  its  business  and  profits ;  but  tbe  legal  title  to 
remain  in  the  trustees,  until  the  mortgages  on  194  Broadway 
were  discharged,  and  G.'s  interest  in  the  concern  to  be  held  as 
security  for  such  discharge.  There  were  some  other  stipulations 
in  the  instrument. 

Accordingly,  on  the  1st  of  May,  1823,  Stephens  conveyed  to 
Chapman  and  Hamersley,  as  such  trustees,  for  $28,000,  the 
Reid  and  Slee  factories,  with  the  appurtenances,  and  about 
eighteen  and  one-half  acres  of  land.  The  deed  included  the 
Dutchess  Cotton  Mann&ctory  land,  the  Moulthrop  lot,  and  the 
original  Reid  lot ;  and  at  the  same  time,  Stephens  quit  claimed 
to  the  trustees,  the  Neilson  parcel  or  lot. 

The  bond  and  mortgage  for  $9000,  given  by  Stephens  to  the 
trustees,  in  May,  1822,  were  thereupon  cancelled ;  and  a  mort- 
gage for  $16,000,  was  executed  by  the  trustees  to  Stephens,  on 
the  lot  194  Broadway.  Certain  notes  of  Stephens,  to  the 
amount  of  $4000,  which  Chapman  agreed  to  pay  in  the  pur- 
chase, were  subsequently  paid  out  of  the  business  of  the  cotton 
factory. 

The  Washington  Insurance  Company  pressing  their  decree, 
Chapman  applied  to  The  life  and  Fire  insurance  Company  of 
the  city  of  New  York,  and  obtained  a  loan  in  order  to  discharge 
the  amount  due  the  former.  The  Life  and  Fire  Company,  as 
after  mentioned,  paid  $16,050  to  the  Washington  Company, 
who  thereupon,  on  the  4th  of  October,  1822,  (isaignedto  the  Life 
and  Fire  Company y  their  decree  of  sale  and  the  bond  and  mort- 
gage of  Slee  on  which  it  was  founded,  and  all  the  money  due 
thereon.  There  was  due  on  the  decree  $16,234  73,  and  the 
costs  were  $385  44,  besides ;  but  Chapman,  as  trustee,  had  paid 
the  company  $1600  in  September,  1823,  and  they  deducted 
$100  more.  The  consideration  expressed  in  the  assignment, 
was  $16,234  73. 

The  bill  charged,  that  Chapman  acted  wholly  for  the  trust  es- 
tate in  the  arrangement  with  The  Life  and  Fire  Company,  the 
terms  of  which  were  as  follows : 

The  company  advanced  to  Chapman,  their  bonds,  so  called, 
for  $17,274  66,  payable  at  fourteen  months,  with  six  per  cent, 
interest,  quarterly ;  and  C.  gave  them  his  note  for  the  same 
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amount,  at  tTurelve  moDths,  and  procured  an  assignment  of  tbe 
decree  as  security.  He  also  gave  them  his  indorsed  note  at  nine 
months,  for  $1065  21,  for  the  interest  on  the  entire  loan.  As  a 
further  condition  imposed  on  him,  he  was  required  to  insure  lires 
to  the  amount  of  tbe  loan,  at  a  premium  of  six  per  cent. ;  which 
he  did  on  six  lires  in  which  he  had  no  interest,  and  he  gave  his 
indorsed  note  at  nine  months  for  $11 13  64,  being  for  the  pre- 
miums on  such  policies,  the  interest  thereon,  and  the  policies 
themselves. 

The  Life  and  Fire  bonds,  issued  under  this  arrangement, 
were  in  the  form  of  those  discussed  in  the  case  of  The  Attorney 
General  v.  The  Life  and  Fire  Insurance  Company^  9  Paige, 
470. 

In  disposing  of  them,  to  turn  them  into  money,  there  was  a 
discount  of  $624  66,  which  was  charged  by  C.  to  the  trust  es- 
tate. All  those  bonds  were  paid  at  maturity,. as  were  also,  ttfe 
notes  given  by  Chapman  for  the  interest  and  premiums,  which 
were  in  like  manner  charged  to  the  trust  estate.  * 

The  defendants  in  their  answers,  insisted  that  these  bonds 
were  illegal,  and  the  whole  transaction  void,  as  well  for  that 
cause,  as  on  tbe  ground  of  usury ;  and  that  the  Life  and  Fire 
Company  acquired  no  right  or  title  to  tbe  Slee  mortgage  and 
decree,  and  could  not  transfer  any  to  others. 

In  the  whole  of  this  affair.  Chapman  acted  for  the  tmst  estate, 
as  he  stated  in  his  answer. 

In  October,  1824,  his  note  of  $17,274  66,  was  renewed  by  the 
Life  and  Fire  Company,  on  his  taking  a  new  issue  of  bonds  {qx 
the  same  amount,  giving  his  note  for  the  sum,  and  paying  cer- 
tain exactions  for  interest  and  life  insurance  premiums ;  the  loss 
on  the  bonds,  &c.,  being  again  charged  to  the  trust  estate.  In 
June,  1826,  there  was  another  renewal  for  six  months,  the  par- 
ticulars of  which  need  not  be  stated.  In  all  these  affairs,  the 
defendants  claimed  that  C.  acted  as  the  agent  of  the  trust  estate, 
and  he  charged  to  it  all  payments  made.  They  also  insisted 
that  the  securities  were  illegal  and  void. 

The  Life  and  Fire  Insurance  Company  failed  June  18tb, 
1826,  and  John  L.  Lawrence  and  Murray  Hoffman  were  ap- 
pointed receivers  of  its  effects  in  August,  1826.    On  the  18th  of 
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July,  1826,  the  company  assigned  to  Jacob  Barker,  certain  secu- 
rities, including  Chapman's  and  Stephens'  notes,  bonds  and 
mortgages ;  and  for  further  security  to  him,  on  the  6th  of  Au- 
gust, 1S26,  assigned  to  Josiah  Barker,  the  Washington  Insurance 
decree.  The  creditors  of  the  company,  who  obtained  the  recei^ 
ver,  contested  in  their  suit,  the  validity  of  these  transfers. 

Chapman  being  disappointed  in  certain  matters  represented 
and  promised  to  him  by  Stephens,  when  he  bought  the  factory 
of  S.,  in  order  to  raise  funds  to  pay  for  certain  stock  on  hand, 
not  bought  by  the  trust  estate,  was  compelled  to  borrow  money 
of  Stephens,  to  pa^  for  the  same.  An  agreement  was  made  be- 
tween them  in  lilfirch,  1824,  by  which  S.  advanced  $11,288  34, 
on  condition 4hat  C.  should  give  him  a  mortgage  for  $6000  on 
his  interest  in  the  cotton  factory,  and  should  execute  an  agree- 
iQ^nt  to  pay  to  the  firm  of  Jones  &,  Buck,  brokers,  an  annual 
sum  for  the  losses'and  brokerage  in  raising  the  money.  C.  exe- 
cuted the  mortgage  accordingly,  dated  March  12tb,  1824,  and 
referring  to  his  agreement  with  the  trust  estate  for  an  interest 
in  the  factory,  with  his  bond  for  the  $6000,  and  also  executed 
an  agreement  for  the  annual  payment,  in  these  words : 

''  For  value  received,  I  promise  to  pay  to  the  order  of  Jones  di& 
Buck,  from  28th  February  last,  $800  per  annum,  in  equal  quar- 
terly payments,  as  long  as  I  shall  retain  and  until  I  have  paid 
over  the  money  borrowed  of  J.  W.  Stephens,  as  specified  partic- 
ularly in  an  agreement  entered  into  with  said  J/W.  Stephens  on 
12th  March  last,  and  amounting  to  $11,288  34.  The  above 
mentioned  sum  of  $800  per  annum,  I  allow  in  compensation  for 
brokerage,  and  for  any  loss  that  may  be  sustained  on  merchan- 
dize purchased  and  sold  for  said  Stephens,  the  avails  of  which 
are  for  my  use. 

"  New  York,  May  12th,  1824." 

This  mortgage  and  agreement,  the  defendants  insisted,  were 
void  for  usury.  In  May,  1824,  Stephens  assigned  Chapman's 
bond  and  mortgage  of  $6000,  to  the  Life  and  Fire  Company,  on 
a  loan  to  him  of  their  bo^s,  similar  to  the  loan  before  detailed. 
The  defendants  insisted  this  was  void,  and  the  company  ac- 
quired no  right  or  title  to  the  bond  and  mortgage. 
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In  August,  1623,  Stephens  assigned  to  the  same  company,  the 
bond  of  Chapman  and  the  mortgage  therewith  of  $16,000,  eze* 
cuted  to  S.  on  the  lot  194  Broadway,  as  before  stated,  by  the 
trustees  of  Mrs.  Dyett,  and  also  a  bond  of  C.'s,  of  91600,  given 
at  the  same  time.  The  consideration,  was  the  delivery  of  Life 
and  Fire  bonds  loaned  to  Stephens  to  the  amount  of  $13,750. 
The  defendants  insisted  in  their  answer,  that  this  arrangement 
was  both  illegal  and  usurious ;  and  that  neither  the  company, 
nor  their  assignees,  ever  acquired  or  could  enforce,  any  right  or 
title  to  the  securities  so  transferred. 

These  various  obligations  assigned  by  Stephens  to  the  com- 
pany, were  transferred  by  the  latter  to  Jacob  Barker,  as  before 
mentioned.  , 

The  cotton  manufacturing  was  conducted  by  Chapman,  Dyett 
and  the  trust  estate,  in  the  premises  purchased  from  Stephen^ 
from  May,  1893,  until  the  fall  of  1825 ;  on  the  joint  account  of 
C,  and  the  life  tenants  of  the  trust  income.  The  business  was 
disastrous  to  the  interests  of  both,  and  was  finally  abandoned 
about  the  close  of  the  year  1825 ;  after  the  concern  had  become 
hopelessly  bankrupt.  The  factory  was  run,  however,  after 
that  period,  on  a  limited  scale,  Chapman,  while  the  businesa 
was  in  progress,  made  large  advances,  and  incurred  considera- 
ble liabilities  for  the  establishment ;  and  at  the  time  of  its  failure, 
appeared  by  an  account  rendered  by  him  to  Dyett,  in  May,  1826, 
to  be  a  creditor  of  Dyett  and  the  estate  to  about  929,000,  (not 
deducting  w^at  D,  had  paid  him  on  the  contract  of  purchase 
next  mentioned ;)  only  three  items  of  which  account  being  less 
than  $1000,  were  objected  to  at  the  time ;  and  in  fact,  nearly  all 
of  it  was  due  to  him  from  the  trust  estate,  or  its  life  tenants,  or 
from  Dyett,  representing  himself  and  his  wife. 

In  September,  1825,  Chapman  agreed  in  writing  to  sell  to 
Dyett,  his  interest  in  the  £sictory,  on  certain  terms  stated  in  the 
pleadings,  by  which  D.  was  to  protect  C.  from  the  mortgages  on 
the  Broadway  lot  The  defendants  insisted  that  in  this  pur* 
chase,  D.  acted  for  the  trust  estate,  and  had  the  sanction  of  Mrs. 
Dyett  # 

Dyett  paid  to  C.  on  account  of  the  sale  $5,000,  in  notes  and 
cash ;  but  failed  entirely  to  complete  the  purchase. 
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Thereupon  in  September,  1826,  Ghapmaa  filed  a  bill  against 
Dyett  and  his  wife,  and  Hamersley  the  other  trustee,  stating  the 
last  mentioned  contract ;  that  after  crediting  the  $10,U00  paid, 
there  was  $24,918  25,  due  to  him  from  the  factory ;  and  pray^- 
ing  for  an  account,  and  for  pajrment  of  the  purchase  money  by 
Dyett ;  and  in  default  thereof,  that  the  fsu^tory  might  be  sold 
subject  to  the  three  mortgages,  viae,  the  Washington  Insurance 
Company,  the  Henderson  mortgage,  and  the  mortgage  to  Givaa 
and  Evertson ;  the  proceeds  applied,  first  to  the  discharge  of  the 
two  mortgages  on  lot  194  Broadway,  and  next  to  pay  Chapman. 
An  injunction  was  granted,  restraining  Dyett  from  meddling 
with  the  factory  or  its  business  and  dues,  which  continued 
while  the  suit  existed. 

The  defendants  in  that  suit  put  in  answers,  disputing  the 
balance  claimed  by  Chapman,  and  denying  that  Dyett's  pur- 
chase was  authorized  by  Mrs.  D.,  or  bound  the  trust  estate. 
The  answers  were  voluminous,  and  presented  a  great  many 
other  questions  and  allegations.  The  cause  was  heard  by  the 
(Chancellor  on  pleadings  and  proofs  in  October,  1828,  who  on  the 
6th  of  May,  1829,  made  a  decree,  to  the  effect,  that  Hamersley 
and  Mrs.  Dyett  were  bound  by  the  anangement  with  Chapman 
in  May,  1823,  but  were  not  bound  by  Dyett's  agreement  to  pur- 
chase from  C.  in  September,  1825. 

The  decree  gave  to  them  the  option  to  take  the  purchase.  If 
they  did  not,  the  $6,000  paid  by  D.^  was  to  be  deemed  paid  on 
his  account  with  C.  An  account  was  to  be  taken,  but  C.'s 
account  rendered  to  D.  as  agent  of  the  trust  estate  in  May,  1826, 
was  to  be  deemed  prima  facie  correct,  except  as  to  three  items 
questioned  by  the  parties  at  the  time. 

Dyett  and  his  wife  and  Hamersley  appealed  from  this  decree, 
(except  the  part  relative  to  the  arrangement  in  1823,)  to  the 
court  for  the  correction  of  errors ;  where  in  December,  1830, 
the  chancellor's  decree  was  reversed,  and  Chapman's  bill  ordered 
to  be  dismissed,  without  prejudice  to  the  intermediate  orders. 

On  the  27th  July,  1829,  the  chancellor  made  an  order  in  the 
Chapman  suit,  directing  the  premises  known  as  the  Dutchess 
Cotton  Factory,  and  all  the  estate  interest  and  demand  of  the 
respective  parties  to  that  suii^  to  be  sold  by  one  of  the  mastem 
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of  the  court.     The  order  contained  a  proviaion  about  the 
machinery,  which  will  be  noticed  hereafter. 

On  the  26lh  November,  1829,  a  further  order  in  the  same  suit, 
was  made  by  the  chancellor,  directing  that  there  should  be 
included  in  the  sale,  "  every  privilege  and  piece  of  land  belong- 
ing to  the  parties  in  this  cause  or  any  of  them^  at  the  date  of 
this  order ^  which  constitutes  a  part  or  parcel  of  the  said  manu- 
facturing establishment  or  the  site  thereof^  This  order  was 
made  so  as  to  include  the  Neilson  tract,  and  it  directed  all  the 
parties  to  join  with  the  master  in  the  conveyance  to  the  pur- 
chaser. 

On  the  1st  of  April,  1830,  the  premises  were  sold  in  pursuance 
of  these  orders,  to  Andrew  Bache,  for  $12U,  who  bought  for 
-Benjamin  Jackson. 

At  the  place  of  sale,  which  was  on  the  premises,  a  notice 
was  placed  on  the  door,  specifying  the  incumbrances  on  the 
premises,  including  the  three  mentioned  in  Chapman's  bill ;  and 
the  master,  in  putting  up  the  premises,  publicly  stated  that  they 
were  sold  subject  to  the  incumbrances,  (of  which  this  was  one 
specified,)  the  risk  of  which  the  purchaser  must  take. 

The  master,  with  the  parties  to.  the  suit,  in  pursuance  of  the 
orders  and  sale,  executed  a  deed  to  Bache,  dated  April  l8t,*1830; 
which  recited  the  orders,  and  that  the  premises  and  the  interest 
of  the  parties  were  struck  off  to  Bache  for  ^120,  over  and  above 
all  incumbrances  and  liens  thereon ;  and  then  conveyed  the 
Slee  Factory  premises  and  appurtenances,  the  machinery  and  the 
personal  property  in  and  about  the  factory,  and  all  the  estate 
interest  and  demand  whatsoever,  of  the  respective  parties  to  the 
suit,  and  each  of  them,  of,  in,  to  and  upon  such  property  and 
effects.  The  deed  was  executed  April  22, 1830,  by  the  master 
and  Hamersley,  but  not  by  Mra.  Dyett  until  June,  1830. 

The  defendants  in  this  suit,  insisted  that  the  deed  took  effect 
from  its  delivery  only,  and  that  it  transferred  to  Bache,  all  the 
rights  and  interests  of  the  trust  estate,  as  well  as  of  the  parties 
to  the  Chapman  suit,  in,  to  and  upon,  all  the  notes,  bonds,  mort- 
gages, decrees,  contracts,  securities;  and  every  other  matter 
and  thing  touching  the  factory,  its  purchase,  its  business,  and 
ihe  loans  made  in  respect  of  either ;  and  espedally,  all  the 
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effects  and  securities  claimed  by  Mr.  Wells,  the  complainant 
in  this  suit. 

Bache  obtained  possession  under  his  purchase,  on  the  16tb 
May,  1830,  and  the  premises  have  ever  since  been  held  and 
possessed  by  or  under  him. 

On  the  1st  of  May,  1823,  Chapman  and  Dyett  gave  to  Givan 
and  Evertson,  their  bond  in  lieu  of  Stephens's,  for  the  $11,427| 
which  was  secured  to  G.  and  E.,  by  the  mortgage  of  S.  on  the 
machinery  in  the  Slee  Factory,  as  before  mentioned.  That 
mortgage  was  foreclosed  in  equity  in  the  second  circuit,  against 
Dyett  and  wife,  Chapman  and  Hamersley,  and  a  decree  of  sale 
tnade  on  the  2nd  of  June,  1828. 

On  the  24th  of  July,  1828,  Dyett  and  wife  and  Hamersley, 
executed  a  mortgage,  as  collateral  security  to  the  preceding,  to 
Givan  and  the  executrix  of  Nicholas  Evertson,  (who  had  sue* 
ceeded  to  G.  B.  Evertson's  interest,)  for  $12,640  on  the  machinery 
in  the  Reid  Factory. 

On  the  26th  of  January,  1832,  the  machinery  in  both  facto- 
ries, was  sold  to  Givan  under  the  decree  in  equity  and  the 
mortgage  last  stated,  for  $2600.  Givan,  in  March,  1832,  trans- 
ferred tho  same  to  the  defendant,  John  J.  Palmer,  together  with 
Stephens'  original  mortgage  on  the  Slee  machinery,  and  the 
two  bonds  therewith.  In  May,  1832,  Palmer  sold  the  whole  to 
Bache,  for  $9500,  (of  which  $4600  was  for  the  bonds  and  mort- 
gage.) P.  retaining  a  lien  thereon  for  a  part  of  the  purchase 
money. 

On  the  11th  of  September,  1829,  Stephens  conveyed  the  Slee 
farm  to  Hamersley,  as  trustee  of  the  Dyett  trust ;  and,  at  the  same 
time,  released  the  trust  estate  and  Dyett  and  wife,  from  all 
claims  and  demands  growing  out  of  the  previous  transactions. 

In  April,  1827,  Mrs.  Dyett,  with  her  trustee,  Hamersley,  filed 
a  bill  in  chancery  against  Chapman,  the  receivers  of  the  Life 
and  Fire  Company,  and  Jacob  Barker,  praying,  that  if  the 
•Washington  Insurance  mortgage  and  decree  were  valid  in  the 
-hands  of  the  latter.  Chapman  might  be  decreed  to  pay  it ;  and 
if  it  were  void  in  his  hands,  that  it  might  be  cancelled.  All 
"the  parties  answered,  insisting  on  their  rights,  and  the  suit  was 
put  at  issue. 
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Chapman  being  insolvent,  a  negotiation  ensued,  in  1829, 
which  resulted  in  the  execution  of  the  instrument  presently 
mentioned,  between  the  receivers  and  Barker,  Dyett,  ice* ;  on 
the  completion  of  which  the  bill  was  dismissed,  without  costs. 
The  terms  of  this  arrangement  were  essentially  settled  and 
agreed  upon,  in  the  fall  of  1829;  and  on  the  8th  of  January, 
1830,  an  order  of  the  court  of  chancery  was  obtained,  author- 
izing the  trust  estate  to  be  mortgaged  to  carry  out  the  terms  of 
such  arrangement.  These  terms  were,  however,  modified,  in 
March,  1830. 

By  this  arrangement,  Barker  and  the  receivers  agreed  to  as- 
sign to  Thomas  L.  Wells,  in  trust,  for  the  benefit  of  the  trust 
estate  of  Mrs.  Dyett,  all  the  securities  presently  mentioned,  for 
which  they  were  to  receive  $15,000,  in  cash,  and  Li£3  and  Fire 
bonds  for  $8000.  The  cash  to  be  secured  by  a  mortgage  of 
$7000,  on  lot  194  Broadway,  and  by  a  mortgage  of  $8000  on 
the  Slee  farm,  both  to  be  executed  to  Mr.  Wells. 

The  authority  to  the  receivers  to  compromise,  was  obtained 
from  the  court  of  chancery,  on  the  8th  of  December,  1829 ;  and 
on  the  15th  of  April,  1830,  the  court  made  a  further  order,  in 
the  creditors  suit  against  The  Life  and  Fire  Company,  as  well 
as  in  the  matter  of  Mrs.  Dyett  and  her  trustee's  petition,  au- 
thorizing the  particular  terms  which  were,  finally  carried  into 
effect. 

On  the  3d  of  May,  1830,  in  pursuance  of  those  orders,  Jacob 
Barker,  Josiah  Barker,  and  the  receivers  of  the  Life  and  Fire 
Company,  executed  an  instrument,  by  which  they  assigned  to 
Mr.  WellSj  the  Washington  Insurcmce  Company  mortgage  and 
decree^  all  the  securities  and  evidences  of  debt  against  Chap- 
man and  Stephens,  which  had  been  given  or  assigned  to  the 
Life  and  Fire  Company,  and  the  mortgage  for  $15,000,  to  Ste* 
phens,  on  the  lot  194  Broadway ;  the  latter  as  a  muniment  of 
title  merely.  Mr.  Wells  was  to  transfer  and  deliver  the  whole 
to  Hamersley  as  trustee,  on  the  payment  of  the  two  mortgages 
of  $7000  and  $8000,  given  by  the  trust  estate,  on  the  compro- 
mise. Among  the  securities  thus  assigned,  were  Chapman's 
bond  to  Stephens  for  $1500,  April  1, 1823 ;  his  bond  and  mort- 
gage to  S.,  for  the  $6000,  March  12, 1824 ;  his  bond,  given  with 
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the  $16,000  mortgage ;  Stephens'  hond  for  $7000,  March  30th, 
1824,  and  the  mortgage  securing  the  same ;  and  numerous  notes 
of  Chapman  to  the  Life  and  Fire  Company. 

The  mortgages  of  $7000  and  $8000,  respectively,  were  given 
to  Mr.  Wells,  as  agreed  between  the  parties  ;  and  the  former  was 
afterwards  paid,  by  means  of  a  new  loan  on  the  security  of  lot 
194  Broadway. 

Under  an  order  of  the  Chancellor,  made  December  23, 1831, 
in  the  Washington  Insurance  Company  suit,  the  Slee  farm  was 
sold  by  a  master  under  the  decree  in  that  suit,  and  was  bought 
by  Mr.  Wells,  for  $3300.  Mr.  Wells  endeavored  to  obtain  a 
sale  of  the  other  premises,  mortgaged  under  the  same  decree, 
but  was  resisted  by  Bache  and  Jackson,  and  did  not  succeed. 

In  December,  1833,  Wells  sold  on  a  foreclosure  by  advertise- 
ment under  the  statute,  upon  Chapman's  mortgage  of  $6000,  to 
Stephens  given  in  March,  1824;  all  the  rights  and  interests 
thereby  mortgaged ;  and  became  the  purchaser  at  the  sale,  for 
$130. 

On  the  13th  of  January,  1834,  Jackson  failed,  and  assigned 
the  Slee  factory  and  premises,  with  the  appurtenances,  machin* 
ery  and  privileges,  to  the  defendants,  Gibson,  Faber  and  Hogan, 
in  trust,  for  the  benefit  of  ereditors. 

It  appeared  that  Dyett  died,  during  the  pendency  of  the 
suit,  leaving  Mrs.  Dyett  surviving,  together  with  children  of 
the  marriage. 

The  bill  in  this  cause,  claimed  that  there  was  due  on  the 
Washington  Insurance  Company  decree,  over  $20,000 ;  and  it 
prayed  that  Mr»  Wells's  right  to  the  decree  might  be  declared ; 
and  that  thereupon  it  should  be  carried  into  effect  by  a  sale  of 
the  Slee  factory  and  the  premises  included  therein,  and  not  al- 
ready sold.  It  also  prayed  for  a  commission,  to  settle  the  boun^ 
daries  between  those  premises  and  the  Reid  factory  lot ;  and  that 
the  defendants  claiming  the  latter,  might  be  perpetually  enjoin- 
ed, from  taking  or  using  the  water  obtained  from  the  creek,  for 
any  purpose  other  than  for  the  use  of  a  paper  mill. 

The  answers  set  up,  among  other  things,  and  proof  was  madei 
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that  Bache.  in  trust  for  Jackson,  had  become  the  owner  of  three 
fourths  of  a  debt  of  $1738,  due  from  the  Dyett  trust  estate,  to 
I.  and  A.  A.  Prall ;  that  Jackson,  in  1830,  was,  and  Bache  in 
trust  became,  the  holder  and  owner  of  Life  and  Fire  Company 
bonds,  to  the  amount  of  $7900.  These  were  claimed  as  set- 
offs, the  latter  as  against  the  company  while  they  held  the  de- 
cree in  question,  the  former  against  the  trust  estate,  as  claimants 
of  the  decree.  It  was  also  claimed,  that  Chapman's  debt 
against  the  factory  concern  and  the  trust  estate,  as  before  men- 
tioned, which  by  assignment  from  him,  in  1820,  was  also  vested 
in  Bache,  was  a  proper  set  ofL 

It  was  alleged  by  Chapman,  that  the  mortgage  to  Stephens, 
for  $16,000,  on  the  lot  194  Broadway,  was  never  legal  or  valid, 
because  it  was  not  executed  in  accordance  with  the  marriage 
settlement ;  Mrs.  Dyeti's  consent  thereto,  not  having  been  ex- 
ecuted in  the  presence  of  two  witnesses,  A  great  number  of  le- 
gal points  were  made,  and  positions  taken  in  the  answer,  which 
so  far  as  they  were  determined,  are  noticed  in  the  opinion  of  the 
court. 

Murray  Hoffman^  for  the  complainants,  first  referred  to  the 
objections  taken  in  the  answers ;  stating  as  his  point,  that  Well^ 
on  behalf  of  the  other  parties  interested,  is  entitled  to  have  the 
decree  of  the  Washington  Insurance  Company,  enforced  by  a 
sale  of  the  premises. 

1.  There  was  no  usury  in  the  loan  from  the  Life  and  Fire 
Company  to  the  trust  estate. 

2.  If  it  were  usurious,  the  only  consequence  is  that  Chap- 
man's note  for  the  loan  is  vicious,  but  the  company  could  retain 
and  enforce  the  decree.  (Comyn  on  Usury,  294 ;  2  Anstr.  940 ; 
1  Madd.  R.  331 ;  3  Pick.  184  ;  7  Peters,  103, 189 ;  Hardin's  R. 
81 ;  2  Caines  C.  in  E.  66,  82 ;  3  Edw.  R.  195 ;  13  Wend.  505 ; 
9  Paige,  483.) 

3.  If  wrong  in  this,  the  trust  estate  of  Mrs.  Dyett  was  the 
borrower ;  the  estate  has  redeemed  the  decree  by  paying  the 
loan.  The  borrower  can  waive  the  defence,  ond  affirm  the 
transaction,  which  has  been  done  here  ;  and  we  have  a  decree 
which  was  never  questioned,  regularly  transferred  to  Mr.  Wells. 
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(2  J.  C.  R.  182,  191.)  So  if  the  loan  were  voidable,  by  reason 
of  the  illegality  of  the  Life  and  Firo  bonds,  no  one  but  the  bor- 
rower could  take  advantage  of  it ;  and  if  he  chose  to  pay  the 
loan  and  affirm  the  transaction,  no  one  has  a  right  to  complain. 
(8  Watts  &  Serg.  36 ;  10  Wheat.  391 ;  7  Wend,  21  ;  11  Ohio  R. 
417  ;  Com.  on  Cont.  120.) 

4.  This  case  is  within  the  decisions,  to  the  effect,  that  where 
property  is  sold  subject  to  a  usurious  contract,  the  purchaser  can- 
not set  up  its  illegality.  Bache  purchased  expressly  subject  to 
the  Washington  Insurance  mortgage  and  decree,  as  being  a  valid 
lien.  (8  Paige,  640 ;  9  ibid.  137,  145 ;  10  Wheat.  367 ;  7  Conn. 
413  ;  13  Mass.  515.) 

5.  The  objection,  that  Reid  was  not  a  party  to  the  foreclosure, 
IS  a  mere  point  of  form,  and  is  of  no  importance  in  this  stage  of 
the  case. 

6.  Bache,  by  his  purchase  at  the  master's  sale,  in  Chapman  v. 
Hamersley,  did  not  acquire  the  rights  obtained  by  the  trust  es- 
tate, under  the  compromise  with  the  Life  and  Fire  Company  and 
Jacob  Barker.  The  trustees  acquired  none  of  those  rights  until 
May  3,  1830.  (2  Anstruth.  420.)  The  sale  to  Bache  was 
April  3,  1830,  under  an  order  made  July  27, 1829,  which  carried 
nothing  acquired  after  its  date. 

Moreover,  a  sale  of  this  land,  would  not  pass  these  things  in 
action,  to  which  the  mortgage  or  lien  was  merely  auxiliary* 
(1  John.  580  ;  6  Cowen,  606  ;  2  Gallison,  156  ;  19  John.  325 } 
2  Cowen,  231 ;  6  ibid.  206.) 

7.  llie  set  offs  claimed,  cannot  be  supported  for  one  mo- 
meht.       * 

As  to  the  debt  to  Chapman,  his  conduct  as  trustee,  involving 
and  ruining  the  trust  estate  for  his  own  purposes,  precludes  any 
claim. 

His  debt  was  incurred  solely  for  the  benefit,  and  on  the  ac- 
count of  the  life  tenants  of  the  trust.  This  suit  is  for  the  bene- 
fit of  those  in  remainder,  against  whom  the  debt  does  not  exist. 

He  agreed  to  indemnify  the  estate,  against  the  mortgages  placed 
upon  it  in  the  arrangements  with  Stephens;  which  he  ha9 
utterly  failed  to  do ;  and  until  that  be  done,  no  one  claiming 
from  him  can  ask  to  enforce  his  demands  against  the  estate. 

YoL.  IV-  42 
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His  claims  and  interests  were  all  mortgaged  to  Stephens,  io 
1824,  and  became  vested  in  the  complainant,  Wells,  by  assign- 
ment of  the  mortgage  and  the  Life  and  Fire  bonds  held  by 
the  defendants,  being  void,  never  were  the  ground  of  a  set  off 
against  the  company  or  any  one  else.  The  chancellor  has  de- 
cided, that  all  those  bonds  were  illegal  and  void. 
.  As  to  the  Givan  and  Evertson  bond  against  the  estate,  it  was 
for  Stephens'  indemnity,  and  he  has  never  been  injured.  The 
trust  estate  did  not  assume  the  mortgage  on  the  machinery. 
They  purchased  subject  to  it  merely,  which  imposed  no  liabili- 
ty.   (I  Hoff.  Ch.  R.  477 ;  Reed  v.  HaUejf,  10  Paige.) 

Finally,  no  debt  or  demand  in  favor  of  Chapman,  by  reason 
of  his  advances  for  the  use  of  the  factory ;  or  by  reason  of  the 
teception  of  any  profits  <by  Dyett  and  his  wife,  or  Hamersley,  or 
of  moneys  which  ought  to  have  been  paid  to  Chapman ;  can 
be  enforced  against  any  other  estate  than  that  of  Mrs.  Dyett,  as 
his  survivor,  in  these  premises  ;  Dyett  having  died,  leaving 
issue. 

The  sale  under  which  Bache  claims,  was  founded  on  a  peti- 
tion of  Mrs.  Dyett,  which  in  no  sense  conformed  to  the  require- 
ment in  her  marriage  settlement ;  and  without  strict  conformity, 
the  trust  estate  could  not  be  affected.  (8  Simons,  86  ;  3  Hill, 
366;  1  Curteis,  110;  8  Bligh,  568;  1  Madd.  R.617;  17  Yes. 
454;  6  Taunt.  402.  See  also  North  American  Coal  Co.  v. 
Dyett^  on  this  very  instrument,  2  Edw.  115 ;  7  Paige,  1,  and 
20  Wend,  in  the  C.  of  Errors.  Also,  1  Hill's  Ch.  R.,  So.  Car. 
228.) 

The  complainants  are  entitled  to  a  decree,  declaring  either 
that  the  defendants  have  no  right  whatever  to  the  use  of  the 
race-way  over  the  land  covered  by  the  Washington  Insurance 
Company  mortgage,  or  to  enter  upon  the  land  to  preserve  or  use 
such  race-way,  or  any  right  to  the  water  conveyed  in  and  by 
such  race-way;  or  else  that  the  defendants  be  perpetually  enjoined 
from  using  any  of  the  water  conveyed  by  such  race-way,  or  such 
race-way,  until  they  erect  a  paper  mill,  or  convert  the  present 
building  into  a  paper  factory  or  mill. 

1.  The  covenant  was  broken  by  the  alteration  of  the  Reid 
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mill  into  a  cotton  factory.    (Cro.  Jac.  181,  S.  C.  Moor,  877;  4 
Coke,  87  a  ;  9  B.  <fc  C.  376.) 

2.  If  it  were  a  covenant  running  with  the  land,  it  does  not 
run  after  it  is  once  broken.  (6  Coke,  16  ;  1  Modern,  25 ;  1  Salk. 
109,  199 ;  2  John.  1 ;  1  Pennington,  407 ;  3  Burr.  1271  ;  1  W. 
Black.  361 ;  2  John.  Cas.  24.) 

3.  This  covenant,  being  a  right  in  the  nature  of  an  easement, 
was  extinguished  by  the  union  of  both  tenements  in  Stephens, 
as  owner.  (3  Term  R.  393 ;  Yelv.  19 ;  Comyn's  R.  333 ;  2 
Ridg.  Pari.  Cas.  405.) 

4.  If  not  extinct,  we  are  entitled  to  a  perpetual  injunction 
against  its  use  for  any  purpose  except  a  paper  mill.  (9  Sim- 
ons, 196.) 

The  complainants  are  entitled  to  a  declaration  in  t-he  decree, 
that  Bache  took  and  acquired  under  the  deed  executed  to  him 
by  Master  Cod  wise  and  others,  the  1st  day  of  April,  1830,  no 
other  and  greater  interest  in  the  property  sold,  or  any  part  there- 
of, than  the  right,  title  and  interest,  of  Dyett  and  his  wife,  sold 
by  the  master ;  being  the  life  estate  or  interest  of  Mr.  and  Mrs. 
Dyett,  and  each  of  them ;  and  did  and  could  acquire  and  take, 
no  estate  or  right  in  and  to  the  corpus^  capital  or  fee  in  such 
estate. 

&  A.  Foot,  argued  the  following  points,  on  the  part  of  the 
defendants. 

First.  The  bond  and  mortgage  given  to  the  Washington 
Insurance  Company,  and  the  decretal  order  thereon,  cannot  bo 
enforced  by  the  complainants,  or  any  of  them  ;  or  in  favor  of 
any  estate,  corporation,  person,  or  persons,  whom  they  do,  or 
claim  to  represent,  against  the  defendant  Chapman,  or  his 
assigns,  or  against  the  defendant  Bache,  and  his  cestui  que 
trust,  the  defendant  Jackson,  and  his  assigns,  Gibson,  Faber 
and  Hogan ;  for  the  following,  among  other  reasons : 

1.  The  amount  of  the  bond,  mortgage,  and  decretal  order, 
was  paid  in  full  to  the  Washington  Insurance  Company,  by  the 
defendant,  Chapman,  on  the  4th  of  October,  1S23. 

2.  The  assignment  of  the  bond,  mortgage,  and  decretal  order, 
made  by  the  Washington  Insurance  Company  to  the  Life  and 
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Fire  Insurance  Company,  at  the  request  of  the  defendant,  Chap* 
man,  was  made  on  and  in  pursuance  of  an  usurious  contract 
between  Chapman  and  the  latter  company,  and  is  therefore 
void.  (1  Hall,  480;  19  John.  294;  6  J.  C.  R.  122,  136;  13 
Wend.  611 ;  24  ibid.  230  ;  1  Peters,  37,  43  ;  2  Conn.  175 ;  1  T. 
R.  154;  Ord  on  Usury,  110.) 

3.  The  assignment  was  given,  on  and  in  pursuance  of  a  trans- 
action, which  the  Life  and  Fire  Insurance  Company  was  not 
authorized  by  its  charter  to  make,  and  is  for  thai  reason  void. 
(2  Cowen,  678,  699  to  701,  708  ;  3  Wend.  342 ;  7  ibid.  31 ;  1 
Hall,  480.) 

4.  The  assignment  was  made,  on  and  in  pursuance  of  a 
transaction,  which  was  one  of  a  series  of  banking  operations, 
which  the  Life  and  Fire  Insurance  Company,  had  no  authority 
to  carry  on  ;  and  was  therefore  void.  (2  R.  L.  234,  §  2  ;  1  R. 
S.  708 ;  19  John.  1 ;  8  Cowen,  709,  20 ;  3  Wend.  296  ;  4  ibid. 
632 ;  7  ibid.  276  ;  20  ibid.  390  ;  25  ibid,  648 ;  9  Paige,  470.) 

5.  The  defendant,  Bache,  and  his  cestui  que  trust,  Jackson, 
and  his  assignees,  Gibson,  Faber,  and  Hogan,  have  a  right  to 
object  to  the  legality  of  the  assignment  of  the  bond  and  mort- 
gage, and  decretal  order,  to  the  Life  and  Fire  Insurance  Compa- 
ny. (14  John.  435  ;  8  Paige,  640 ;  9  ibid.  137 ;  10  ibid.  583, 591 
and  595  ;  4  Peters,  205,  230  ;  2  Hill,  522.)  The  assignment  in 
this  case  was  absolutely  void,  and  incapable  of  confirmation.  It 
was  against  the  restraining  acts ;  and  void  as  contrary  to  the 
powers  of  the  corporation.  (See  Co.  Litt  295  ;  8  Cowen,  543, 588.) 

Second.  If  the  assignment  of  the  bond,  mortgage  and  xlecretal 
order  to  the  Life  and  Fire  Insurance  Company  is  valid,  the  de- 
cretal order  cannot  be  enforced  against  Bache,  and  those  whose 
interests  he  represents,  at  the  instance  of  the  Life  and  Fire  In- 
surance Company,  or  its  assigns,  the  Messrs.  Barker's,  as  that 
company  and  the  Messrs.  Barker's  have  been  paid  the  whole 
amount  which  they  agreed  to  accept,  and  such  decretal  order 
cannot  be  enforced  against  Bache,  and  those  whose  interests  he 
represents,  for  the  benefit  of  the  trust  estate  of  Joshua  and 
Jessy  Ann  Dyett,  for  the  following  reasons : 

1.  Bache  acquired  title,  by  his  purchase  and  deed,  to  the 
whole  interest  of  Joshua  Dyett  and  Jessy  Ann  his  wife,  of  their 
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trustee,  aud  of  their  trust  estate,  in  the  mortgage  and  decretal 
order  in  question,  as  such  interest  existed  both  before  and  after 
the  assignment  to  Wells. 

2.  It  is  inequitable  for  the  trust  estate,  or  any  one  acting  ou 
its  behalf,  or  on  behalf  of  the  parties  interested  therein,  to  at- 
tempt to  disturb  the  title  of  Bache,  by  means  of  the  arrange- 
ment before  mentioned  ;  and  this  court  ought  not  to  permit  his 
title  to  be  thus  disturbed  and  defeated,  he  having  acquired  the 
same  under  and  upon  the  faith  of  the  orders  of  the  court. 

3.  The  trust  estate  and  Chapman,  being  equitable  owners, 
in  moieties,  of  the  manufacturing  establishment,  and  Bache  hav- 
ing acquired  by  his  purchase  the  interest  of  each,  and  certainly 
that  of  Chapman  ;  either  did  acquire  the  whole  interest  of  both, 
or  by  acquiring  that  of  Chapman,  stood  in  the  relation  of  a  ten- 
ant in  common  with  the  trust  estate — ^and  it  is  inequitable  for 
the  trust  estate,  independent  of  the  respect  due  to  the  orders  of 
the  court,  to  attempt  to  defeat  the  title  of  its  own  grantee,  or  of 
its  co-tenant,  by  acquiring  a  title  to,  or  obtaining  the  control  of 
outstanding  claims  against  the  common  property ;  and  the  court 
will  not  aid  such  an  attempt,  and  especially  not  without  first 
adjusting  and  settling  the  equities  between  the  parties;  and 
having  settled  them,  will  not  permit  the  outstanding  title  or 
claim  to  be  used,  except  for  enforcing  satisfaction  of  a  balance 
due,  or  right  belonging  to  the  party  acquiring  such  title  or 
claim.    (5  J.  O.  R.  388,  407.) 

4.  The  order  entered  by  consent  on  the  23d  day  of  December, 
1831,  was  and  is,  matter  of  contract,  and  thereby  the  said  bond, 
mortgage  and  decretal  order,  and  all  rights  and  liabilities  effect^ 
ed  by  them,  became  matter  of  contract,  and  ought  to  be  treated 
as  contracts  in  general,  and  enforced  only  on  principles  applica- 
ble to  them. 

5.  Since  the  entry  of  the  decretal  order,  new  rights  and  liabil- 
ities have  arisen  under  it,  and  new  parties  have  become  inter- 
ested in,  and  are  affected  by  it,  and  it  ought  not  to  be  enforced 
irrespective  of  those  rights  and  liabilities,  and  without  first  ad* 
justing  and  settling  them,  and  should  then  be  enforced  only  for 
such  balance  as  may  be  found  due. 

Third.  The  change  of  the  paper  mill,  erected  on  the  Reid 
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lot,  into  a  cotton  mill,  by  Stephens,  as  stated  in  the  pleadings, 
did  not  affect  the  water  right  attached  to  the  Reid  lot.  (4  Coke, 
86,  87 ;  7  Paige,  644) 

M,  Hoffman^  in  reply. 

Upon  the  point  suggested  by  the  court,  how  far  the  question 
of  a  redemption  of  the  pledged  security  by  the  borrower,  is 
affected  by  Chapman's  rights  in  the  property,  he  submitted : 

1.  The  trust  estate,  not  Chapman,  became  the  owner  of  the 
Washington  Company  bond  and  mortgage  and  decretal  order, 
and  assigned  them  to  the  Life  and  Fire  Company.  Chapman 
80  states  the  transaction,  charges  the  amount  he  paid,  credits  the 
avails  of  the  bonds. 

2.  This  acquisition,  or  right,  of  and  to  the  securities,  existed 
wholly  independently  of  the  right  of  the  ownership  of  the  land. 
As  the  right  to  the  mortgage  was  in  the  Washington  Insurance 
Company  distinct  from  the  ownership  of  the  land,  so  it  was  in 
the  trust  estate,  distinct  and  separate.  The  doctrine  of  merger 
would  not  apply,  even  supposing  an  assignment,  first  to 
the  trust  estate ;  because  the  purpose  of  such  assignment,  and 
the  immediate  transfer  to  the  Life  and  Fire  Company,  showed 
it  was  to  be  kept  alive. 

3.  The  right  to  redeem  the  pledged  security  was  then  in  the 
trust  estate,  not  as  owners  of  the  land,  but  as  owners  of  the 
pledge.    Such  right  was  in  the  trust  estate  exclusively. 

4.  It  results,  it  must  be  admitted,  from  this  view,  that  Chap- 
man's account  for  payments  in  the  Life  and  Fire  transactions, 
must  be  allowed  him  as  an  item  of  demand.  The  balance  due 
him  for  these  is  $2039  02. 

6.  Following  out  this  view,  the  demand  and  claim  of  Cha]>- 
man,  did  not  pass  to  Bache  by  the  deed  of  1st  April,  1830 ;  for 
it  was  a  naked  pecuniary  demand  ;  but  it  did  pass  to  Talman  by 
the  assignment  of  Chapman  in  1828,  and  did,  we  will  suppose, 
pass  to  Bache  by  Talman's  assignment  in  1832. 

6.  For  the  reasons  stated  in  the  opening,  it  is  assumed  that  the 
deed  from  Stephens  to  Hamersley  and  Chapman,  trustees,  con- 
veyed a  fee,  and  conveyed  it  so  as  to  place  it  under  the  marriage 
settlement;  whether  the  $16,000  mortgage  bound  the  fee  of  the 
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house  in  Broadway,  or  only  Mr.  and  Mrs.  Dyett's  life  interest 
therein. 

7.  Keeping  in  view  steadily  the  trust  estate  through  the  trus- 
tees  in  the  purchase,  it  is  obvious  that  it  advanced  $24,000;  viz* 
the  new  mortgage  of  $16^000,  and  the  relinquishment  of  the 
$9000  mortgage  on  the  Slee  farm.  The  title  in  fee  goes  to  the 
trustees.  And  Chapman,  on  paying  this  $24,000,  was  to  have 
one  half  of  it  in  fee.  It  was,  therefore,  impossible  for  Chapman 
to  have  the  fee  in  half,  until  he  paid  the  $24,000  ;  or  the  equita- 
ble fee  in  his  half,  stood  charged  with  that  sum.  And  whether 
the  mortgage  of  $16,000  was  on  the  fee  or  the  life  interest,  is 
immaterial.  Chapman's  title  was  subject  to  this  mortgage  or 
lien. 

8.  Bache  took  Chapman's  equitable  fee,  with  this  mortgage 
or  lien  upon  it.  Hence  the  complainants  are  entitled  to  a  declara- 
tion to  that  effect,  and  the  amount  is  $9000  with  interest  from 
29th  April,  1823 ;  as  to  save  an  account,  we  are  willing  to 
agree  that  Chapman's  six  notes  of  $1260  each,  be  deemed  paid 
at  once.  To  the  interest,  Mrs.  Dyett  is  entitled ;  the  children  to 
the  capital. 

9.  And  against  Mrs.  Dyett's  amount  of  interest.  Chapman's 
demands  for  the  balance  of  his  accounts  and  profits,  if  any, 
are  a  proper  offset ;  and  the  decree  should  thus  limit  such  de- 
mand. 

10.  However,  it  may  be  that  the  right  of  Mrs.  Dyett  to  this 
interest,  passed  to  Bache  under  her  deed  of  1830.  Then  Chap- 
man or  Bache  would  remain  her  creditor  as  to  the  balance  of 
the  account  rendered  to  Dyett ;  the  same  as  the  N.  A.  Coal 
Company  did. 

The  Assistant  Vice-Chancellor. — When  the  mortgage 
to  the  Washington  Insurance  Company  was  assigned  to  the 
Life  and  Fire  Insurance  Company,  in  October,  1823,  it  was  in- 
disputably a  valid  lien,  and  the  first  lien,,  on  the  Dutchess  Cot- 
ton Factory,  and  the  lands  appendant  to  it.  This  mortgage 
has  never  been  intentionally  paid  off  or  in  any  way  discharged, 
and  the  trustees  of  Mrs.  Dyett's  marriage  settlement  claim  that 
it  belongs  to  the  trust  estate  ^  while  the  defendant^  insist  that  il 
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has  either  been  actually  paid,  or  has  lodged  in  a  position  where 
it  never  can  be  enforced,  or  that  the  right  to  enforce  it  passed  to 
Bache  upon  the  master's  sale  in  1830,  and  is  now  vested  in 
them. 

The  mortgage  was  transferred  to  the  Life  and  Fire  Company, 
as  security  for  a  loan  and  advance  made  by  that  company  to 
the  trust  estate.  Chapman  applied  for  the  loan  as  one  of  the 
trustees,  and  as  the  agent  of  that  estate.  The  object  was  to 
present  a  sacrifice  of  the  trust  property  under  the  decree  obtain- 
ed on  the  mortgage ;  and  the  loan  was  made  upon  the  security 
of  Chapman's  note,  and  of  the  assignment  of  the  mortgage  and 
decree,  which  at  the  agent's  instance,  was  executed  by  the 
Washington  Insurance  Company  to  the  Life  and  Fire  Com- 
pany. The  former  received  their  debt,  but  there  was  no  inten- 
tion in  any  quarter  to  discharge  the  mortgage.  On  the  con- 
trary, all  concurred  to  keep  it  on  foot.  It  was  the  security  on 
which  the  Life  and  Fire  Company  made  their  advance,  and 
with  the  assent  of  all,  it  was  assigned  directly  to  them  for  that 
purpose.  There  was  no  merger,  nor  any  payment  or  satisfaction 
of  the  mortgage. 

The  contract.of  loan  was  clearly  usurious,  and  the  transaction 
as  to  taking  the  note  by  the  Life  and  Fire  Company  was  illegal, 
as  was  also  the  issue  of  the  notes  or  bonds  of  that  Company,  in 
which  the  advance  was  made  to  the  trust  estate. 

But  the  mortgage  and  decree  remained  valid.  They  were 
neither  extinguished  nor  merged;  and  were  totally  unaffected 
by  the  usury  and  illegality  of  the  contract  upon  which  they  were 
assigned. 

What  then  was  the  situation  of  the  parties,  in  reference  to 
these  securities  ?  Were  they  so  utterly  beyond  recovery  in  the 
hands  of  the  Life  and  Fire  Company,  that  they  could  not  be 
affirmed  or  made  good  by  the  borrowers  ? 

I  am  satisfied  that  they  were  not. 

Suppose  that  in  1824,  the  trust  estate,  not  choosing  to  plead 
usury,  or  to  repudiate  the  loan,  had  applied  to  the  North  River 
Insurance  Company  for  an  advance  sufficient  to  redeem  the 
mortgage  and  decree,  upon  the  security  of  a  transfer ;  and  a 
loan  had  been  made  accordingly,  upon  which  the  Life  and  Fire 
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Company  bad  received  their  principal  and  interest,  and  had  then 
assigned  the  mortgaga  and  decree  to  the  North  River  Insurance 
Company ;  there  is  no  doubt  that  the  title  of  the  latter  would 
have  been  perfectly  good,  nor  that  the  Life  and  Fire  Company- 
could  have  retained  their  whole  principal  originally  advanced, 
whether  in  money  or  bonds,  and  the  legal  interest  on  the 
amount. 

This  usurious  and  illegal  contract,  was  therefore  capable  of 
affirmance  by  the  trust  estate,  as  the  borrowers  from  the  Life 
and  Fire  Company.  This  right  of  affirmance,  and  to  redeem 
the  security  pledged,  was  not  an  interest  in  the  land  mortgaged. 
It  was  wholly  distinct  from  the  land,  and  was  the  same  pre-* 
cisely  as  if,  when  the  loan  was  made,  the  trust  estate  had  been 
the  mortgagees  and  the  lands  had  been  owned  by  Stephens  or  a 
stranger.  The  application  of  the  money  loaned  to  the  exonera- 
tion of  the  land,  does  not  make  the  borrower's  right  to  redeem 
the  security  pledged  for  the  loan,  an  incident  to  the  land. 

But  it  ts  said  that  Bache  and  those  claiming  under  him,  may 
object  to  the  legality  of  the  assignment  to  the  Life  and  Fire 
Company,  independent  of  their  having  succeeded  to  the  rights 
of  the  trust  estate,  which  is  another  point. 

As  purchasers  of  the  estate  incumbered  by  the  mortgage, 
(and  it  is  not  claimed  in  their  behalf  as  strangers,)  they  have  no 
right  to  object  to  the  transfer  of  the  mortgage,  or  the  title  of  the 
Life  and  Fire  Company,  on  the  ground  of  the  usury.  Thii^ 
would  have  been  the  same,  if  the  Life  and  Fire  Company  were 
attempting  to  enforce  the  decree.  Such  is  the  law,  as  estab^ 
lished  by  the  court  for  the  correction  of  errors,  in  respect  of  priv- 
ies in  estate,  in  the  case  of  Post  v.  The  Bank  of  Utica,  De- 
cember, 1844,(a)  reversing  the  decision  of  the  chancellor  which 
was  made  on  the  same  grounds  as  were  stated  by  him  in  Cole 
V.  Savage^  10  Paige,  683. 

And  as  purchasers  subject  to  the  Washington  Insurance  Com- 
pany mortgage,  which  I  will  presently  advert  to  more  at  large^ 
they  are  precluded  from  setting  up  its  invalidity  on  any  ground, 
in  the  hands  of  its  owners  or  their  assignees. 

(a)  Now  reported  in  7  HilJ,  391. 

Vol.  it.  43 


338  CASES  IN  CHANCERY. 

■^■^^■^^^■^■■— — ^— ^^■—  .1       I  .■  I  I        II        II      .   nil    M    .1   IM   I    ■■      ■■■       II         ■■ 

Wells  y.  Chapman. 

II  ■  ..I  »  ,.     ■  - 

Another  objection  to  Bache  and  the  defendants  attacking  the 
assignment  is,  that  the  trust  estate,  and  the  trustees  representing 
it,  having  a  right  to  redeem  the  security,  have  obtained  it,  and 
it  is  valid  in  their  hands.  It  was  never  invalid  in  itself,  and 
their  affirmance  of  the  transfer  to  the  Life  and  Fire,  and  virtu- 
ally redeeming  it,  has  purged  it  of  all  the  sins  through  which 
that  company  were  vested  with  it. 

II.  Next  it  is  insisted  by  the  defendants,  that  if  the  assign- 
ments were  valid,  the  mortgage  and  decree  cannot  be  enforced 
against  the  mortgaged  premises,  for  several  reasons. 

1.  Because  it  is  said,  Bache  acquired  the  whole  interest  of  the 
trust  estate,  by  his  purchase  in  April,  1830,  under  the  decretal 
orders  made  in  Chapman's  suit  against  Hamersley  and  the 
Dyett's,  and  by  their  conveyance  to  him  in  conjunction  with  the 
master  who  made  the  sale ;  and  that  there  was  no  right  left  in 
the  trust  estate,  to  affirm  or  set  up  any  claim  under  the  mort« 
gage  or  decree. 

Considering  all  the  circumstances  of  this  case,  (I  .have  not 
time  to  enumerate  them ;)  this  is  an  extraordinary  proposition. 
Chapman's  bill  proceeded  on  the  assumption  that  this  mortgage 
was  outstanding,  and  a  valid  lien.  He  did  not  seek  to  displace 
or  affect  it  On  the  contrary,  the  bill  prayed  for  a  sale  subject  to 
three  mortgages,  of  which,  confessedly,  this  is  one.  The  orders 
ibr  sale  made  in  1829,  directing  a  sale  of  all  the  estate,  interest 
and  demand  of  the  parties  in,  to  and  upon  the  property,  are  to 
be  construed  in  reference  to  the  bill.  But  if  the  decree  were  to 
be  regarded,  irrespective  of  the  bill,  the  sale  itself,  and  the  deed 
of  the  master,  cannot  be  overlooked.  Chapman's  solicitor  made 
a  special  application  to  the  master  to  sell  subject  to  all  the  in- 
cumbrances and  liens.  The  master  put  up  the  property  in  that 
form,  and  a  list  of  the  liens,  including  not  only  this  mortgage, 
but  the  Stephens  mortgage  of  $6000,  hereafter  mentioned,  the 
Evertson  and  Given  mortgage  of  $11,000,  and  others,  was 
publicly  exhibited  and  declared  at  the  sale.  And  the  master 
struck  off  the  property,  subject  to  all  liens  and  incumbrances 
thereon. 

The  deed  of  the  master,  in  which  the  parties  joined,  declares 
that  the  premises  were  struck  off  to  Bache  for  $120,  ^'over  and 
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abwe  aU  incumbrances  and  liens  thereon.^^  This  shows  eilher 
that  he  was  to  have  a  clear  title,  or  that  he  bought  subject  to  all 
the  lieus  and  incumbrances  outstanding.  Not  subject  to  them, 
in  the  sense  that  he  thereby  assumed  and  became  personally- 
liable  to  pay  them ;  but  that  he  took  the  title,  subject  to  the  lien 
and  charge  of  such  incumbrances.  The  idea  of  Bache's  pur- 
chasing for  $120,  when  the  litigation  in  Chapman  v.  Hamersley$ 
was  at  its  most  fervent  stage,  a  cotton  manufactory  in  full  ope- 
ration, free  from  incumbrances,  which  seven  years  before  was 
sold  to  those  parties  for  $60,000 ;  is  too  monstrous  to  be  listened 
to  for  a  moment.  And  I  can  perceive  no  alternative  between  that 
proposition,  and  the  one  that  he  bought  subject  to  all  the  out- 
standing incumbrances.  And  by  the  combined  action  of  the 
parties  to  those  orders,  the  master  executing  them,  and  the  pur- 
chaser himself,  the  latter  appears  to  be  in  the  situation  of  one  buy- 
ing expressly  subject  to  a  usurious  mortgage,  who  cannot  after- 
wards question  its  validity.    {Shvfeli  v.  Shufelt^  9  Pnige,  137.) 

Now  as  to  Bache's  having  acquired  the  right  of  the  trust  es- 
tate to  obtain  and  set  up  the  Washington  Insurance  Company's 
mortgage  and  decree.  The  execution  of  the  deed  by  the  par- 
ties with  the  master,  conveyed  no  other  or  greater  interests  than 
were  expressed  in  the  orders  of  sale.  It  was  done  in  pursuance 
of  the  orders,  and  for  the  sole  purpose  of  giving  to  them  full 
and  entire  effect.  No  person  bidding  at  the  sale,  could  reason- 
ably suppose,  that  he  was  buying  any  interest  or  right  which 
was  not  vested  in  the  parlies  when  the  orders  were  entered ;  and 
no  other  interest  could  be  affected  by  the  master's  sale. 

The  utmost  latitude  that  could  be  given  to  the  effect  of  a  deed, 
executed  as  this  was  under  an  order,  would  be  to  pass  interests 
which  were  acquired  prior  to  its  date ;  and  it  is  clear  that  the 
interest  which  the  trust  estate  asserts  in  this  suit,  was  not 
acquired  till  afcer  the  sale. 

There  was  a  negotiation  in  respect  of  that  interest,  afler  the 
orders  were  made  and  prior  to  the  sale,  and  the  terms  were 
mainly  agreed  upon,  but  they  were  not  fully  ratified  ;  nor  was 
there  any  instrument  executed,  by  which  any  of  the  parties  were 
bound,  until  after  the  sale  arid  after  the  date  of  the  deed,  and 
its  actual  execution  by  most  of  the  parties. 
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If  therefore  the  right  ia  question  were  to  be  deemed  aa  in- 
terest or  demand  in  or  upon  the  premises,  it  dates  after  the  sale 
to  Bache. 

But  in  my  judgment,  as  I  have  before  stated,  the  afGrmanoe 
of  the  assignment  of  the  mortgage  and  the  right  to  reclaim  the 
security  itself,  were  attached  to  the  trust  estate,  as  a  borrower 
from  the  Life  and  Fire  Company,  and  not  as  the  owner  of  the 
Dutchess  cotton  factory. 

Entertaining  these  views,  it  is  needless  for  me  to  examine 
here,  another  grave  difficulty  which  is  said  to  be  in  the  way  of 
Bache's  position,  that  by  the  purchase  at  the  master's  sale  he 
acquired  the  whole  interest  of  the  trust  estate  in  the  property. 
The  chief  interest  in  the  trust  estate  was  at  that  time  vested  in 
the  children  of  Mrs.  Dyett,  and  it  is  argued  with  great  force^ 
that  those  children  were  indispensable  parties  to  a  proceeding, 
by  which  one  of  their  trustees  sought  to  charge  upon  the  tnist 
estate,  such  a  load  of  debt ;  the  debt  growing  out  of  acts  in  which 
he  was  the  prime  mover,  and  which  if  not  of  questionable  va- 
lidity, were  certainly  improvident.  And  further,  that  the  deed 
itself,  and  the  prior  proceedings,  were  totally  defective  to  impc^ir 
or  charge  the  reversionary  trust  estate,  because  there  was  but 
one  subscribing  witness ;  when  by  the  express  terms  of  the  mar- 
riage settlement,  two  witnesses  were  required  to  an  instrument 
approving  the  disposition  or  alienation  intended.  That  this  ob- 
jection is  the  more  cogent,  because  the  whole  scope  of  the  suit, 
was  only  the  life  estate  of  Mrs.  Dyett  and  her  husband.  These 
points  present  very  serious  and  important  questions,  which  it  is 
not  necessary  for  me  to  determine. 

Passing  this  by,  I  come  to  the  next  objection  of  the  defendants, 
viz.  that  it  is  inequitable  for  the  trust  estate  to  attempt  to  dis- 
turb Bache's  title  derived  under  the  sale  in  April,  1830,  upon  the 
faith  of  the  orders  of  the  court. 

I  do  not  perceive  any  thing  inequitable  in  this  particular. 
Aside  from  the  express  notice  at  the  sale,  Bache  was  bound 
to  know  what  title  he  was  obtaining,  before  he  received  the 
deed ;  and  if  he  had  investigated  the  matter,  he  would  have 
seen  that  he  was  buying  subject  to  the  Washington  Insurance 
mortgage  and  decree.    Under  the  circumstances,  it  would  be  far 
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more  inequitable  to  permit  him,  after  buying  the  property  for  a 
nominal  bid,  subject  to  this  mortgage,  to  avoid  it  in  the  hands  of 
a  holder  in  good  faith.  There  was  nothing  covert  in  the  trans- 
action of  the  trustees  in  procuring  the  mortgage,  or  unfair  to- 
wards the  proceedings  in  Chapman's  suit.  Any  party  to  a  fore- 
closure, may  after  a  decree  of  sale,  buy  a  prior  lien  which  is  un- 
affected by  the  decree,  and  the  subsequent  sale  will  not  impair 
his  rights  in  respect  of  such  lien. 

Akin  to  this,  is  the  point  that  at  all  events,  Bache  succeeded 
to  Chapman's  right  and  interest  as  equitable  tenant  in  common 
of  one  moiety  of  the  property,  and  it  was  inequitable  for  the 
trust  estate  to  acquire  an  outstanding  claim  or  title  against  the 
common  property,  in  order  to  defeat  the  title  of  its  co-tenant ; 
and  the  court  will  not  aid  such  attempt,  especially  it  will  not, 
without  first  adjusting  all  the  equities  between  the  parties ;  and 
then  will  not  suffer  the  outstanding  claim  to  be  enforced,  beyond 
the  balance  due,  or  beyond  the  right  and  interest  of  the  tenant  in 
common  acquiring  such  claim. 

The  case  of  Van  Home  v.  Fonda^  5  J.  C.  R.  388,  407,  was 
cited  in  support  of  this  objection.  The  dictum  of  the  learned 
chancellor  in  the  case,  applies  only  to  a  continuing  community 
of  interest  in  the  subject  matter,  or  in  the  property  affected  by 
the  outstanding  claim,  where  both  tenants  in  common  are  in 
possession  under  an  imperfect  title  jointly  acquired.  The  prin- 
ciple does  not  apply  to  the  facts  before  me,  because  the  parties 
had  become  emphatically  antagonistic  to  each  other  in  their 
claims  and  interests,  and  a  sale  of  the  whole  joint  interests  had 
been  ordered,  before  the  negotiation  for  the  purchase  of  the  claim 
commenced ;  and  before  the  purchase  was  completed,  Bache,  a 
stranger  to  both  parties,  had  become  the  owner  of  all  the  inter- 
ests of  both  in  the  real  estate  affected  by  the  lien.  There  was 
thus,  no  duty  or  obligation  whatever,  remaining  on  the  part  of 
the  trust  estate  towards  Bache,  at  the  time  of  the  purchase  of  the 
mortgage  and  decree.  It  may,  perhaps,  be  contended,  that  Chap- 
man is  to  be  deemed  a  joint  and  equal  borrower  with  the  trust 
estate,  from  the  Life  and  Fire  Insurance  Company,  and  thus 
equally  entitled  to  affirm  the  contract,  or  to  insist  on  its  avoid- 
aocei  and  that  Bache  succeeded  to  his  right  in  that  behalfl 
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There  are  several  answers  to  this,  if  it  should  be  nrged.  Firsti 
if  Chapman  were  so  entitled,  it  was  a  personal  right,  and  not  one 
running  with,  or  attached  to,  the  title  to  the  property.  It  there- 
fore did  not  pass  to  Bache  by  the  master's  sale.  Secondly, 
Chapman  has  taken  care  throughout,  to  hold  forth  the  trust 
estate  as  the  borrower,  and  the  sole  borrower,  from  the  Life  and 
Fire  Company.  He  charged  against  the  trust  estate  in  his  ac- 
counts, all  the  sums  paid  towards  the  loan,  and  all  the  losses  in- 
curred by  it.  And  finally,  the  defendants  contended  at  the  hear- 
ing, that  the  trust  estate,  as  between  itself  and  Chapman,  was 
bound  to  discharge  this  mortgage  and  decree.  Therefore,  in  no 
point  of  view,  can  Chapman  be  regarded  as  a  borrower,  having 
an  equal  right  with  the  trust  estate,  to  affirm  or  to  avoid  the  ille- 
gal loan. 

This  appears  to  be  a  sufficient  answer  to  the  objection  found- 
ed upon  the  community  of  interest.  But  I  choose  to  pursue  the 
inquiry  farther  in  that  direction,  because  I  think  it  will  elucidate 
some  of  the  remaining  points  of  the  case. 

Chapman,  after  contracting  with  Stephens  in  his  own  name 
for  the  factory,  including  the  Reid  property,  arranged  with  him- 
self and  Hamersley  as  trustees  of  the  separate  estate  of  Mrs. 
Dyett,  to  become  the  joint  owners  of  the  whole  property.  Con- 
sidering his  situation  as  trustee,  the  mode  in  which  this  was 
carried  out,  was  quite  extraordinary.  The  premises  were  con- 
veyed by  Stephens  to  the  trustees,  subject  to  mortgages  to  the 
amount  of  840,600.  One  of  these,  was  Stephens'  mortgage  to 
the  trustees  themselves,  for  $9000,  executed  a  year  before ;  in 
order  to  furnish  which  sum  to  Stephens,  thereby  accommoda- 
ting Chapman,  the  trustees  had,  in  1822,  mortgaged  the  trust 
property,  consisting  of  the  house  and  lot  194  Broadway.  The 
mortgage  of  Stephens  for  $9000,  was  cancelled  by  the  purchase ; 
but  the  one  given  by  the  trustees  remained.  For  the  balance  of 
the  price,  the  trustees  gave  a  mortgage  of  $16,000  to  Stephens 
on  194  Broadway,  and  the  parties  assumed  and  pnid,  from  the 
proceeds  of  the  factory,  $4000  of  Stephens'  notes  then  outstand- 
ing. Thus,  leaving  the  notes  out  of  view  for  this  purpose,  the 
trust  estate  was  made  to  pay  the  whole  consideration  which 
was  paid  to  Stephens,  by  means  of  mortgaging,  to  the  amount 
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of  $24,000,  the  valuable  lot  in  Broadway  which  Mrs.  Dyett  had 
by  inheritance,  and  which  was  vested  in  the  trustees  in  order  to 
preservo  it  for  her  and  her  children.  < 

After  subjecting  the  trust  property,  directly  and  indirectly,  to  | 

the  whole  perils  of  the  purchase  ;  Chapman  agreed  with  himself  | 

and  Hamersley  as  trustees,  to  become  the  owner  of  an  undivided 
half  part,  and  to  conduct  the  business  of  manufacturing  on  joint 
account.  The  agreement  executed  on  that  occasion,  provided 
for  the  payment  by  Chapman  individually,  of  the  two  mort* 
gages  of  $9000  and  $15,000,  placed  upon  the  Broadway  lot ; 
and  it  was  thereby  declared,  that  Mrs.  Dyett  had  consented  to 
the  whole  scheme,  on  the  express  condition,  that  Chapman 
should  keep  her  and  her  heirs  and  representatives,  and  the  trust 
estate,  harmless  and  completely  indemnified  from  and  against 
those  mortgages,  and  from  and  against  any  loss  or  damage  to 
arise  or  accrue  to  the  trust  estate,  by  reason  of  the  purchase  of 
the  factory.  This  was  the  positive  agreement,  and  it  was  the 
least  that  equity  would  have  required  of  a  trustee,  thus  specula- 
ting for  his  own  benefit,  upon  the  credit  acquired  by  mortgaging 
the  trust  estate.  And  the  trustee,  having  not  only  failed  to  pay 
the  two  mortgages^  but  having  signally  failed  to  save  the  estate 
harmless  from  them ;  and  having  in  truth,  involved  the  trust 
fund  in  endless  perplexities  and  grievous  losses,  by  means  of  the 
unwarrantable  adventure  in  which  he  enlisted  it ;  can  expect 
no  less  than  that  equity  will  hold  him  to  the  terms  of  his  con- 
tract, and  not  suffer  him  now  to  escape  the  forfeiture  of  its  bene- 
fits which  he  has  incurred,  in  order  to  enable  him  to  detract 
from  the  little  pittance  which  the  subsequent  trustees  have  suc- 
ceeded in  saving  from  the  wreck  of  Mrs.  Dyett's  separate 
estate. 

I  speak  of  the  transaction  as  I  cannot  help  regarding  it,  not- 
withstanding the  prominence  which  Chapman  gives  to  Dyett 
in  all  these  affairs.  No  man  can  fail  to  see,  looking  at  this 
whole  history,  that  Chapman  throughout,  was  acting  zealously 
for  his  own  interests.  Where  those  were  coincident  with  the 
interest  of  the  trust,  he  was  equally  zealous  for  the  latter ;  but 
where  they  conflicted,  and  it  was  unavoidable  that  they  should , 
sometimea  conflict,  no  one  can  doubt  whose  interests  would 
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suffer,  Chapman  himself  controlling  both.  If  it  were  true,  that 
Dyett's  importunities  led  him  into  the  purchase  for  the  trust  and 
the  subsequent  mishaps,  I  can  only  answer,  that  he  should  have 
resisted  them  with  firmness,  even  to  the  point  of  being  removed 
from  the  trust.  They  cannot  excuse  him  to  the  beneficiaries  of 
the  trust,  who  have  suffered  by  his  conduct ;  whether  it  was  the 
consequence  of  weakness  or  cupidity. 

But,  to  proceed  another  step  in  Chapman's  favor,  if  there 
should  be  no  forfeiture  of  his  claim  to  be  regarded  as  a  purcha- 
ser of  one  half  of  the  property ;  there  is  no  doubt  of  the  right  of 
the  trust  estate  to  acquire  this  mortgage  and  decree,  for  its  own 
protection  against  the  losses  to  which  it  has  been  subjected  in 
its  capital,  by  means  of  the  purchase  of  the  cotton  factory.  And 
it  will  be  time  enough  for  Chapman,  or  for  Bache,  if  the  latter  now 
have  his  rights,  to  repudiate  and  avoid  the  Life  and  Fire  loan, 
and  the  half  part  of  the  mortgage  and  decree  pledged  thereupoDi 
when  he  has  complied  with  the  terms  of  his  contract  with  the 
trustees  on  the  purchase  of  the  factory. 

As  it  is  perfectly  obvious,  that  it  will  require  more  money  to 
fulfil  and  make  good  those  terms,  than  the  amount  of  half  of 
the  mortgage  and  decree  ]  it  is  useless  to  consider  the  point 
farther. 

Nor  would  this  result  be  changed,  if  the  sum  paid  by  Bache 
for  the  machinery,  in  consequence  of  the  foreclosure  of  the  Ev- 
ertson  and  Givan  mortgage,  were  thrown  into  the  scale,  in  favor 
of  Chapman  and  Bache.  And  the  same  may  be  said  of  the 
Henderson  mortgage. 

I  say  this  without  expressing  an  opinion  as  to  the  propriety 
of  charging  upon  the  trust  estate  exclusively,  the  pajrment  of 
those  mortgages.  I  am  aware  that  Chapman  insists,  the  trust 
estate  was  bound  to  pay  the  whole  of  the  Washington  Insurance 
mortgage  and  decree,  and  it  is  said  the  estate  so  agreed  with 
Stephens.  As  to  this,  in  the  first  instance  Chapman  made  such 
an  agreement  with  Stephens.  Then  in  the  deed  executed  by 
Stephens,  the  trustees  agreed  to  pay  up  the  mortgage.  But 
neither  of  these  agreements  afiect  the  question,  which  is  this ; 
who,  as  between  Chapman  and  the  trust  estate,  was  to  pay  the 
mortgage,  on  their  becoming  joint  owners  of  the  property  ?    I 


NEW  YORK— SEPTEMBER,  1846.  345 


Welk  Y.  Chapman. 


find  no  answer  to  this  question  in  the  proofs.  An  inference 
may  be  drawn,  that  the  estate  was  to  pay  a  part  of  it,  fronx 
Chapman's  stipulation  to  pay  the  mortgages  on  lot  194  Broad- 
way. But  a  more  probable  inference  from  the  proofs,  is  that 
there  was  no  express  agreement  on  the  subject ;  it  being  sup- 
posed that  the  mortgages  would  all  be  paid,  in  time,  out  of  the 
profits  of  the  factory. 

I  should  have  noticed  before,  an  argument  that  the  $16,00(> 
mortgage,  on  lot  194  Broadway,  was  invalid  against  the  trust 
estate,  and  therefore  its  payment,  in  whole  or  in  part,  was  a  vol- 
untary act,  with  the  consequences  of  which  the  defendants  are 
not  to  be  charged.  To  this  1  need  only  say,  that  it  would  be  a 
bold  proposition,  in  the  mouth  of  Chapman,  who  executed  it ; 
and  as  to  Bache  and  the  other  defendants,  equally  so,  if  they 
claim  Chapman's  right  to  repudiate  it.  As  strangers  to  it,  they 
have  nothing  to  say  in  the  matter.  Therefore,  I  need  not  in- 
quire how  far  the  trustees,  after  keeping  and  consuming  the  prop* 
erty,  for  the  purchase  money  of  Vhich  it  was  given,  could  be 
permitted  to  avoid  the  mortgage  for  defects  in  its  execution  ;  still 
less  is  it  necessary  to  examine  the  grave  and  momentous  ques- 
tions arising  upon  such  alleged  defects. 

As  to  the  validity  of  that  mortgage,  after  it  went  into  the  Life 
and  Fire  Company,  what  I  have  said  already,  shows  that  Ste-/ 
phens  could  affirm   the  company's  title  to  it,  and  make  its 
transfer  to  a  stranger,  valid. 

It  remains  for  me  to  examine,  in  connection  with  this  head  of 
the  cause,  the  set  ofis  claimed  in  favor  of  the  defendants. 

First.  The  payments  made  by  Chapman  to  the  Life  and  Fire 
Company,  were  charged  to  the  trust  estate  in  the  factory  ac- 
counts, and  are  not  to  be  deemed  applicable  to  bis  contract  of 
purchase  of  the  one-half  of  the  property,  in  any  greater  degree 
than  those  accounts  in  general.  Then,  in  regard  to  such  an  ap- 
plication of  any  of  those  accounts  ]  it  is  clearly  inadmissible. 
His  contract  was  to  discharge  the  $24,000  of  mortgages,  which 
as  trustee,  he  had  placed  on  the  capital  or  corpus  of  the  trust 
fund.  His  performance,  in  this  view  of  it,  consisted  in  running 
up  a  huge  account ;  which,  so  far  as  there  was  any  benefit  from 
it,  enured  to  the  benefit  exclusively  of  the  life  tenants  of  the  in* 
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come,  Mrs.  Dyett  and  her  husband,  (almost  wholly  to  the  lat- 
ter ;)  while  the  mortgages  on  194  Broadway,  were  left  to  eat  out 
all  that  was  valuable  of  the  trust  capital.  The  statement  of  the 
facts  is  sufficient,  without  dwelling  upon  their  force. 

Regarded  as  a  set  off  to  the  Washington  Insurance  mortgage 
and  decree,  how  does  the  matter  stand  ?  These  securities  are, 
beyond  doubt,  to  be  deemed,  a  part  of  the  capital,  the  body,  of 
the  trust  estate.  As  such,  they  are  in  no  wise  liable  for  any 
debts  or  charges  of  Mrs.  Dyett,  or  of  Joshua  Dyett  in  bis  life 
time.  Now,  the  set-offs  set  up,  consist  exclusively  of  such  debts 
and  charges.  The  whole  factory  concern,  out  of  which  they 
grew,  was  carried  on,  not  to  enlarge  the  trust  capital  for  the  be- 
nefit of  the  beneficiaries  in  remainder,  but  to  swell  the  income, 
for  the  immediate  benefit  of  those  entitled  to  the  current  rents 
and  profits.  I'here  is  no  pretence  that  the  debt  to  Chapman,  or 
that  to  the  Prall's,  was  contracted  by  the  trustees,  for  the  benefit 
of  the  estate  in  remainder.  (See  North  American  Coed  Cam- 
pany  v.  Dyett^  7  Paige,  9.)  And  as  to  the  balance  to  Chapman, 
if  such  pretence  had  been  made,  and  it  were  made  out  that  a 
benefit  to  the  capital  was  intended,  I  do  not  perceive  how  equi- 
ty could  sanction  the  claims  in  his  favor ;  he  being  the  trustee, 
and  it  appearing  that  no  benefit  ensued. 

Indeed,  from  the  decision  cited,  it  may  be  doubted  whether  the 
balance  due  to  Chapman,  prior  to  1827,  could,  after  that  time, 
be  charged  upon  the  income  of  the  trust  property.  However, 
the  right  to  charge  it  upon  the  income  was  not  contested  by  the 
complainants ;  and  to  the  extent  of  the  value  of  Mrs.  Dyett's 
net  income  for  her  life,  the  account  of  Chapman  and  the  Prall 
debt,  in  the  hands  of  Bacbe  as  assignee,  may  be  deemed  a  valid 
set  off  against  the  mortgage  and  decree.  There  must  also  be 
deducted,  the  balance  paid  by  Chapman  to  the  Life  and  Fire 
Company,  and  to  the  Washington  Insurance  Company,  over 
and  above  what  was  released  by  th^  Life  and  Fire  loan. 
The  value  of  the  life  interest  in  the  income,  may  be  ascer- 
tained on  the  principle  of  life  annuities;  and  as  Chapman's 
account  confessedly  exceeds  the  value,  no  reference  as  to  that 
account  is  required.  The  crediting  in  favor  of  the  estate,  of  the 
'96000  paid  to  Chapman  by  Dyett,  out  of  the  factory,  on  Dyett's 
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attempt  to  purchase  his  interest,  in  1825,  which  sum  is  justl7 
chargeable  to  Chapman,  would  not  affect  this  result. 

The  set-off  of  the  Life  and  Fire  bonds,  cannot  be  allowed  for 
even  the  sum  paid,  as  they  were  void ;  and  they  are  not  con- 
nected with  this  transaction  in  such  a  way  as  to  give  Bache 
any  equitable  claim. 

The  bond  and  mortgage  for  $6000,  by  Chapman  to  Stephens, 
dated  March  12th,  1824,  are  void  for  usury  as  against  Chapman. 
He  was  to  pay  interest  quarterly  on  that  sum,  and  Stephens  took 
an  agreement  from  Chapman,  in  the  name  of  Jones  and  Buck, 
for  the  payment  of  $800  more,  each  year,  in  quarterly  pay- 
ments, in  respect  of  his  whole  advance  of  $11,288  34,  which 
included  the  $6000. 

But  Bache.  the  purchaser  of  Chapman's  title,  at  a  sale  under 
a  decree,  has  no  right,  according  to  the  decision  in  Post  v.  The 
Bank  of  Utica,  before  cited,  to  object  to  the  legality  of  this 
mortgage  on  the  ground  of  usury.  As  to  the  further  objection, 
growing  out  of  the  unlawful  transactions  by  which  the  Life 
and  Fire  Company  acquired  the  $6000  mortgage  from  Stephens, 
the  case  stands  in  this  position :  If  the  assignment  transmitted 
any  title  to  the  Life  and  Fire  Company,  such  title  became  vested 
in  Mr.  Wells,  by  the  indenture  of  May  3d,  1830.  If  the  Life 
and  Fire  Company  acquired  no  right  or  title,  then  Stephens 
continued  to  be  the  owner  of  the  bond  and  mortgage,  and  it 
passed,  in  that  event,  to  the  trust  estate,  in  September,  1830,  by 
the  assignment  set  up  in  the  answer. 

Thus,  in  either  view  of  the  matter,  the  trust  estate  became 
entitled  to  the  bond  and  mortgage,  and  the  foreclosure  thereon 
cut  off  all  Chapman's  interest  as  purchaser  under  the  agree- 
ment in  1823,  which  passed  to  Bache  by  the  master's  sale. 

This  result  has  been  rendered  comparatively  unimportant, 
by  my  previous  conclusions  in  respect  of  the  interest  which 
Bache  acquired  at  that  sale. 

This  mortgage  debt  is  also  urged  as  a  claim  against  Chap- 
man's account,  to  the  extent  of  the  $6000  and  interest,  under 
the  assignment  in  September,  1830,  even  if  the  bond  and 
mortgage  were  invalid ;  because  there  was  a  precedent  debt 
untainted  by  usury,  which  was  transferred  by  that  assignment. 


348  CASES  IN  CHANCERY. 

Welia  y.  Chapman. 

In  this  view,  there  could  be  no  set  off,  for  the  reason,  that  be-^ 
fore  the  trust  estate  acquired  the  debt,  Chapman  had  assigned 
his  claim  against  the  trust  estate,  to  Talman. 

On  the  other  hand,  there  is  no  good  reason  for  holding,  that 
the  trust  estate,  in  any  mode  in  which  they  may  make  the 
bond,  mortgage  or  debt  of  96000,  available ;  should  be  restricted 
to  the  sum  which  was  paid  for  its  transfer. 

As  to  the  binding  force  of  the  order  of  December  23d,  1831, 
1  am  not  aware  that  any  advantage  can  be  derived  to  the  de- 
fendant's, by  adhering  to  Che  terms  of  that  order,  which  has 
not  been  given  to  them  in  this  suit  If  there  be  any  other, 
I  will  hear  the  parties  on  the  subject,  when  they  appear  to 
settle  the  draft  of  the  decree.  The  Moulthrop  lot,  which  is 
excepted  in  that  order,  will  of  course  be  excepted  now ;  it  being 
conceded,  that  it  was  never  subject  to  the  Washington  Insurance 
Company  mortgage. 

As  to  the  Reid  factory  and  lot ;  on  the  one  side,  it  is  claimed 
that  when  Stephens  became  the  owner  of  (hose  and  of  the  Slee 
Factory  also,  the  grant  of  the  use  of  the  water  executed  by  Slee 
to  Reid,  became  merged  in  the  estate  out  of  which  the  grant 
issued ;  and  if  that  were  not  the  result,  then  the  grant  itself  is 
forfeited,  by  the  perversion  of  the  water  to  the  use  of  a  cotton 
mill,  instead  of  a  paper  mill  to  which  it  was  restricted.  On  the 
other  side,  it  is  contended  that  there  has  been  no  substantial 
change  made  in  the  use  of  the  water  power ;  and  if  there  have 
been,  it  was  effected  by  Stephens,  under  whom  the  complain- 
ants claim,  and  who  was  in  effect  Bache's  grantor,  and  the 
complainants  cannot  be  permitted  to  raise  the  question,  AH 
these  propositions,  except  that  as  to  a  forfeiture,  are  susceptible 
of  a  brief  and  common  answer.  The  complainants  now  repre- 
sent the  Washington  Insurance  Company,  whose  title  by  mort- 
gage, was  paramount  to  Stephens,  and  vested  them  with  the  right 
to  insist  on  the  restricted  use  of  the  water,  while  it  subjected  them 
to  permit  its  use  for  a  paper  mill  by  those  deriving  title  from 
Reid  prior  to  their  mortgage.  The  defendants  represent  the 
latter  right,  as  well  as  Stephens'  title  to  the  Slee  factory ;  while 
the  complainants,  in  1830,  were  deprived  of  all  their  estate 
derived  from  Stephens,    Now,  in  1832,  when  Stephens  owne^ 
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both  factories,  though  there  might  have  been  a  merger  as  to  him 
and  his  equity  of  redemption  in  both,  there  was  none  as  to  the 
mortgagees  respectively.  The  Henderson  mortgage  held  the 
water  power  granted  for  the  use  of  the  paper  mill,  and  the 
Washington  Insurance  mortgage  in  Uke  manner  held  the  right 
to  restrict  its  use  to  that  object. 

The  complainants  as  assignees  of  that  mortgage  have  the 
same  right  now. 

I  do  not  think  that  the  perversion  of  the  water,  eflfected  a  for- 
feiture of  the  whole  privilege.  There  is  nothing  in  the  grant 
to  require  so  strict  a  construction,  and  the  circumstance  of  the 
change  being  made  by  one  who  owned  both  establishments, 
would  make  the  application  of  a  forfeiture,  very  harsh  and 
severe,  if  one  were  required  by  the  contract. 

But  the  complainants  have  a  clear  right  to  restrict  the  use  of 
the  water  to  the  terms  of  the  grant ;  and  they  may  have  a  per- 
petual injunction,  restraining  the  defendants  and  those  claiming 
the  Reid  lot  under  them,  from  applying  the  water  to  any 
hydraulic  purpose  other  than  the  use  of  a  paper  mill. 

They  are  also  entitled  to  a  reference,  to  ascertain  the  bounda- 
ries of  these  properties  respectively,  in  order  that  the  purchaser 
of  the  Slee  factory  and  premises  under  the  decree,  may  know 
their  extent,  and  be  quieted  in  his  possession. (a) 

As  it  is  made  a  distinct  point,  I  ought  to  notice  more  at  large, 
the  argument  that  the  trust  estate  should  not  be  })ermitted  to 
enforce  the  Washington  Insurance  decree,  for  any  mote  than  its 
cost  to  the  estate. 

There  is  no  good  ground  for  this,  in  my  judgment.  The  trus- 
tees, when  they  purchased  the  decree,  (as  I  have  before  had  occa- 
sion to  observe,)  stood  in  no  relation  of  trust  or  confidence,  or  duty, 
to  Bache  or  those  whom  he  represents.  They  had  the  same  right 
to  buy  it,  that  any  stranger  had  ;  and  the  same  right  to  make 
all  they  could  out  of  the  property  which  it  incumbered. 

In  consequence  of  Mrs.  Dyett's  life  interest  in  the  mortgage 
and  decree  being  absorbed  by  the  set-off  of  Chapman's  debt,  the 
whole  amount  recovered  under  the  decree  in  this  suit,  will  he* 
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long  to  the  capital  of  the  trust  fund,  and  to  her  children,  exclu- 
ding her  from  its  benefit. 

The  complainants  are  entitled  to  a  decree  on  these  principles, 
for  a  sale  of  the  mortgaged  premises,  after  ascertaining  the  boun* 
daries,  and  the  amount  due  for  principal  and  interest  upon  the 
former  decree.  They  will  receive  such  amount,  with  the  costs 
of  the  suit,  out  of  the  proceeds  of  the  sale. 

(a)  The  portioa  of  the  decree  for  setUiDg  the  boundaries  of  the  respective  factory 
Iota,  was  as  follows: 

'*  And  it  is  further  ordered  and  decreed,  that  each  master  do  ascertain  the 
true  and  definite  boundaries,  of  the  premises  and  parcels  of  the  lands  men- 
tioned in  the  pleadings  as  conveyed  by  Samuel  Slee  to  George  Raid,  and  to  distin- 
guish and  set  oat  the  same  by  proper  metes  and  bounds,  and  whether  the 
building  and  factory  known  as  the  Reid  factory,  and  built  and  erected  by  the  said 
George  Reid,  is  wholly  within  the  parcel  of  land  conveyed  by  the  said  Samuel 
Slee  to  the  said  George  Reid,  as  mentioned  in  the  pleadings  ;  and  whether  some, 
and  what  part  thereof,  or  of  the  wheels  or  erections  connected  therewith,  are  not 
beyond  and  without  such  boundaries,  and  where  and  upon  what  parcel  of  land  or 
premises  any  part  of  such  factory,  building,  wheels  or  erections  are  or  stand.  And 
for  such  purpose,  the  parties  respectively  are  to  deliver  to  such  master,  all  deeds, 
instruments,  surveys  or  plans,  in  their  possession  or  under  their  control,  and  the 
defendants,  or  such  of  them  as  are  in  poesession  of  the  said  premises,  ^re  to  grant 
and  allow,  free  and  reasonable  access,  to  and  upon  such  premises,  from  time  to 
time,  as  may  be  required,  to  the  complainants,  their  solicitors,  surveyors  or  agents, 
for  the  purpose  of  inspecting,  surveying  and  examining  into  the  premises.  And 
that  such  master  be  authorized  to  employ  a  suitable  surveyor  for  such  purpose,  and 
to  cause  to  be  made  all  proper  maps  and  plans  of  the  premises.  And  he  may 
make  a  separate  report  thereupon  if  required  by  either  of  the  parties  in  the  cause 
who  have  appeared  and  answered.*' 
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Rider  v.  Mason. 
E.  and  D.  C*  Silleck  v.  Mason. 

The  8uq>la8  of  an  annaitj  for  life,  payable  half  yearly,  out  of  the  income  of  real 
and  peraonal  estate,  devised  and  given  to  trustees  by  a  will,  beyond  wbat  is  ne- 
cessary for  the  support  of  the  annnitant,  is  liable  to  the  payment  of  his  debts. 

Where  an  injunction  is  granted  in  fayor  of  a  judgment  creditor,  to  reach  the  surplus 
of  such  an  annuity  presumptively  shown  to  exist,  it  should  go  without  the  quali« 
fication  as  to  trust  funds  created  by  or  proceeding  from  others,  mentioned  in  the 
thirty-eighth  section  of  the  revised  statutes,  relative  to  the  court  of  chancery  ; 
or  the  officer  granting  it  should  cause  to  be  specified  the  portion  of  the  trust 
fund,  which  the  judgment  debtor  may  use  for  his  support. 

In  a  creditor's  suit,  the  court  will  not  consider  the  regularity  of  the  execution.   Tho 
party  must  move  to  set  it  aside  in  the  court  whence  it  issued. 
October  5th,  1846.  • 

These  were  creditor^'  suits,  commenced  on  the  return  of  ex- 
ecutions unsatisfied.  The  respective  bills  sought  to  reach  a 
portion  of  an  annuity  of  $2600,  to  which  the  defendant  was 
entitled  under  the  will  of  his  father.  The  annuity  was  payable 
half-yearly,  out  of  the  income  of  a  large  fund  of  real  and  personal 
estate,  which  by  the  will  was  vested  in  trustees.    The  defendant 

(a)  Assistant  Vice-Chancellor  Sandford,  was  sworn  into  office,  as  Vice-ChanceU 
lor,  on  the  firat  day  of  October,  1846.  He  received  bis  appointment,  to  take  effect 
on  that  day,  from  Governor  Wright  and  the  Senate,  on  the  twelfth  day  of  May 
preceding, 
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had  a  wife  liying,  but  no  children,  and  it  was  alleged  that  the 
annuity  was  double  what  was  necessary  for  his  support  and 
maintenance.  On  filing  the  bills,  injunctions  were  issued,  re* 
straining  the  defendant  from  disposing  of  his  property,  in  the 
usual  form,  except  that  there  was  no  exception  of  funds  held  in 
trust  for  him,  where  the  fund  was  created  by  or  proceeded  fiom 
some  other  person.  The  injunctions  were  served  just  before  an 
instalment  of  the  annuity  became  payable.  The  defendant  now 
moved  to  dissolve  the  injunction,  on  this  omission  as  to  trust 
funds,  and  on  another  ground,  which  is  mentioned  in  the  opinion 
of  the  court. 

/.  Baughton,  for  the  complainant,  Rider. 

C  Judsan,  for  the  complainants,  Sillecks. 
J.  J.  Ring,  for  the  defendant. 

The  Yice-Chancellor. — ^The  objection,  that  the  execution 
was  made  returnable  in  less  than  sixty  days,  is  not  valid.  The 
defect  in  the  writ  makes  it  irregular,  and  not  void,  and  the  de- 
fendant's remedy  was  by  a  motion  to  set  it  aside  in  the  court 
whence  it  issued.    ( Williams  v.  Hogeboon^,  8  Paige,  469.) 

The  objection  to  the  injunction,  presents  a  more  difficult  point. 
It  is  true  that  the  sixty-third  section  of  the  statute  relative  to 
uses  and  trusts,  (I  R.  S.  730,)  provides  that  persons  beneficially 
interested  in  trusts  for  the  receipt  of  the  rents  and  profits  of 
lands,  cannot  assign,  or  in  any  manner  dispose  of,  such  interest. 
But  the  fifty-seventh  section  of  the 'same  statute,  enables  credi- 
tors to  reach  the  surplus  of  such  rents  and  profits,  beyond  the 
sum  that  may  be  necessary  for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  is  created. 

The  chancellor,  in  Hallett  v.  Thompson,  (5  Paige,  683,)  holds, 
that  similar  trusts  for  the  application  of  the  income  of  personal 
property,  are  subject  to  the  sections  which  I  have  cited  from  the 
statute  relative  to  uses  and  trusts. 

In  this  case,  so  far  as  it  is  now  properly  before  me,  it  seems 
that  the  defendant's  annuity  of  $2600,  under  his  father's  will, 
proceeds  from  a  trust  of  both  real  and  personal  property.    And 
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beyond  what  is  necessary  for  his  support,  and  that  of  his  family, 
(there  appearing  to  be  no  provision  for  the  accumulation  of  the 
surplus,)  the  annuity  is  subject  to  the  claims  of  his  creditors  in 
the  same  manner  as  other  things  in  action. 

The  exception  in  the  thirty-eighth  section  of  the  title  of  the 
revised  statutes  relative  to  the  court  of  chancery,  exonerating 
from  creditors  suits,  a  trust  fund  created  by  or  proceeding  from 
some  person,  other  than  the  judgment  debtor,  (2  R.  S.  174,)  is  te 
be  taken  in  connection  with  the  statute  as  to  uses  and  trusts ; 
and  thus  construed,  it  is  limited  to  the  portion  of  the  trust  fund 
necessary  for  the  support  and  maintenance  of  the  debtor  and  his 
family.  I  do  not  see  how  the  right  of  creditors  to  the  surplus  is^ 
to  be  protected  in  such  a  case,  if  the  injunction  contains  the  ex- 
ception in  the  words  of  the  thirty-eighth  section  of  the  statute 
relative  to  this  court.  Before  it  can  be  ascertained  whether  there 
be  any,  and  what  surplus,  the  fund  will  be  dissipated  and  gone. 
Nor  will  it  answer  any  better  purpose,  to  insert  a  qualification,  so 
that  the  injunction  shall  apply  to  all  the  fund,  except  what  is 
necessary  for  the  party's  support.  This  will  leave  him  to  be  the 
judge  of  his  own  necessities  in  that  behalf,  and  the  result  in  gen- 
eral would  be,  that  no  surplus  would  actually  remain.  In  order 
to  do  entire  justice  to  the  creditor,  as  well  as  the  beneficiary,  I 
think  that  when  the  bill  shows  presumptively,  that  there  is,  or 
should  be,  such  a  surplus,  the  injunction  must  go  without  qual- 
ification ;  or  be  limited  so  as  to  restrict  the  debtor  from  using  any 
more  than  a  specified  portion  of  the  trust  fund.  Either  party 
may,  under  the  clause  last  su^^ested,  apply  summarily  for  relief, 
and  until  the  extent  of  the  party's  support  be  ascertained  in  the 
proper  mode,  the  court  can  take  care,  on  the  one  hand,  that  he 
shall  not  be  left  wholly  destitute ;  and  on  the  other,  that  his 
creditors  shall  not  be  remediless. 

In  this  instance,  there  should  be  some  modification  of  the  in- 
junctions, and  I  will  hear  the  parties  on  that  point,  on  settling 
the  order. 

The  motion  to  dissolve  the  injunctions  are  denied,  without 
costs.(a) 

(a)  See  tbeie  caaes  on  an  appeal  from  a  sabeequent  order  of  the  vice-chancellor, 
SiUeck  T.  JtfoMfi,  3  Barl>.  Ch.  R.  79. 

Vol.  IV.  45 


bU  CASISS  IN  GHANCERr. 


Butler  ▼.  Halsey. 


Butler  and  Wifk  v.  Halsey  and  others. 

Where  '*  liberty  to  apjlf*  limply,  is  reserved  in  a  decree,  the  court  may  proceed 

upon  it  summarily. 
Bat  when  the  reservation  is,  "  liberty  to  apply  for  further  directione"  the  cause 

most  be  regularly  set  down  for  a  hearing,  and  the  court  will  not  proceed  on  a 

petition  only. 
When  by  reason  of  new  facts,  additional  and  auxiliary  provisions  are  requisite  to 

carry  the  decree  into  efiect,  after  disposing  of  the  points  reserved  ;  such  facts 

may  be  brought  forward  by  petition,  and  the  court  will  hear  the  petition,  with 

the  cause  itself  on  the  further  directions* 
The  same  course  may  be  pursued,  when  there  has  been  a  change  of  parties  or  the 

accession  of  new  parties  in  Interest,  since  the  decree,  but  not  of  such  a  character 

as  to  require  a  formal  revivor. 
A  guardian  ad  litem  for  such  new  parties  as  are  infants,  will  be  appointed  ex  parte^ 

to  represent  them  on  the  petition  and  hearing. 
Oct  32;  Oct.  28,  1846. 

In  this  cause,  there  had  been  a  decree  made,  settling  certain 
tights  in  the  separate  estate  of  Mrs.  Butler,  in  a  suit  in  which 
she  and  her  husband  were  complainants,  and  her  infant  chil* 
dren  then  in  esse,  and  her  trustee,  were  defendants.  The  de- 
cree contained,  "  liberty  to  apply  to  the  court  for  further  directions 
on  the  foot  of  this  decree,"  whenever  a  child  of  Mrs.  Butler 
should  attain  the  age  of  twenty-one  years.  On  that  event,  a 
question  would  arise  as  to  the  distribution  of  the  income,  which 
was  not  decided  by  the  decree. 

The  New  York  Life  Insurance  and  Trust  Company,  became 
the  trustees  of  the  fund,  and  Mrs.  Lippincott,  one  of  the  children 
of  Mrs.  Butler,  (and  who  was  married  af\er  the  decree,)  had  be* 
come  twenty-one  years  of  age.  Two  children  of  the  complain- 
ants, were  born  after  the  entry  of  the  decree,  who  had  rights  in 
the  estate.  It  was  claimed  in  behalf  of  the  children  that  they 
w^re  entitled  to  the  whole  income,  after  Mrs.  L.  became  of  age ; 
and  that  a  decree  in  another  suit,  had  established  their  right. 
This  was  denied  by  Mr.  Builer.  Upon  this,  the  trustees  pre- 
sented their  petition,  setting  forth  the  conflicting  claims,  and 
their  doubts  on  the  subject,  and  asking  the  direction  of  the  court 
as  to  the  payment  of  the  incomf . 
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B.  Robinson^  for  the  petitioners. 

A.  L.  Robertson^  for  Batler  and  wife. 
A.  S.  Johnson,  for  Lippincott  and  wife. 

W,  H.  Belly  for  the  infant  defendants. 

££  W.  Warner^  claiming  to  represent  Mr.  Butler,  and  allow* 
ed  to  speak  to  the  cause  as  amicus  curitB,  objected  that  nothing 
could  be  done  without  setting  the  cause  down  for  a  hearing  on 
further  directions  and  bringing  in  as  parties  the  postnatij  and 
Mr.  Lippincott. 

The  Vice-Chancellor. — The  decree  in  this  cause  gave  to 
the  parties  interested,  '<  liberty  to  apply  10  the  court  for  further 
directions  on  the  foot  of  this  decree/'  whenever  a  child  of  Mrs. 
Butler's  became  of  age. 

This  event  has  occurred,  and  the  petition  is  presented  by  the 
trustees  of  the  fimd  for  further  directions. 

When  liberty  to  apply  is  reserved  in  a  decree,  the  court  may 
proceed  upon  it  summarily  ;  but  the  court  does  not  so  proceed 
upon  further  directions.  For  the  latter  pur|K)se,  the  cause 
roust  be  regularly  set  down  for  a  hearing.  Indeed,  in  strictness 
there  must  be  an  ex  parte  order  obtained  for  bringing  it  to  a 
hearing. 

In  (his  decree,  I  think  the  liberty  to  apply  is  CQUtrolled  by  the 
clause  for  further  directions,  so  that  the  further  equities  men- 
tioned in  connection  with  it,  can  only  be  determined  upon  a 
hearing  of  the  cause  in  due  form.  But  when  by  reason  of  new 
facts,  some  additional  and  auxiliary  provisions  are  requisite  on 
the  further  directions,  to  carry  into  effect  the  decree  already  made, 
after  settling  the  points  reserved ;  those  facts  may  be  brought 
forward  by  petition,  and  the  court  will  hear  the  petition  with 
the  cause  itself.  So  when  there  has  been  a  change  of  parties,  or 
an  accession  of  new  parties  in  interest  subsequent  to  tlie  decree, 
but  not  of  such  a  character  as  to  require  a  formal  revivor. 

In  this  case  there  have  been  such  changes.    The  New  York 
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Life  Insurance  and  Trust  Company,  have  become  trustees  in  the 
place  of  the  defendant  Haisey ;  two  children  have  been  bom  to 
Mrs.  Butler  since  the  entry  of  the  decree,  who  are  entitled  to 
rights  under  it :  and  her  daughter,  who  has  become  of  age,  is 
married  to  Mr.  Lippincott. 

It  is  obvious  that  no  order  can  be  made  in  the  cause,  without 
giving  to  these  parties  an  opportunity  to  be  heard ;  and  equally 
so  that  this  petition  does  not  present  all  of  them  to  the  court, 
independent  of  the  other  difficulty  already  stated  in  regard  to  the 
further  directions. 

By  combining  this  petition,  or  another  setting  forth  the  births 
and  marriage  adverted  to,  with  a  hearing  of  the  cause  for  fur- 
ther directions ;  I  think  the  object  of  the  parties  may  be  obtain- 
ed, without  the  expense  and  delay  of  a  supplemental  bill.  I 
will  therefore  direct,  that  either  of  the  parties  who  appeared  in 
the  original  suit,  may  bring  it  to  a  hearing  for  further  directions, 
•with  leave  to  Lippincott  and  wife  to  present  their  claims  and  in- 
terests by  a  petition  to  be  brought  on  with  the  cause,  on  notice 
to  the  other  parties,  and  that  the  petition  of  the  New  York  Life 
Insurance  and  Trust  Company,  stand  over  to  be  heard  at  the 
same  time.  The  petition  of  Lippincott  and  wife  will  state  the 
birth  of  the  new  parties,  and  previous  to  its  being  served  with 
notice  of  its  intended  presentation,  it  must  be  brought  forward 
ex  parte,  to  enable  the  court  to  appoint  a  guardian  for  the  two 
infants  who  are  such  new  parties,  to  represent  them  on  the 
bearing. 

The  costs  of  the  parties  who  appeared  on  this  application  will 
be  reserved. 
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The  coait  of  ebanceiy  will  rMtnun  by  injnnetioii,  the  farther  eontinatnee  of  a 
privmte  nainnee,  in  behalf  of  one  whoee  adjacent  tenement  or  trade  is  injared  ia 
its  enjoyment  or  impaired  in  ita  advantages  by  each  noiianoe,  and  there  is  no 
adequate  remedy  at  law. 

A  placard,  paraded  or  potted  in  a  poUio  street,  before  the  door  of  an  aoctioneer, 
cautioning  strangen  to  beware  of  mock  aactions,  oonstitntes  a  nuisance  reme* 
diabie  by  injanction. 

It  is  no  objection  to  the  jorisdictlon,  that  the  placard  may  also  be  treated  as  a 
libel. 

'When  it  appeared  that  each  placard  was  paraded  by  the  dtrf  otion  of  the  mayor  of 
a  city,  who  was  also  the  head  of  the  police  therein,  under  a  statute  which  an* 
tbortxed  the  police  to  caution  strangers  against  mock  auctioneers,  and  like  Tioioaa 
persons ;  the  party  having  been  charged  with  keeping  a  mock  auction  storo,  and 
the  mayor  belicTiog  him  to  be  guilty  of  such  offence  ;  the  court  of  chancery  will 
not  interpose  to  restrain  such  placard  by  injunction,  but  will  leave  the  party  to 
his  remedy  at  law. 

Whether  such  a  statute  be  constitutional,  qugre  ? 

Equity  always  interferes  with  reluctance  for  the  protection  of  rights  of  property  by 
injunction,  when  those  rights  are  mingled  with  the  administration  of  criminal 
jurisprudence. 

Oct.  14, 15 ;  Oct.  39, 1846. 

The  bill  was  filed  and  a  temporary  injunction  issued,  restrain- 
ing the  defendant  and  those  under  him,  from  parading,  placing 
or  keeping,  before  the  door  of  the  complainant's  auction  store. 
No.  142  Broadway,  during  business  hours,  an  offensive  placard, 
warning  strangers  to  beware  of  mock  auctions.  The  injunction 
was  accompanied  by  an  order  to  show  cause  why  it  should  not 
be  continued ;  and  the  case  came  before  the  court,  on  showing 
cause.  Affidavits  of  the  defendant,  (who  acted  in  the  matter  as 
mayor  of  the  city  of  New  York,)  of  the  chief  of  police  and  of 
various  policemen,  were  read  in  opposition  to  the  application. 
The  material  facts  are  sufficiently  stated  in  the  decision  of  the 
court. 

W.  Curtis  Noyes  and  jP.  A.  TaUmadge^  for  the  complainant 

/.  7.  Bradjft  for  the  defendant. 
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Thg  Yice-Chancellor. — There  were  several  objections  to 
the  jurisdiction  of  this  court  upon  the  case  made  by  the  bill, 
which  the  learned  counsel  for  the  city  argued  with  much  ear- 
nestness and  force.  I  have,  nevertheless,  no  doubt  on  that  sub- 
ject. Whether,  under  all  the  circumstances,  as  now  appearing, 
an  injunction  ought  to  be  granted  ;  or  whether  upon  the  case 
as  it  will  finally  appear,  the  complainant  should  be  relieved  ]  are 
very  different  questions. 

It  is  clear  to  my  mind,  that  the  obstruction  of  the  complain- 
ants lawful  business,  as  detailed  in  the  bill,  constitutes  a  nui- 
sance against  which  equity,  under  ordinary  circumstances,  is 
bound  to  relieve.  This  is  upon  the  same  principle,  which  holds 
that  the  obstruction  of  a  public  street  or  way  in  a  city,  by  teams, 
carts,  carriages,  and  the  like,  continuing  constantly  or  in  close 
succession  at  a  man's  store,  warehouse,  distillery,  or  other  manu- 
factory, although  the  same  be  for  the  purposes  of  his  trade ;  con- 
stitutes a  public  nuisance.  (See  The  People  v.  Ounninghamf 
1  Denio,  624;  The  King  v.  Russell^  6  East,  427.)  Any  person 
whose  adjacent  tenement  or  trade,  is  injured  in  its  enjoyment  or 
impaired  in  its  advantages,  by  such  an  obstruction,  may  unques- 
tionably recover  damages  at  law,  or  restrain  the  further  continu- 
ance of  the  nuisance,  by  an  injunction  from  a  court  of  equity. 
[Semple  v.  The  London  and  Birmingham  Railroad  Company ^ 
9  Simons,  209  ;  1  Railway  Gases,  480.) 

In  this  instance,  on  the  case  made  on  the  bill,  although  the 
defendant  did  not  interfere  with  the  complainant's  trade  and  oc- 
cupation as  an  auctioneer,  by  blocking  up  the  street  and  side 
walk  in  front  of  his  store,  with  teams  or  carts,  so  as  to  impede 
Che  free  ingress  and  egress  of  merchants  and  others, who  might 
desire  to  attend  his  sales ;  he  internipted  and  destroyed  the  com- 
plainant's business  more  effectually,  by  keeping  a  man  posted 
before  the  door  of  the  latter,  with  the  placard  in  staring  capitals, 
.^'  STRANaERs,  Beware  of  Mock  Auctions."  It  may  be  that 
the  placard  was  a  libel,  which,  unless  justified,  would  subject 
the  defendant  to  corresponding  punishment,  both  by  way  of 
damages  and  by  indictment ;  but  it  was  none  the  less  a  private 
nuisance,  injuriously  and  summarily  affecting  the  property  and 
lawful  pursuits  of  the  complainant,  and  as  such,  it  falls  within 
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the  clearly  established,  and  I  may  justly  add,  beneficent  juris* 
diction,  of  the  court  of  chancery.  And,  I  am  sure,  no  one  will 
feel  the  slightest  apprehension  of  an  undue  or  dangerous  exer* 
cise  of  the  powers  of  chancery,  if  they  are  pushed  no  farther 
than  to  prevent  one  individual,  whether  he  be  high  in  station  or 
a  private  citizen,  from  trampling  upon  his  neighbor's  rights,  and 
utterly  destroying  his  neighbor's  trade  and  business,  without 
authority  of  law,  by  means  of  an  offensive  and  false  placard  or 
standing  advertisement,  kept  before  his  store  or  office.  The 
most  zealous  stickler  for  the  bill  of  rights  in  our  expiring  con- 
stitution, will  not  distrust  the  preservation  of  liberty  of  speech 
and  of  the  press,  from  the  suppression  and  pimishment  of  such 
an  outrage. 

If  there  be  no  remedy  for  the  offence,  other  thap  the  slow  and 
uncertain  process  of  an  indictment,  or  a  suit  for  damages  found* 
ed  upon  the  idea  of  a  libel ;  it  is  very  certain  that  individuals 
thus  attacked  and  injured,  will  resort  for  protection  and  redress 
to  summary  proceedings,  by  taking  the  law  into  their  own 
hands. 

As  this  case  is  stated  in  the  bill,  the  complainant  is  an  auc* 
tioneer  who  has  com])lied  with  the  laws  of  the  state  in  all 
respects  so  as  to  entitle  him  to  pursue  that  calling ;  and  he  has, 
at  all  times,  honestly  and  faithfully  conducted  his  business,  has 
never  been  guilty  of  any  cheating  or  fraud  in  the  same,  and  is 
not  a  mock  auctioneer,  or  justly  chargeable  with  pursuing  any 
of  the  devices  or  practices  which  are  imputed  to  mock  auction* 
eers. 

This  lawful  business  has  been  inyaded  by  the  placard  placed 
before  his  door  by  the  defendant,  and  it  will  be  irreparably  inju* 
red  and  destroyed,  if  the  same  be  continued.  That  his  dama* 
ges  cannot  be  made  good  by  any  remedy  open  to  him  in  the 
courts  of  law.  And  he  has  applied  to  the  defendant  in  a  friendly 
manner,  and  with  earnest  protestations  of  his  innocence  and 
fair  character,  requested  him  to  desist  from  his  wrongful  and 
unjust  interference  with  his  trade  as  an  auctioneer. 

So  much  for  the  cause,  as  it  appeared  by  the  bill  of  complaint. 

It  is  shown  on  the  other  hand,  that  the  defendant  is  the 
mayor  of  the  city,  and  as  such,  the  head  of  the  police  depart^ 
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ment.  That  complaints  have  been  repeatedly  made  to  him 
against  the  establishment  of  the  complainant,  as  being  a  mock 
auction  store,  and  against  him  as  a  mock  auctioneer.  That  the 
mayor,  from  the  facts  and  circumstances  brought  to  his  notice, 
believes  those  complaints  to  be  well  founded ;  and  in  the  dis- 
charge of  his  duty,  as  mayor  and  head  of  the  police,  and  in 
compliance  with  the  statutes  as  he  construes  their  provisions,  he 
has  caused  the  placard  in  question  to  be  posted  and  continued, 
so  as  "  to  caution  strangers  and  others^^  against  the  cdmplain- 
ant  as  a  mock  auctioneer. 

By  the  existing  statute  regulating  the  police  of  the  city,  (Laws 
of  1846,  chapt.  302,  §  8,)  it  is  made  the  duty  of  the  sergeants 
and  policemen,  "  to  caution  strangers  and  others,  against  pick- 
pockets, watcl)  stuffers,  droppers,  mock  auctioneers^  burners,  and 
all  other  vicious  persons."  The  same  enactment  in  substance, 
was  contained  in  the  Police  Act  of  1844.  In  the  exercise  of 
his  judgment  as  to  his  duty  and  authority  under  this  provision, 
the  mayor  has  pursued  the  course  which  I  have  pointed  out. 

No  one  is  more  ready  than  I  am,  to  bear  witness  to  the  great 
fidelity  and  ability  wilh  which  this  gentleman  has  discharged 
the  arduous  and  important  duties  of  his  high  office.  And  if 
this  exercise  of  authority  bad  been  limited  to  him,  or  to  the 
chief  of  police,  I  should  always  be  inclined  to  yield  my  judg« 
ment  of  the  facts  in  any  given  case,  to  their  better  knowledge 
and  experience.  But  it  is  to  be  observed,  that  this  very  respon- 
sible power  of  cautioning  strangers  and  others,  is  delegat^  to 
the  whole  body  of  the  police.  And  if  the  construction  thus 
practically  given  to  the  statute,  be  correct,  any  one  of  our  nine 
hundred  policemen  may,  in  the  exercise  of  hi6  discretion,  pla- 
card any  man's  store  or  dwelling,  as  being  one  of  tlie  many 
classes  of  vicious  and  infamous  places,  which  are  so  graphically 
enumerated  in  the  statute. 

I  confess  I  was  not  aware  that  the  legislature  had  deemed  it 
expedient  to  delegate  such  an  enormous  power,  to  the  unbridled 
discretion  of  so  many  officials ;  amongst  whom,  however  hono- 
rable they  are  as  a  class,  it  is  not  to  be  doubted,  that  there  will 
always  be  some  men  unworthy  of  their  stations,  and  others  who 
might  be  easily  swayed  by  malice,  or  the  hope  of  reward. 
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In  the  case  before  me,  without  regard  to  the  justice  of  the 
mayor's  belief  respecting  the  character  of  the  complainant's 
business,  it  is  argued  with  much  apparent  reason  and  good 
sense,  that  the  latter  is  an  auctioneer  who  has  given  security  to 
the  state  in  a  large  amount,  for  the  faithful  discharge  of  his 
functions,  and  as  thus  licensed,  as  well  as  a  freeman  of  this 
city  and  state,  is  authorized  to  pursue  his  business  without 
molestation.  That  the  common  law  subjects  him  to  fine  and 
imprisonment,  for  the  frauds  which  are  alleged  against  him ; 
and  in  addition,  the  statutes  impose  for  the  same  offences,  heavy 
penalties,  amongst  which,  are  the  perpetual  forfeiture  of  the 
right  to  sell  at  auction,  and  imprisonment  in  the  state  prison* 
That  these  penal  consequences  sufficiently  protect  the  public, 
without  a  resort  to  this  high  handed  and  summary  proceeding, 
which  condemns  a  man  and  executes  judgment  upon  him,  with- 
out a  trial,  and  without  an  opportunity  for  defence ;  and  while 
k  sometimes  reaches  the  guilty,  and  prevents  fraud  and  robbery, 
«  may  also  visit  destruction  upon  the  innocent  and  honest  trades- 
man. And  it  is  strenuously  insisted,  that  the  statute  which 
authorizes,  or  by  any  legitimate  construction  can  be  deemed  to 
authorize,  such  a  proceeding,  violates  the  section  of  the  consti- 
tution of  the  state,  which  provides  that  no  one  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law. 

I  will  not  deny,  that  these  arguments  have  made  a  strong  im- 
pression upon  my  mind.  While  I  entertain,  in  common  with 
my  fellow  citizens,  a  rooted  dislike,  possibly  a  prejudice,  against 
mbck  auctions,  and  all  suspected  of  participating  in  them ;  I 
cannot  resist  the  conviction,  that  the  authority  in  question  is 
liable  to  great  abuses ;  and  as  strongly  tends  to  promote  vio- 
lence, as  it  does  to  repress  fraud. 

Nevertheless,  it  is  not  my  province  to  judge  of  its  expediency, 
nor  is  it  my  duty  to  pronounce  a  statute  unconstitutional,  except 
in  a  case  where  my  conclusions  are  clear  and  irresistible  ;  and 
they  are  not  free  from  doubt,  in  reference  to  this  law.  And 
having  in  view  the  importance  of  an  efficient  police,  for  the 
prevention  as  well  as  the  punishment  of  crime,  the  discretion  . 
necessarily  confided  to  its  head  and  chief  officers,  the  delicate 
and  responsible  character  of  their  duties,  and  the  respect  which 
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is  due  to  the  exercise  of  those  duties  by  other  tribunals  and  au- 
thorities ;  to  say  nothing  of  the  reluctance  with  which  equity 
always  interferes  for  the  protection  of  rights  of  property,  when 
those  rights  are  mingled  with  the  administration  of  criminal  ju* 
rispmdence ;  it  is  my  conclusion  that  this  court  ought  not  to 
interpose  its  extraordinary  power  of  injunction,  in  the  case  under 
consideration. 

The  exercise  of  such  a  jurisdiction,  would  infallibly  lead  to 
collisions  between  the  executive  and  judicial  departments,  which 
would  bring  both  into  disrepute,  and  do  more  injury  to  the  cause 
of  law  and  good  order,  than  could  be  compensated  by  the 
redress  of  a  few  individual  grievances,  like  the  one  set  forth  in 
the  bill  of  complaint.  I  am  satified  that  it  is  my  duty  to  leave 
the  party  to  his  remedy  by  an  action  at  law  ;  and  if  that  shall 
prove  to  be  entirely  inadequate,  the  legislature  will  undoubtedly 
repeal  or  modify  the  statute  itself. 

The  order  to  show  cause  must  be  dischaiged,  and  the  tempo- 
rary injunction  is  dissolved. 


Blvkt  and  Murray  v.  Hat. 

A  motion  for  an  injanction,  after  appearance  and  upon  notice,  may  be  mad6  and 
resisted,  upon  rach  affidavits  as  eitlier  party  may  be  able  to  prodode.  The  in« 
junction  csn  be  grranted  only  on  the  ease  made  by  the  bill,  but  that  ease  may  be 
established  by  affidavits. 

Two  persons,  owning  distinct  tenements  in  severalty,  which  are  injariously  affected 
by  a  nuisance  common  to  both,  may  unite  in  a  suit  to  enjoin  such  nuisance. 

Where  a  supplemental  bill  becomes  necessary,  in  respect  of  the  ease  of  one  of  two 
parties  who  have  commenced  a  suit  against  such  a  nuisance,  it  is  proper  toezhib* 
it  the  same  in  the  name  of  both  of  the  parties ;  and  an  injunction  may  be  gnnt- 
ed,  on  such  supplemental  bill,  on  the  application  of  the  party  presenting  the  new 
matter,  although  it  in  no  respect  adds  to  or  sustains  the  case  of  the  other  party 
complainant. 

After  a  verdict  and  judgment,  in  a  suit  at  law  for  a  nuisance,  it  is  competent  for 
either  party  to  prove  in  another  suit,  on  which,  of  several  grounds  of  nuisance 
stated  in  the  declaration,  the  judgment  was  given. 

October!  1846  ;  and  again,  Jan.  26,  27  ;  March  17,  1847. 

Motion  for  an  injunction,  on  a  supplemental  bill,  aqd  on  affi- 
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davits.  The  original  bill  was  filed  to  restrain  the  defendant 
from  carrying  on  a  fat  melting  establishment,  in  the  First  Ave-* 
nne  in  the  city  of  New  York,  which  it  was  alleged  was  a  nui* 
sance,  affecting  very  injuriously  certain  adjacent  tenements, 
some  of  which  were  owned  by  the  complainant,  Joseph  Blunt, 
and  others  by  the  complainant,  James  B.  Murray,  in  severalty. 

While  the  suit  was  pending,  Blunt  brought  an  action  at  law 
against  the  defendant.  Hay,  for  damages  occasioned  to  him  in 
respect  of  his  tenements,  by  the  nuisance  maintained  by  Hay, 
In  one  count  of  his  declaration,  the  nuisance  was  alleged  to  have 
been  occasioned  by  melting  tallow,  boiling  soap,  manufacturing 
candles,  and  curing  green  bides,  by  the  defendant,  in  his  estab* 
lishment  in  question.  The  suit  at  law  was  tried,  and  it  resulted 
in  a  verdict  in  favor  of  Blunt,  on  which  a  general  judgment  was 
entered,  applicable  to  all  the  counts  in  the  declaration.  There- 
upon a  supplemental  bill  was  filed  in  favor  of  Blunt  and  Mur- 
ray, setting  up  the  suit  at  law,  the  trial,  verdict  and  judgment,  and 
averring  that  the  recovery  in  that  suit  was  upon  the  sole  ground 
that  the  fat  melting,  as  conducted  by  the  defendant,  was  a  nui^r 
sanee  to  the  neighboring  property  of  Blunt.  The  case  made  by 
the  defendant,  with  a  view  to  move  for  a  new  trial,  as  settled  by 
the  judge,  was  produced  on  the  motion,  verified  by  an  affidavit ; 
and  other  affidavits  were  read,  tending  to  support  the  allegation 
in  the  supplemental  bill,  that  the  fat  melting  was  the  sole  ground 
of  the  recovery. 

The  defendant,  who  had  appeared  and  answered  in  the  origin 
nal  suit,  appeared  to  the  supplemental  bill,  and  demurred.  He 
opposed  the  motion  for  the  injunction  on  affidavits  as  to  the 
course  of  the  trial,  and  the  questions  there  controverted.  A  pre- 
liminary question  was  made,  as  to  the  admissibility  of  the  affi- 
davits on  either  side,  to  be  used  on  the  motion.  The  reading  of 
those  on  the  part  of  tlie  defendant,  was  resisted,  because  by  de- 
murring he  had  admitted  the  facts  stated  in  the  supplemental 
bill.  The  defendant  also  objected  to  the  reading  of  the  case 
made  in  the  suit  at  law. 

C  A.  RapaUo^  for  the  complainants. 

J.  E.  BurriUj  Jr.j  for  the  defendant. 
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The  Yice-Chancellor  made  the  following  observations, 
on  the  preliminary  objection.  The  motion  for  the  injunction  is 
now  made  after  appearance,  and  upon  notice.  I  perceive  no 
good  reason  why  it  may  not  be  made  and  resisted,  like  any 
other  motion  to  the  court,  upon  such  affidavits,  and  other  papers 
as  are  pertinent,  which  either  party  may  be  able  to  produce.  Of 
course,  the  injunction  must  be  founded  upon  the  matter  of  the 
bill,  but  that  matter  may  be  established  to  the  satisfaction  of  the 
court,  on  a  motion  like  this,  by  any  competent  evidence,  without 
relying  upon  the  oath  of  the  complainant. 

The  chancellor  has  decided  that  the  defendant  in  such  a  case, 
may  introduce  affidavits  in  opposition  to  the  application  ;  and  it 
is  obvious  that  the  complainant  may,  with  equal  propriety,  for- 
tify his  application  by  similar  means. 

I  think  the  case  in  the  suit  at  law  is  admissible,  and  may  be 
read  in  support  of  the  application. 


The  motion  was  then  argued  upon  its  merits  ;  in  the  course 
of  which  the  defendant  took  several  objections  to  the  proceed- 
ing, the  principal  one  being  that  upon  which  he  had  interposed 
his  demurrer,  viz.,  the  making  Murray  a  party  complainant  in 
the  supplemental  bill. 

C  A.  RapaUo  and  /.  Bluni,  for  the  complainants. 
/.  E.  BurriU,  Jr.,  for  the  defendant. 

The  Yice-Chancellor. — {March  17.) — I  have  no  doubt 
upon  the  evidence  furnished  by  the  parties  on  this  motion,  that 
Mr.  Blunt's  recovery  in  the  suit  at  law  was  exclusively  on  the 
ground  that  the  fat  melting  as  conducted  by  the  defendant,  was 
a  nuisance  to  the  neighboring  property  of  Blunt 

It  is  certainly  competent  for  either  party  to  prove  on  which 
ground  the  suit  was  determined,  where  several  are  stated  in  the 
declaration.  And  in  this  instance,  if  Mr.  Hay  were  sued  by 
Blunt  for  a  nuisance  in  respect  of  the  green  hides  and  the  man- 
ufacture  of  soap  and  candles,  and  this  verdict  should  be  pro- 
duced as  conclusive  evidence  of  those  matters  constituting  such 
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a  nuisance ;  the  same  proof  now  before  me,  would  estab- 
lish in  Hay's  favor,  that  the  verdict  had  no  bearing  upon  the 
question. 

I  have  already  determined  that  it  was  proper  for  Blunt  to 
set  forth  the  trial  and  verdict  at  law,  by  way  of  supplemental 
bill. 

The  question  remains,  can  he  avail  himself  of  it,  in  aid  of  the 
joint  suit  of  himself  and  Murray;  and  if  so,  should  Murray  be 
joined  in  the  supplemental  bill  ? 

The  chancellor  has  settled  in  this  case,  that  the  common 
interest  which  the  two  complainants  had  in  suppressing  the 
nuisance  as  set  forth  in  their  bill,  warranted  them  in  uniting  in 
the  suit,  although  their  property  alleged  to  be  injured,  was 
wholly  distinct  and  owned  in  severaUy.(a)  Whether,  if  for  any 
cause,  one  of  the  two  shall  fail  at  the  hearing  to  show  a  title 
to  relief,  it  will  deprive  the  other  of  relief  also,  is  a  point  not 
now  to  be  determined. 

In  stating  their  case  in  the  original  bill,  the  complainants 
necessarily  set  forth  facts  concerning  their  respective  titles  and 
the  locality  of  their  lots  of  ground  injured  by  the  nuisance,  in 
which  but  one  of  them  had  any  interest,  either  in  alleging  or 
proving. 

So  of  the  trial  and  verdict  set  forth  in  the  supplemental  bill. 
It  is  a  part  of  the  case  of  Blunt.  Murray  has  no  interest  in  it. 
It  neither  supports  his  title,  nor  furnishes  evidence  in  his  favor, 
as  against  the  defendant. 

But  I  see  no  reason  why  it  is  not  proper  for  him  to  join  Blunt, 
in  making  the  allegation  in  favor  of  the  latter.  It  is  evidently 
right  and  proper  that  Blunt  should  have  the  benefit  of  this 
verdict,  in  the  suit  in  equity.  In  u  supplemental  bill  brought 
for  new  matter,  where  there  has  been  no  change  of  parties,  all 
of  them  must  be  made  parties  to  such  bill. 

Hence  it  was  necessary  to  file  the  supplemental  bill  in  the 
name  of  both  of  the  complainants ;  unless  for  the  sake  of  some 
abstract  technicality,  the  court  will  deprive  Blunt  of  the  benefit 
of  his  recovery  at  law. 

(a)  Since  reported  in  1  Barbonr'fl  Ch.  R.  59. 
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If  it  be  said  that  the  result  will  be  a  direct  benefit  to  Mar«> 
my  by  means  of  a  verdict  to  which  he  was  neither  a  party  or 
privy,  through  an  injunction  founded  upon  it  as  evidence  in 
favor  of  Blunt ;  the  answer  is,  that  he  will  be  no  more  benefitted 
than  he  would  have  been  if  not  a  party  to  this  suit,  and  no  more 
than  all  who  reside  or  own  property  in  the  vicinity.  If  Blunt 
appear  to  be  entitled  to  an  injunction,  the  court  cannot  refuse  to 
grant  it,  because  it  may  enure  to  the  benefit  of  others. 

I  think  the  objections  to  the  supplemental  bill,  in  respect  of 
Mr.  Murray's  being  a  party,  are  not  well  taken ;  and  I  am  con- 
vinced that  the  verdict  at  law  settles  the  point,  so  far  as  it  is 
now  before  the  court,  that  the  defendant's  business  of  melting 
fat  is  a  nuisance  injurious  to  Blunt's  neighboring  house,  and  be 
is  entitled  to  an  injunction  against  its  further  continuance. 

In  order  to  avoid,  as  far  as  justice  to  the  complainant  will 
permit,  injury  and  inconvenience  to  thed^endant,  the  injunction 
(which  may  issue  at  once,)  will  take  effect  on  the  2Qth  of  Aprii 
peict. 

Order  accordingly. 


Ellingwood  v.  Stevenson. 


A  rait  in  thin  court,  by  a  jadgment  and  exeeation  craditor,  to  raach  equitable  iate> 
rests,  things  in  action  and  efibcts,  is  an  equitabU  and  not  a  lo^al  demand  ;  and 
the  defendant  may  be  arrested  on  a  ne  exeat  therein. 

A  party  who  is  in  contempt  for  disobeyin^r  au  order  of  the  court,  cannot  obtain  re- 
lief which  rests  upon  the  favor  of  the  court,  until  the  contempt  be  purged.    On 
this  pround,  a  motion  to  open  a  default  for  not  answering,  was  denied. 
October  30tb,  1846. 

This  was  a  suit  by  a  judgment  and  execution  creditor.  On 
filiug  the  bill,  and  on  proof  that  the  defendant  was  about  to  de- 
part from  the  state,  a  ne  exeat  issued,  on  which  he  was  arrested, 
and  he  gave  bail  to  the  sheriff.  The  usual  order  for  a  receiver 
and  the  examination  of  the  defendant  was  made.  He  neglected 
to  attend  before  the  master,  pursuant  to  a  summons  founded 
upon  that  order,  and  the  complainant  moved  for  an  attachment 
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The  time  for  answeriog  elapsed  without  any  answer  being 
put  in,  and  the  bill  was  taken  as  confessed. 

The  defendant's  solicitor  moved,  in  this  state  of  the  case,  to 
open  the  default  for  not  answering;  and  to  set  aside  and  dis- 
charge the  ne  exeeU^  or  for  a  discharge  on  giving  bail. 

J.  T.  Brady ^  for  the  defendant,  cited  as  to  the  ne  exeai^  Glea* 
son  V.  Bisbf/i  1  Clarke's  Ch.  R.  651 ;  Mitchell  v.  Bunchy  2  Paigei 
606 ;  1  Barb.  Ch.  Pr.  652 ;  Turn.  &  Russ.  344 ;  Porter  v.  Spen- 
cer,  2  J.  C.  R.  169 ;  Smedberg  v.  Mark^  6  ibid.  138.  Also  1 
Paige,  301,  and  6  ibid.  235,  239. 

K  />.  Ellingwood,  in  person* 

Thb  Yice-Chancellor.— The  defendant  was  arrested  on  a 
ne  exeat  issued  upon  a  judgment  creditor's  bill,  and  a  motion  is 
now  made  to  discharge  the  writ,  on  the  ground  that  it  was  ir- 
regular to  issue  it  in  such  a  suit.  It  is  insisted,  that  this  is  a 
legal  demand,  and  that  in  such  cases  the  court  of  chancery,  by 
analogy  to  the  process  of  the  courts  of  law  on  similar  demands, 
does  not  require  equitable  bail  of  a  defendant,  since  the  act  of 
1831,  abolishing  imprisonment  for  debt.  That  act  confessedly, 
has  no  direct  application  to  writs  of  ne  exeat.  Hence  the  whole 
point  of  the  argument  turns  upon  the  character  of  the  demand 
made  by  the  bill ;  is  it  legal  or  equitable  7 

It  would  seem  that  the  resort  to  this  court  for  a  remedy  which 
cannot  be  obtained  at  law,  settles  this  question.  It  is  true,  that 
a  judgment  is  a  legal  demand,  and  an  execution  is  a  legal  pro- 
cess. But  an  execution  at  law  cannot  reach  equitable  interests 
and  things  in  action ;  and  when  the  creditor  who  has  exhausted 
his  remedy  at  law,  comes  here  to  reach  that  species  of  property, 
he  makes  an  equitable  claim  or  demand  against  the  defendant. 
The  circumstance  that  the  latter  has  such  property,  which  he 
will  not  apply  to  the  discharge  of  the  debt,  makes  the  debt  when 
enforced  here,  an  equitable  demand.  Precisely  the  same  as  it  is 
when  the  debtor,  having  movables  subject  to  execution  at  law, 
obstructs  the  execution  by  a  fraudulent  assignment  or  sale,  and 
he  creditor  files  his  bill  alleging  the  fraud,  and  seeking  to  re- 
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move  the  obstruction.  Without  pursuing  the  argument,  it  suffices 
to  refer  to  Brown  v.  Haff^  6  Paige,  235,  and  Nicoil's  Beames' 
Ne  Exeat,  68,  n.  a.  The  views  of  Vice-Chancellor  Whittlesey, 
in  Gleason  v.  Bisby,  (I  Clarke,  651,)  do  not  at  all  conflict  with 
the  use  of  the  writ  in  judgment  creditors'  suits.  He  thinks  it 
ought  not  to  be  allowed,  except  where  the  performance  of  the 
decree  sought  by  the  bill  can  be  enforced  against  the  defendant's 
person.  Now  in  this  suit,  if  it  shall  eventually  appear,  that  the 
defendant  has  equitable  interests  or  things  in  action,  which  he 
ought  to  apply  to  the  payment  of  the  complainant's  judgment, 
the  court  will  decree  him  to  apply  the  same  accordingly,  and 
can  unquestionably  enforce  against  his  person  a  compliance  with 
such  decree.  The  motion  for  an  absolute  discharge  of  the  ne 
exeat  must  therefore  be  denied. 

The  discharge  of  the  party  on  giving  the  proper  bond,  is  a 
matter  of  strict  right,  and  the  defendant  is  entitled  to  it  without 
regard  to  his  alleged  contempt. 

2.  The  motion  for  an  attachment.  The  papers  show  a  clear 
case  for  granting  this  application.  The  circumstances  stated 
by  Mr.  Maurice,  furnish  no  legal  or  sufficient  excuse  for  not 
attending  before  the  master.  I  accord  my  sincere  sympathy 
for  the  defendant,  in  respect  of  the  many  and  harassing  ob- 
stacles which  he  encountered  before  his  departure,  but  they 
do  not  affect  my  judgment  upon  this  motion. 

3.  The  motion  to  open  the  default  for  not  answering,  would 
be  granted  upon  terms,  but  for  the  contempt  for  which  the  at- 
tachment is  ordered.  His  application  is  made  to  the  favor  of 
the  court,  and  he  cannot  be  heard  until  his  contempt  be  purged. 
(Gilbert  For.  Rom.  102;  1  Dauiell's  Ch.  R.  656;  Johnson  v. 
Pinnet/f  1  Paige,  646.) 

The  default  might  be  opened,  on  the  defendant's  attending 
before  the  master,  complying  with  the  order  for  receiver,  and 
paying  the  costs  occasioned  by  his  disregard  of  the  order  and 
summons,  with  the  costs  of  the  default  and  of  these  motions ; 
but  his  departure  to  the  Pacific  Ocean  having  rendered  these 
terms  impracticable,  the  motion  to  vacate  the  order,  taking  the 
bill  as  confessed,  must  be  denied. 
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B00AROU8  and  others  v.  The  Rector,  Chttrch  Wardens 
AND  Vestrymen  op  Trinity  Church,  in  the  City  of 
New  York,  and  others. 

On  a  motion  to  open  the  proofs  and  introduce  farther  testimony,  after  the  hearing 
of  a  caoee,  it  ie  necessaiQr  that  the  party  shall  depose  to  his  iterance  of  the  ex- 
istence of  the  testimony  at  the  time  of  the  hearing.  The  solicitor's  aflidayit  to 
that  point  is  insufficient 

The  complainant  will  not  be  permitted,  after  the  hearing,  to  file  a  aupplemental 
hill  bringing  in  new  parties,  provided  the  defendants  have  waived  the  omission 
of  such  parties ;  and  a  deoree  can  be  made  without  them,  between  the  parties 
already  in  the  suit 
Oct  19,  20;  Nov.  20, 1846. 

Motion  for  leave  to  prodace  further  evidence,  and  to  file  a 
supplemental  bill.  The  suit  was  brought  to  a  hearing  in  Feb- 
ruary, 1846,  on  pleadings  and  proofs,  on  an  issue  joined  on  the 
defendants  plea,  before  the  present  vice-chancellor,  while  he 
was  assistant  vice-chancellor.  His  decision  of  the  cause  on 
that  hearing,  had  been  postponed  at  the  request  of  the  c-omplai- 
nants  counsel,  to  enable  the  latter  to  make  this  application; 
and  inasmuch  as  the  assistant  vice-chancellor  was  possessed  of 
the  voluminous  details  of  the  case  by  means  of  the  hearing  be- 
fore him,  the  motions  were  further  postponed  from  time  to  time^ 
until  he  took  his  seat  as  vice-chancellor.  The  parties  having 
stipulated  that'  he,  as  vice-chancellor,  might  decide  the  cause, 
as  theretofore  heard  by  him,  in  the  same  manner  and  with  the 
like  effect  as  if  argued  anew  before  him,  with  the  same  proofs, 
and  on  such  further  proofs  as  might  be  admitted,  inconsequence 
of  the  motions. 

The  cause  on  the  merits  is  reported  at  the  end  of  this  volume, 
and  to  avoid  repetition,  reference  is  made  for  the  facts  affecting 
the  motions,  to  the  statement  of  the  case  as  there  contained,  so 
far  as  they  are  not  found  in  the  following  opinion. 

O.  SuHivarij  for  the  complainants. 

B.  F.  Butler  and  D.  B.  Ogden^  for  the  defendants. 
Vol.  IV.  47 
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Thb  Yice-Chancellor. — The  complaiDants  move  for  leave 
to  produce  further  evidence,  and  for  a  re-hearing  in  the  cause. 
Also  for  leave  to  exhibit  a  supplemental  bill. 

I.  The  motion  to  open  the  proofs,  and  to  produce  further  tes- 
timony, is  addressed  to  certain  documentary  evidence,  said  to 
have  been  discovered  since  the  hearing. 

As  to  the  principal  document  sought  to  be  introduced,  the  let^ 
ter  or  instructions  of  Queen  Anne  to  Governor  Hunter,  dated 
April  14th,  1714,  the  object  of  the  complainants  is  accomplished 
by  the  defendants  assent  that  the  letter  may  be  taken  as  a  part 
of  the  testimony  before  the  court,  on  the  argument  of  the  plea. 

The  other  documents  said  to  be  newly  discovered,  are  the 
chancery  proceedings  which  are  mentioned  in  dueen  Anne^s 
letter,  and  the  Colonial  Assembly's  Journal,  in  1708  and  1709, 
showing  the  passage  of  an  act  to  confirm  the  letters  patent 
granting  the  Queen's  farm  to  Trinity  Church,  and  the  act  itself 
which  it  is  alleged  the  then  Governor  of  the  colony  refused  to 
approve. 

Of  these  it  may  be  said  that  the  act  referred  to,  and  the  chan- 
cery proceedings,  are  yet  to  be  discovered;  for  they  have  nol 
been  produced,  nor  does  any  person  depose  that  he  has  ever 
seen  them,  or  that  they  can  be  produced  if  an  opportunity  be 
given  for  that  purpose. 

In  respect  of  this  motion,  there  is  a  fatal  objection  to  it,  in  the 
omission  of  the  complainants  to  make  affidavit  of  their  i^rnorance 
of  the  existence  of  the  testimony  until  after  the  hearing  of  the 
cause.  Not  one  of  the  parties  has  made  such  an  affidavit,  and 
it  is  clear  that  the  deposition  of  their  solicitor  is  not  sufficient 
This  is  not  a  technical  objection.  It  is  foutided  on  reason  and 
good  sense.  There  would  be  no  end  to  a  litigated  suit,  at  law 
or  in  equity,  if  first  one  party  and  then  the  other,  after  a  trial  or 
argument,  should  be  permitted  to  have  another  trial  or  hearing, 
on  the  mere  affidavit  of  their  respective  solicitors  or  attorneys, 
that  material  evidence  had  come  to  their  knowledge  since  the 
first  hearing. 

If  this  difficulty  were  removed,  I  do  not  think  that  the  proofs 
should  be  opened  for  the  introduction  of  the  proposed  evidence. 
It  is  not  necessary  that  I  should  now  decide  how  material  it  is 
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to  the  defence,  to  establish  the  entire  validity  of  the  letters  pat- 
ent, granting  the  Queen's  farm  to  the  church.  The  act  of  1709, 
which  failed  to  receive  the  Governor's  sanction,  and  the  chan- 
cery proceedings  mentioned  in  thedueen's  letter  of  instructions, 
cannot  impair  the  force  of  the  patent,  if  it  were  valid  when  is- 
sued ;  nor  are  the  doubts  or  disputes  on  the  subject,  if  any  there 
were,  admissible  to  prove  its  invalidity.  Then  in  regard  to  the 
question  whether,  if  invalid,  the  Crown  and  the  colonial  govern- 
ment acquiesced  in  the  grant,  there  are  many  portions  of  the 
testimony  already  introduced,  which  are  far  more  decisive 
than  the  proposed  testimony  can  be,  on  either  side  of  that 
question.  And  this  testimony  is  not  of  a  character  to  add  to 
the  weight  of  evidence  on  the  point. 

The  motion  for  a  re-hearing  and  the  introduction  of  further 
testimony  is  therefore  denied,  except  as  to  the  letter  of  instruc- 
tions, which  is  to  be  deemed  and  taken  as  evidence  in  the  cause 
introduced  at  the  hearing. 

II.  The  motion  to  file  the  supplemental  bill. 

This  proceeds  on  the  hypothesis,  that  the  defendants  proofs  at 
the  hearing  show  that  they  are  to  this  day  the  tenants  of  the 
people  of  the  state ;  having  held  over  under  their  lease  of  the 
dueen's  farm,  from  its  expiration  in  Queen  Anne's  time ;  as 
tenants  under  the  Crown  of  England  till  the  revolution,  and 
since  that  period  under  the  people.  And  that  the  people,  are 
therefore  necessary  parties  to  a  suit  affecting  the  title  of  the 
form  in  fee  simple. 

If  the  hypothesis  and  its  corollary  were  both  conceded,  the 
motion  ought  not  to  be  granted.  Assuming  that  a  defect  of 
parties  is  thereby  established,  the  defendants  have  waived  that 
objection,  by  neglecting  to  urge  it  at  the  proper  time.  And  hav- 
ing waived  it,  they  cannot  be  delayed  after  the  proofs  have  been 
closed,  and  the  cause  argued,  to  permit  the  complainants  to  retrace* 
their  steps  and  supply  the  defect.  It  is  manifest  that  the  latter,* 
if  their  claims  are  established,  will  be  entitled  to  a  decree  which 
will  be  just  as  conclusive  and  effectual  against  the  defendants, 
and  will  divest  them  as  thoroughly  of  the  property,  as  if  the 
people  of  the  state  had  been  parties  from  the  beginning.  If 
after  ousting  the  defendants,  the  complainants  desire  to  run  a 
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tilt  with  the  people,  for  the  title  to  the  property,  there  is  nothing 
in  the  frame  of  this  suit  to  prevent  it,  and  the  defendants  will 
have  no  interest  in  the  contest. 

If  the  alleged  right  of  the  people  incapacitate  the  defendants 
from  settling  up  an  adverse  possession  against  the  complainants, 
the  latter  have  the  full  benefit  of  the  point  as  the  case  now 
stands. 

As  to  the  partition,  which  it  is  said  the  complainants  seek  of 
their  undivided  interest  in  the  dueen's  farm,  and  that  the  people 
are  thereby  rendered  necessary  parties ;  it  suffices  to  say,  that  hos- 
tile titles  cannot  be  determined  in  a  partition  suit ;  and  the  com- 
plainants claim,  is  as  much  adverse  to  that  of  the  people  as  it  is 
to  the  defendants. 

A  supplemental  bill  necessarily  produces  delay,  and  when  the 
court  cannot  fail  to  see  that  the  matters  proposed  in  such  a  bill 
are  aside  from,  and  unnecessary  to,  the  disposal  of  the  contro- 
versy between  the  parties  already  at  issue  ;  it  becomes  the  duty 
ofthe  court  to  refuse  leave  to  the  complainants.  There  being 
DO  good  object  attainable  by  it,  the  consequence  is  inevitable 
that  it  is  proposed  for  delay  or  vexation.  I  speak  of  the  legal 
inference,  not  of  actual  intention. 

If  I  could  believe  that  the  granting  of  either  of  these  motions 
would  lead  to  any  useful  result,  or  aid  in  arriving  at  a  just  con- 
clusion on  the  issue  in  the  cause,  or  even  that  it  would  improve 
the  complainants  chance  of  ultimate  success ;  I  should  regret 
exceedingly  to  be  compelled  to  deny  the  applications  in  a  suit 
of  such  great  importance.  But  I  entertain  no  doubt  that  it 
would  be  unavailing  in  each  of  those  points  of  view,  to  grant 
the  orders  for  which  the  complainants  move. 

The  motion  for  leave  to  file  the  supplemental  bill  is  denied 
with  costs.  As  the  complainants  are  permitted  to  add  to  their 
evidence  under  the  other  motion,  I  will  direct  the  defendants 
costs  of  that  motion  to  abide  the  event  of  the  suit. 
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There  ii  no  fixed  rale  as  to  the  extent  of  temporary  alimony  in  raiti  for  a  dtToreey 
proaecuted  by  the  hoaband  againat  the  wife.  He  ia  bound  to  aapport  her  reaaon- 
ably  during  the  litigation ;  having  regard  both  to  hia  own  meana  and  her  necea- 
aitiea. 

Where  pending  a  anit  for  a  divorce  by  the  huaband  againat  the  wife,  on  the  ground' 
of  adultery,  which  waa  at  iaaae  on  her  awora  anawer ;  it  appeared,  that  the  atate 
of  her  health  waa  auch  aa  to  make  it  neeewary,  for  the  preaerration  of  her  healthy 
that  ahe  ahoold  paaa  the  winter  in  a  tropical  climate  ;  the  court  ordered  the  hua- 
band to  pay  her  a  aufficient  aum  to  enable  her  to  proceed  to  auch  climate,  and 
pan  the  winter  accordingly. 
Not.  9 ;  Nov.  21, 1846. 

Motion  for  an  allowance  by  way  of  additional  alimony,  to 
enable  the  defendant  to  proceed  to  Cuba  to  spend  the  ensuing 
winter  for  the  benefit  of  her  health.  The  suit  was  prosecuted 
by  a  husband  against  his  wife,  for  a  divorce,  on  the  ground  of 
adultery.  The  wife,  in  her  answer  on  oath,  denied  the  adultery 
charged,  <  and  an  issue  had  been  awarded  to  try  the  question^ 
The  complainant  had  had  an  opportunity  to  try  the  issue,  but 
had  not  brought  it  on.  The  late  vice-chancellor  had  ordered 
him  to  pay  to  the  defendant  for  alimony,  thirty  dollars  per 
month ;  which  it  was  shown  was  insufficient  to  enable  her  to 
proceed  to  Cuba.  The  principal  facts  bearing  upon  the  applica- 
tion, will  be  found  in  the  opinion  of  the  court. 

E.  Sandford,  for  the  defendant. 

E.  Clark  and  A.  L.  Jordan,  for  the  complainant. 

The  Vice-Chancellor. — This  is  a  petition  of  the  wife  for 
an  increase  of  alimony,  pending  a  suit  against  her  by  her  hus- 
band, for  a  divorce,  on  the  ground  of  adultery.  The  offence  is 
denied  by  the  wife,  and  a  feigned  issue  is  in  readiness  to  try 
the  question.  The  late  Yice-Chancellor  allowed  to  her  thirty 
dollars  per  month,  for  temporary  alimony,  and  it  is  now  asked 
to  increase  it,  so  as  to  enable  her  to  pass  the  ensuing  winter  in  a 
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tropical  climate,  for  the  preservation  of  her  life.  Of  the  neces- 
sity of  such  a  measure,  physicians  are  the  best  judges,  and  the 
court  must  depend  very  much  on  their  opinions  and  advice. 
The  affidavits  of  Mrs.  Lynde's  physicians  are  not  contradicted 
or  assailed,  and  from  their  long  acquaintance  with  her  health 
and  her  constitution,  their  opinion  is  entitled  to  great  weight. 
They  concur  in  declaring  that  she  is  in  feeble  health,  that  her 
symptoiQS  indicate  the  incipient  stages  of  pulmonary  consump- 
tion, and  her  tendency  to  that  disease  is  such,  that  it  would  be 
imprudent  and  unsafe  for  her  to  remain  in  a  northern  climate 
during  the  ensuing  winter,  that  it  is  highly  important  and  ne- 
cessary for  the  preservation  of  her  health  and  life,  that  she 
should  not  be  exposed  to  the  severity  of  a  winter  in  this  climate, 
and  that  she  should  pass  the  winter  in  the  island  of  Cuba,  or  in 
a  climate  equally  mild. 

From  these  statements,  I  cannot  doubt  that  the  detention  of 
the  defendant  in  this  climate,  will  bring  upon  her  an  incurable 
disease ;  while  the  voyage  to  Cuba  and  a  winter  residence  there, 
would  probably  improve  her  health,  and  prolong  her  life  for 
many  years. 

And  it  is  certainly  the  duty  of  the  court  to  enable  her  to  make 
the  trial,  if  it  can  be  done  consistently  with  legal  principles,  and 
with  the  complainant's  resources. 

There  is  no  fixed  rule  as  to  the  extent  of  temporary  alimotiy, 
in  suits  prosecuted  by  the  husband  against  the  wife.  He  is 
bound  to  support  her  during  the  litigation ;  and  this  support 
must  be  reasonable,  having  regard  both  to  the  husband's  means 
and  the  wife's  necessities.  When  there  are  children  of  the  mar- 
riage who  remain  with  the  mother,  a  much  larger  allowance  is 
made  to  the  wife.  If  she  is  an  invalid,  a  larger  sum  will  be 
granted  than  when  she  enjoys  perfect  health. 

In  the  English  ecclesiastical  courts,  where  causes  of  this  na- 
Une  are  treated  with  enlightened  good  sense  and  on  principles* 
of  pure  equity,  the  usual  allowance  for  temporary  alimony,  in- 
dependent of  any  adventitious  circumstances,  is  about  one-fifth 
of  the  husband's  income,  when  the  children  remain  at  his 
charge.  And  this  is  sometimes  allowed,  where  the  wife  has 
some  income  of  her  own.    Permanent  alimony  is  there  decreed 
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to  a  much  larger  proportion  than  that  giren  pendente  lUe.  (See 
Jtees  V.  Ree^ff  3  Phillimore,  387 ;  Hawkes  v.  Hawkes^  1  Haggard 
Eccl.  R.  626 ;  Kempe  v.  Kempe^  ibid.  632 ;  Street  v.  Street^  2 
Addams,  1.) 

In  Brown  7.  Broum,  2  Hagg.  Ecc.  R.  6,  the  allowance  pend- 
ing the  suit,  was  £60  a  year,  out  of  an  income  of  £140.  I  will 
also  refer  to  Germond  v.  Germondj  4  Paige,  643,  and  Purcell 
V.  Purcell,  3  Edw.  Ch.  R.  194,  as  exhibiting  the  principles 
adopted  in  our  courts. 

When  the  suit  is  prosecuted  by  the  wife  against  the  husband, 
especially  if  it  be  for  a  limited  divorce,  the  court  is  more  watch- 
ful and  guarded  in  awarding  these  allowances^  while  the  suit  is 
in  progress. 

In  this  case,  the  income  of  the  husband  is  at  least  ^1600  a 
year,  and  he  supports  the  three  children  of  the  marriage.  If  the 
children  together,  were  to  be  deemed  equal  lo  each  of  their  pa- 
rents in  their  claim  for  maintenance  on  the  common  fund,  it 
would  leave  for  the  latter  each  $600  yearly. 

On  the  reference  as  to  alimony,  the  master  fixed  upon  ten 
dollars  a  week  as  a  proper  allowance,  which  tallies  very  nearly 
with  that  result ;  but  the  vice-chancellor  reduced  it  to  $360  a 
year. 

On  the  defendant's  estimate,  it  will  require  an  expenditure  of 
<$400,  to  enable  her  to  go  to  Cuba,  remain  there  till  April,  and 
return  here  again.  This  would  be  in  lieu  of  four  months  of  her 
regular  receipts  under  the  order  made  on  the  25th  of  March 
last ;  and  taking  the  entire  year  together,  it  would  make  the 
sum  of  $640,  allowed  to  her  in  one  year.  If,  however,  she 
should  return  in  April,  and  live  for  six  months  longer  on  the 
$30  a  month,  the  whole  allowance  for  a  year  and  a  half  would 
be  only  about  $45  60  per  mouth  ;  or  less  than  the  master 
thought  was  reasonable,  independent  of  the  voyage  and  resi- 
dence in  Cuba. 

Under  all  the  peculiar  circumstances  of  the  case,  (and  it  is 
upon  those  alone  that  I  proceed,XI  feel  bound  to  grant  the  pray- 
er of  the  petition.  The  money  may  be  paid  to  the  clerk  of  the 
court,  if  the  opposite  party  insist  on  that  course,  to  be  disbursed 
by  him  for  the  purposes  of  the  voyage.    The  allowance  under 
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the  previous  order,  will  be  suspended  for  four  months,  from  the 
first  of  December. 
Order  for  the  payment  of  $400,  accordingly.(a) 


Yermilya  v.  Christie. 

Ezeeptionfl  to  an  answer  do  not  lie  for  irregnlarities  in  the  practice* 

By  excepting  for  iusaffioiency,  tho  complainant  necessarily  aasunies  that  tb« 
answer  is  valid,  and  properly  before  the  court. 

The  verification  of  an  answer,  taken  abroad,  it  was  alleged,  wa»  not  properly  aa- 
thenticated;  whereupon  the  complainant  eioepted  to  certain  portions  of  the 
answer  for  insufficiency,  relying  solely  upon  its  being  no  answer  by  reason  of  the 
defect  in  its  yerificatiou.  Held,  that  he  had  mistaken  his  remedy,  which  was 
by  moving  to  take  it  from  the  files  of  the  court 

On  a  motion  to  dissolve  an  injunction  on  an  answer  sworn  in  England,  the  conrt 
will  not  treat  it  as  no  answer,  or  as  an  unsworn  answer,  because  certified  by  a 
master  of  a  court  instead  of  a  clerk,  or  because  the  seal  is  impressed  on  the 
paper  instead  of  wafer  or  wax.  The  complainant  should  present  these  objections 
on  a  motion  to  take  the  answer  from  the  files. 
Nov.  23,  1846.    And  again,  Dec.  9, 1846. 

Exceptions  by  the  complainant  to  a  master's  report,  over- 
ruling his  exceptions  to  the  defendant's  answer.  The  answer 
was  verified  by  the  defendant,  in  London,  before  one  of  the 
Barons  of  the  Court  of  Exchequer,  and  his  signature,  d6C.,  were 
certified  under  the  seal  ot  the  court  by  T.  Dax,  who  subscribed 
himself  as  one  of  the  masters  of  the  court.  It  was  claimed  that 
the  certificate  was  defective,  in  not  being  signed  by  the  clerk  of 
the  court,  or  by  some  other  person  stating  that  he  performed  the 
functions  of  clerk,  by  whatever  name  he  might  be  called.  (2 
R.  S.  396,  §  25.) 

The  complainant  took  several  exceptions  to  the  answer  for 
insufficiency,  which  were  referred  to  a  master,  and  were  all 


(a)  This  order  was  affirmed  by  the  chancellor,  on  appeal.  (See  2  Barb.  Ch.  R. 
7S.)  On  the  trial  of  the  feigned  issue  in  the  following  year,  a  verdict  was  rendered 
in  favor  of  the  defendant. 
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overruled.    In  respect  of  two  of  tbem  he  excepted  to  the  ism- 
ter*s  report. 

A.  S.  GarTf  for  the  complainant,  cited  the  statute ;  also,  Archb. 
Pr.  11,  12 ;  Tidd'8  Pr.  37 ;  1  Fowler's  Exch.  Pr.  6 ;  I  Harr.  Oh. 
Pr.  11.  He  contended  that  the  answer  was  good  as  against  the 
part7  who  put  it  in,  (6  Wend.  40,  60 ;)  it  was  not  a  nullity,  or 
merely  a  paper  purporting  to  be  an  answer ;  but  is  an  answer, 
insufficient  because  what  the  party  has  said  in  it,  is  not  said 
under  oath. 

/.  Brice  Smiihj  for  the  defendant.  The  complainant  cannot 
except.  He  should  have  moved  to  take  the  answer  off  the  files. 
He  further  contended,  that  the  master  who  signed  the  certificate, 
was  the  only  clerk  known  to  the  court  of  exchequer. 

The  Yice-Chancellor. — In  deciding  upon  an  exception 
to  an  answer  for  insufficiency,  the  first  step  is  to  ascertain  the 
charge  in  the  bill  upon  which  it  is  founded. 

On  these  exceptions,  however,  there  is  no  occasion  to  open  the 
bill.  It  is  not  necessary,  even  for  the  purpose  of  seeing  that  an 
answer  on  oath  was  required ;  because  if  it  were  waived,  no 
exception  for  insufficiency  could  be  taken. 

The  complainant  supposes  that  he  can  treat  this  answer  as  a 
proper  answer,  so  far  as  to  leave  it  on  file,  and  waive  a  motion  to 
remove  it  from  the  files  of  the  court ;  and  at  the  same  time 
except  to  it  in  such 'respects  as  he  pleases,  on  the  ground  that 
not  being  verified,  the  matters  stated  in  it  are  no  answer  in 
those  respects.  It  seems  to  me  that  this  will  not  do.  If  it  be 
no  answer,  in  the  matters  to  which  the  exceptions  are  addressed, 
by  reason  of  the  omission  of  the  oath,  it  is  equally  no  answer  to 
any  other  portion  of  the  bill  for  the  same  cause.  The  com- 
plainant cannot  say,  I  will  receive  this  as  a  good  answer  so  far 
as  it  suits  my  case,  and  treat  it  as  no  answer  in  respect  of  the 
residue  of  its  contents.  He  may  waive  the  irregularity,  but  if 
he  do,  he  must  give  to  the  answer  its  full  effect  as  a  pleading 
properly  filed. 

There  is  no  need  of  the  complainant's  waiving  the  defect, 
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merely  for  the  purpose  of  having  the  benefit  of  favorable  ad- 
missions made  in  the  answer.  The  answer  itself  may  be  taken 
off  the  files,  if  put  in  without  oath.  {Nesbett  v.  Dellam,  7  Gill 
&  John.  494  ;  TrumbuU  v.  Gibbons,  Halst.  Dig.  172.)  And 
upon  that  being  accomplishnd,  the  case  would  be  open  to  take 
the  bill  as  confessed ;  or  if  leave  were  given  to  put  in  an  answer, 
the  admissions  contained  in  the  abortive  pleading  would  be  good 
evidence  against  any  statements  to  the  contrary  in  the  new 
answer. 

Exceptions  do  not  lie  for  irregularities  in  the  practice ;  and 
exceptions  for  insufficiency,  necessarily  assume  that  the  answer 
is  valid,  and  properly  before  the  court.  I  am  satisfied  that  the 
complainant  has  mistaken  his  remedy,  and  if  the  answer  be  de- 
fectively authenticated,  as  he  alleges,  his  course  is  to  have  it 
taken  from  the  files  by  a  motion. 

The  exceptions  to  the  master's  report,  must  be  overruled  with 
taxed  costs. 


December  9th. — ^At  a  subsequent  day,  the  defendant  moved 
to  dissolve  the  injunction  on  the  bill  and  the  answer,  verified  as 
before  stated. 

M.  Hoffman^  for  the  complainant,  objected  that  there  was  no 
sworn  answer.  The  jurat  attached  to  this  answer,  is  not  certi- 
fied by  the  clerk  of  any  court,  nor  is  there  any  seal  appended. 
Here  is  the  impression  of  a  seal  on  the  paper  itself  on  which 
the  certificate  is  written,  but  that  is  not  a  seal  by  the  common 
law.    (2  Hill's  R.  227  ;  2  R.  S.  396,  }  33 ;  Rule  41.) 

J.  Brice  Smith,  for  the  defendant.  The  adverse  party  has 
waived  this  objection  by  treating  the  answer  as  valid.  (7  John. 
668 ;  2  Paige,  308,  607 ;  6  Wend.  36.)  An  actuary  may  certify, 
when  a  deputy  register  is  absent.  (7  Cowen,  444.)  But  the 
objection  cannot  be  taken  on  this  motion,  where  there  is  no 
opportunity  of  showing  the  facts. 
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The  Yice-Chancellor  granted  the  motion.  He  said  he 
could  not  look  into  these  formalities  on  the  motion  to  dissolve. 
If  the  complainant  deemed  the  .answer  irregularly  sworn,  he 
should  have  moved  to  take  it  from  the  files  of  the  court.  The 
defendant  could  then  have  shown,  that  the  master  is  the  clerk 
of  the  court,  and  that  the  seal  impressed  as  this  is,  is  a  valid 
and  proper  seal  in  England  ;  or  he  would  have  had  an  oppor- 
tunity to  have  shown  those  facts.  The  court,  at  all  events,  will 
not,  in  a  collateral  motion,  assume  that  the  statute  has  not  been 
substantially  complied  with.  It  should  rather  presume  that  all 
was  rightfully  done. 


Williams  v.  Wilson  and  MgClellan. 
Wilson  and  McClellan  v.  Williams, 

The  good  will  of  a  baeinen  built  up  by  a  co-partnenhip,  is  an  ioiportaat  and 
valnable  interMt,  which  the  law  reooguizas  and  will  protect 

Where  a  partnership  in  coDdactiug  an  insaDe  hospital  and  an  immigrant  laiarettOt 
was  broken  up  by  controversies  between  the  partners^  who  commenced  cross 
suits  in  equity,  and  could  not  agree  which  of  them  should  continue  the  estab- 
*  tisfament ;  the  court  appointed  a  receiver,  with  directions  to  sell  immediately  the 
lease  of  the  premises  occupied,  the  movables  and  the  good  will  of  the  business* 
and  restrained  the  parties  (ejLoept  those  who  might  purchase  at  the  sale,)  fron^ 
conducting  the  same  business  directly  or  indlr9Ctly»  in  the  city  where  the  part- 
neiship  had  been  carried  on. 
Oct  28 ;  Nov.  23, 1846. 

The  parties  in  these  suits  had  been  co-partners,  in  conducting 
an  establishment  in  the  suburban  part  of  the  city  of  New  York, 
which  was  in  part  a  private  asylum  for  the  insane,  and  in  part 
a  boarding  house  for  immigrants  while  they  remained  in  the 
charge  of  ship  owners  and  consignees.  Messrs.  Wilson  and 
McClellan,  were  physicians  and  surgeons,  practicing  in  the  city, 
but  giving  their  professional  attendance  at  the  asylum.  Mr. 
Williams  resided  at  the  establishment,  and  took  the  charge  of 
its  internal  police  and  financial  arrangements.    The  business 
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SO  conducted,  was  successful  and  prosperous ;  but  angry  contro- 
rersies  at  length  arose  between  Williams  on  the  one  side,  and 
Wilson  and  McCiellan  on  the  other,  which  resulted  in  the 
former's  claiming  exclusive  possession  of  the  establishment  and 
attempting  to  exclude  the  other  parties  from  any  interest  in  it^ 
as  well  as  from  visiting  its  inmates.  They  persisting  in  their 
visits  and  claims,  Williams  filed  a  bill  and  obtained  an  injunc- 
tion, which  was  followed  by  a  bill  in  their  behalf,  and  an  injunc* 
tion  against  him. 

Motions  were  now  made  in  behalf  of  Wilson  and  McClellan, 
for  a  receiver,  for  the  dissolution  of  the  injunction  against  them, 
and  for  an  attachment  against  Williams  for  violating  their 
injunction.  All  the  motions  were  resisted  by  Wi^ams. 
The  report  of  the  case  is  confined  to  the  motion  for  a  receiver. 

J.  Cochran^  for  Wilson  and  McCiellan. 

A.  Dickinson  and  iS'.  B.  H.  Judah^  for  Williams. 

The  Yice-Chancbllor. — Both  parties  concur  in  moving 
for  a  receiver,  and  the  question  arises,  what  shall  the  receiver 
take  ?  It  is  manifest  that  the  principal  value  of  the  establish- 
ment in  which  these  gentlemen  were  partners,  consisted  in  the 
good  wiU  attached  to  it.  It  is  useless  to  trace  the  origin  and 
growth  of  this  good  will.  All  the  partners  contributed  to  it,  and 
whether  in  equal  or  very  unequal  proportions,  is  quite  imma- 
terial. It  belongs  equally  to  them  all,  and  is  an  important  and 
valuable  interest,  which  the  law  recognizes  and  will  protect. 
(See  Harrison  v.  Gardner^  2  Madd.  R.  198,  which  is  a  full  and 
leading  authority  on  the  subject.  Also  Dougherty  v.  Van  Nos- 
trand,  1  Hoff.  Ch.  R.  68;  Story  on  Part.  §  99,  and  notes,  211, 
212) 

Unless  this  interest  be  protected  and  enforced  between  these 
parties,  it  is  clear  that  there  will  be  injustice  done  to  one  side  or 
the  other,  and  that  the  receiver  will  have  but  an  insignificant 
duty  to  perform. 

Then  as  to  the  course  to  be  pursued  by  the  receiver,  when 
vested  with  the  good  will  of  the  concern .    It  is  impossible  for 
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him  to  conduct  an  insane  hospital,  or  a  lazaretto  for  foreign 
immigrants.  The  only  practicable  course  is  for  him  to  sell 
immediately,  the  lease  of  the  premises  where  the  business 
was  conducted,  with  the  good  will  of  the  business  and  the 
movables  which  belonged  to  the  institution.  And  in  order  to 
give  efficacy  to  the  sale  of  the  good  will,  either  of  the  parties 
may  become  the  purchaser ;  and  except  they  purchase,  all  of 
them  must  be  restrained  from  conducting'  the  same  business, 
directly  or  indirectly,  in  this  city.  In  other  respects  the  receiver 
will  have  the  usual  powers. 


Jackson  v.  Losee. 

A  claim,  it  a  ehallen^e  by  a  man  of  the  property  or  ownerihip  of  a  thing  which  is 
wroogfally  detained  from  him. 

The  right  to  recover  against  the  plaintiff  in  a  replevin  snit,  the  value  of  the  proper- 
ty which  has  been  delivered  to  him  on  the  writ  of  replevin,  together  with  dama- 
ges for  its  seizure,  is  a  claim  against  such  plaintiff,  and  will  pass  under  a  general 
assignment  made  of  all  does  and  claims,  by  the  defendant  in  snch  suit. 

The  complainant's  right  to  a  thing  in  action,  being  established  by  the  decree  in  a 
suit,  the  conrt  will  on  petition,  enforce  it  against  one  to  whom  the  defendant  has 
assigned  such  thing  in  action,  pendente  lite* 
Nov.  9  ;  Dec.  2, 1846. 

On  the  25th  of  January,  1845,  William  A.  Jackson,  of  the 
firm  of  Jackson  &  Losee,  sold  to  the  complainant,  and  for  and 
in  the  name  of  the  firm,  executed  to  him  an  assignment  of  all 
dues  and  claims  they  then  had  outstanding,  or  that  might  be,  or 
become  due  to,  or  be  claimed  by  them  ;  in  consideration  of  the 
complainant's  advances  of  money,  to  and  for  them.  'On  the  6lh 
of  March,  1845,  W.  A.  Jackson  having  died  in  the  meantime, 
the  complainant  filed  the  bill  in  this  cause  against  Losee,  to  en- 
force the  assignment,  and  obtain  the  effects  thereby  transferred  ; 
and  obtained  an  injunction,  restraining  Losee  from  disposing  of, 
or  meddling  with  such  effects. 

Losee  appeared  by  Lawton  &  Henry,  Esq'rs,  his  solicitors,  and 
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put  in  an  answer.  Proofs  were  taken,  and  a  final  decree  made 
by  the  assistant  vice-chancellor,  on  the  28th  day  of  September, 
1846.  By  this  decree,  it  was  amongst  other  things,  adjudged 
that  the  assignment  to  the  complainant  was  valid  and  bindingi 
against  Losee,  as  well  as  W.  A.  Jackson ;  and  that  all  the  dues 
and  claims  belonging  to  their  firm,  were  thereby  transferred  to 
the  complainant. 

It  appeared  by  a  petition  now  presented  in  behalf  of  the  latteri 
that  on  the  16th  day  of  January,  1845,  he  commenced  an  action 
of  replevin  against  Jackson  6u  Losee,  in  the  Superior  Court  of 
the  city  of  New  York,  and  thereupon  seized  a  quantity  of  hams, 
which  he  claimed  had  been  bought  with  his  money,  were  in  J. 
&,  L.'s  possession,  and  L.  refused  to  deliver  to  him.  Th«.  hams 
were  forthwith  delivered  by  the  sheriff  to  the  complainant,  who 
sold  them.  On  the  trial  in  the  Superior  Court,  in  December, 
1845,  a  verdict  was  rendered  in  that  suit  in  favor  of  Losee,  the 
surviving  partner,  and  the  value  of  the  goods  taken  with  inter* 
est,  was  assessed  at  $1107  58.  The  complainant  alleged  that 
the  verdict  was  obtained  by  fraud  and  perjury,  and  on  that 
ground,  and  on  a  case  made,  he  prepared  to  move  for  a  new 
trial. 

The  petition  also  stated  that  Losee,  in  defiance  of  the  injunc^ 
tion,  had  collected  many  of  the  assigned  demands,  and  that  the 
complainant  would  lose  at  least  $15,000,  by  means  of  his  ad- 
vances, intended  to  be  secured  by  the  assignment ;  and  it  pray- 
ed that  Losee  and  his  attorneys,  &c.,  might  be  perpetually  res- 
trained from  proceeding  further  in  the  action  of  replevin,  and 
from  instituting  any  new  proceeding  for  the  recovery  of  the  pro- 
perty replevied  on  its  proceeds. 

In  opposition  to  the  petition,  one  Paschal  Graves  appeared, 
and  claimed  that  the  verdict  and  demand  in  the  replevin  suit 
belonged  to  him,  by  virtue  of  an  assignment,  executed  to  him  by 
Losee  on  the  27th  day  of  February,  1846,  in  trust  to  pay- 
Messrs.  Lawton  &  Henry,  their  charges  as  solicitor  and  attor- 
ney for  Losee,  and  to  his  counsel  the  charges  he  might  have ; 
and  in  the  next  place  to  pay  two  other  creditors  of  Losee.  It 
was  shown  that  all  these  creditors  had  no  other  security  for 
their  debts ;  and  it  was  contended  that  the  verdict  and  the  right 
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upon  which  it  arose,  did  not  pass  to  the  complainant  by  the  as- 
signment of  January  26th,  1845. 

E.  Sand/ordj  for  the  petition. 

E.  Clark  and  A.  L.  Jordan,  for  P.  Graves. 

The  Tice-Chancellor. — Chief  Justice  Dyer,  as  long  ago 
as  the  11th  Elizabeth,  defined  a  claims  to  be  a  challenge  by  a 
man  of  the  property  or  ownership  of  a  thing  which  he  has  not 
in  possession,  but  which  is  wrongfully  detained  from  him. 
{Siowel  V.  Lord  Zouch,  1  Plowd.  Comm.  359.) 

Tested  by  this  definition,  which  has  been  recognized  and  ap- 
proved as  sound  to  this  day,  the  right  which  the  firm  of  Jackson 
&  Losee  had  on  the  25th  of  January,  1845,  to  recover  against 
the  complainant  the  property  which  he  had  replevied,  or  to  re- 
cover the  value  of  such  property,  and  damages  by  reason  of  its 
seizure,  was  a  claim  against  the  complainant. 

The  decree  made  in  this  suit,  establishes  the  position  that  all 
claims  which  Jackson  &  Losee  had  outstanding,  on  the  25th  of 
January,  1846,  were  on  that  day  assigned  and  transferred  to  the 
complainant. 

The  decree  is  conclusive,  not  only  upon  Losee,  but  upon  all 
persons  who  have,  during  the  pendency  of  the  suit,  derived 
from  him  any  title  or  interest  in  the  claims  thus  transferred. 

In  this  instance,  the  right  was  a  pure  thing  in  action,  in 
which  no  one  could  acquire  an  interest  as  a  purchaser  in  good 
faith  without  notice,  so  as  to  interfere  with  the  force  of  the 
lis  pendens.  And  aside  from  that  circumstance,  the  transfer 
set  up  by  Mr.  Graves,  is  made  to  secure  precedent  debts ; 
the  first  in  order  being  to  Losee's  solicitors  in  this  suit,  and 
to  his  counsel. 

I  have  no  doubt,  therefore,  that  the  claim  in  the  replevin 
suit,  belongs  to  the  complainant,  in  preference  to  Graves,  and 
those  for  whom  he  acts;  and  the  former  is  entitled  to  an 
order  restraining  the  latter  from  further  proceeding  in  the  replevin 
suit,  or  instituting  any  other  suit  for  the  recovery  of  such  claim. 
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Cromwell  v.  Cunningham  and  others. 

In  a  rait  oommencad  before  a  Tice-chaocellor,  who  baa  no  jurisdiction  of  the  partiee 
or  of  the  aabject  matter,  he  baa  no  authority  to  make  an  order  permittin^r  the 
plaintiff  to  amend  bis  bill  by  adding  proper  parties  residing  within  the  Jurisdiction. 
The  court  can  make  no  order  wbaterer,  in  a  suit  so  situated.  ^^ 

Dec.  3. 1846. 

This  was  a  suit  to  foreclose  a  mortgage  on  lands  situate  in 
the  county  of  Kings,  in  the  second  judicial  circuit  None  of  the 
defendants  resided  in  the  first  circuit.  The  solicitcfr, .  not  ad- 
verting to  the  act  of  May  13,  1846,  (Laws  of  1846,  p.  4^,)  by 
which  the  county  of  Kings  was  set  off  to  the  second  circuit, 
from  the  first  circuit,  (of  which  it  had  been  a  part  for  twenty 
years  and  upwards,)  filed  his  bill  in  the  first  circuit,  before  the 
vice-chancellor.  The  suit  was  not  defended,  and  it  proceeded 
to  a  decree  for  fpreclosure  and  sale  in  the  usual  course.  The 
solicitor  then  for  the  first  time  learned  his  error,  and  ascertaining 
that  persons  proper  to  be  made  parties  to  the  suit,  resided  in  the 
first  circuit,  be  moved  to  amend  the  bill,  by  adding  them  as 
parties  defendants. 

JE.  NortoHy  for  the  complainant. 

J.  Vanderbilt,  contra, 

The  Vice-Chancellor. — ^The  mortgaged  premises  are  in 
the  county  of  Kings,  in  the  second  judicial  circuit,  and  all  the 
defendants  reside  there.  And  it  is  a  conceded  point,  that  this 
court  has  no  jurisdiction  of  the  suit.  It  is  nevertheless  insisted 
by  the  complainant,  that  the  difficulty  may  be  remedied,  by  in- 
troducing a  party  as  a  defendant,  who  resides  in  the  circuit,  and 
he  moves  to  amend  his  bill  accordingly. 

I  am  satisfied  that  this  cannot  be  accomplished.  Having  no 
jurisdiction  of  the  ^uit,  the  parties,  or  the  subject  matter,  as  the 
case  now  stands ;  I  have  no  right  to  make  any  order  whatever 
in  the  suit.    An  order  of  mine,  granting  the  complainant  leave 
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to  amend,  would  be  just  as  null  and  ineffectual,  as  are  the  orders 
and  the  decree  already  made  ia  the  cause,  before  the  defect  of 
jurisdiction  was  discovered. 
The  motion  must  be  denied. 


Toole  v.  Db  Eat  and  Wife  and  others. 

It  if  irregular  for  a  married  woman  to  aoawer  aeparately  from  her  biiibaBd^y  witln 
ont  the  order  of  the  court. 

The  party  who  desires  the  wife  to  put  in  a  separate  answer,  must  apply  for  leave  $ 
the  husband,  if  he  seek  to  be  relieved  from  a  joint  answer ;  the  wife,  if  she  desire 
for  any  cause  to  answer  separately  ;  and  the  complainant,  if  he  require  a  disco- 
very from  her,  irrespective  of  her  husband. 

It  is  irreg^olar  for  the  wife  to  pot  in  an  answer  with  her  husband,  without  an  order 
of  the  court,  where  the  bill  has  already  been  taken  as  confessed  by  him.  And 
this  is  so,  although  the  complainant  pot  her  under  an  order  to  answer  or  pro 
eonftsto. 

Where  the  wife  appears,  after  the  bill  has  been  taken  as  confemad  against  the  httt- 

•    band  ;  the  complainant  may  proceed  with  the  usual  order  that  the  wife  answer^ 
or  that  the  bill  be  taken  as  confessed  by  her. 
November  25 ;  December  3, 1846. 

This  was  a  suit  to  foreclose  a  mortgage.  After  the  bill  had 
been  taken  as  confessed  by  De  Kay,  for  want  of  an  appearancoi 
bis  wife  appeared  in  the  cause,  and  the  complainant  entered  an 
order  requiring  her  to  answer  the  bill  in  forty  days,  or  that  it  be 
taken  as  confessed  by  her.  De  Kay  and  wife  thereupon  put  in 
a  joint  answer  to  the  bill.  No  order  of  the  court  respecting  her 
appearance,  or  authorizing  her  to  answer  with  or  without  her 
husband^  was  entered  by  either  party.  The  complainant  moired 
to  take  the  answer  from  the  files  for  irregularity,  and  that  the 
bill  be  taken  as  confessed  by  Mrs.  De  Kay.  He  read  aflidaTits 
to  the  effect  that  the  answer  was  put  in  for  delay. 

J.  B.  Stevens^  for  the  complainant. 

De  Kay  could  not  answer  at  all ;  and  considered  as  the  sepa* 
rate  answer  of  Mrs.  De  Kay,  it  is  irregular,  because  there  was  no 
order  authorizing  ber  to  answer  separately.   (1  Johns.  Cl^.  lUSl; 
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2  ibid.  139 ;  1  Paige,  421 ;  1  Sim.  &  St.  16] ;  1  Hoff.  Ch.  Pr.  229; 
1  Barb.  Ch.  Pr.  161.)  The  answer  is  false,  and  put  in  for  delay* 
(7  Paige,  370.) 

M.  Hofmanj  for  Sirs.  De  Kay. 

In  1  J.  G.  R.  there  was  no  evidence  of  the  husband's  assent. 
The  party  who  proceeds  against  the  wife,  and  insists  on  her 
answering,  must  apply  for  an  order  that  she  answer  separately. 
By  his  order  to  answer,  he  required  her  to  proceed  as  she  did  or 
separately.  This  may  stand  as  her  separate  answer,  and  she  was 
not  bound  to  obtain  the  order  for  leave.  If  irregular,  it  shouM 
be  ordered  to  stand  as  her  answer,  on  terms. 

The  Yice-Chancellor. — It  was  wholly  irregular  for  Mr. 
De  Kay  to  put  in  an  answer  under  the  circumstances.  The  bill 
1)ad  been  taken  as  confessed  against  him,  and  that  too  for  the 
w^ant  of  an  appearance.  His  joining  for  conformity,  will  not  do, 
when  he  has  no  right  to  answer  at  all.  The  answer  must  then 
he  regarded  as  the  separate  answer  of  Mrs.  De  Kay. 
•  It  is  confessedly  irregular  for  a  married  woman  to  answer 
separately  from  her  husband,  without  the  order  of  the  court. 
But  it  is  said  the  complainant  waived  the  necessity  of  such  an 
order,  by  requiring  her  to  answer,  after  he  had  precluded  her 
husband  from  joining  with  her ;  and  if  otherwise,  that  it  was 
his  duty  to  have  obtained  an  order  for  her  to  answer  separately. 
As  to  the  latter,  I  will  not  say  that  such  an  order  may  not  be 
obtained  on  the  complainant's  motion,  under  special  circum- 
stances ;  but  I  am  clear  that  it  is  not  incumbent  on  him  to  apply 
for  it,  in  ordinary  cases.  Nor  was  it  in  this  case,  where  he  did 
not  seek  to  have  any  discovery,  and  was  content  to  take  the  bill 
as  confessed. 

The  only  sensible  rule,  as  it  appears  to  mo,  is  that  the  party 
who  desires  to  have  the  wife  put  in  a  separate  answer,  must 
make  the  opplication  for  that  purpose.  Thus,  if  the  husband 
desire,  for  any  cause,  to  be  relieved  from  the  burthen  of  a  joint 
^answer  with  his  wife,  he  must  move  the  court.  If  the  wife, 
having  a  separate  interest,  or  for  any  other  reason,  wish  to  put 
in  a  separate  answeri  she  should  make  an  application.    And  if 
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the  complainant,  seeking  a  discovery  from  her,  is  indiflerent  as 
to  the  husband^s  answering,  but  requires  an  answer  from  the 
wife,  I  think  he  may,  on  sufficient  cause  shown,  obtain  an  order 
for  her  to  put  in  a  separate  answer. 

But  where  the  husband  suffers  the  bill  to  be  taken  as  confessed 
ngainst  him,  and  the  wife  subsequently  appears,  and  the  com- 
plainant  desires  no  more  than  to  tuke  the  bill  as  confessed  against 
her ;  he  may  proceed  with  the  common  order  that  she  answer 
within  forty  days,  or  that  the  bill  be  taken  as  confessed  by  her ; 
and  if  she  deem  it  necessary  or  proper  to  answer,  she  must  ob- 
tain an  order  for  leave,  inasmuch  as  none  but  a  separate  answer 
can  be  filed  in  that  stage  of  the  suit.  The  complainant's  order 
requiring  her  to  answer,  is  to  be  construed  as  requiring  her  to 
do  so  in  a  mode  that  will  be  regular ;  which  in  the  case  sup- 
posed, as  much  calls  for  a  separate  answer  under  an  order  to  be 
procured,  as  in  the  ordinary  instance  of  a  bill  for  discovery,  it 
would  call  for  an  answer  on  oath. 

In  truth,  it  was  irregular  for  the  wife  to  appear  in  this  case, 
except  with  her  husband  ;  but  that  has  been  waived  by  accept- 
ing her  appearance  and  putting  her  under  an  order  to  answer. 
I  am  clear,  however,  that  the  waiver  extended  no  Farther,  and 
that  the  answer  filed  is  entirely  irregular,  and  must  be  removed 
from  the  files  of  the  court. 

There  being  nothing  to  rebut  the  complainant's  affidavits 
showing  that  the  answer  was  probably  put  in  for  delay,  tlie  bill 
must  be  taken  as  confessed  by  Mrs.  De  Kay ;  and  the  complain- 
ant's costs  of  this  motion  are  to  be  taxed  and  added  to  the  regu* 
lar  costs  in  the  cause,  and  collected  with  them. 

Order  accordingly* 
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WiLLi:AM8  V.  Ybbmeule  and  others. 

Under  the  banknipt  act  of  eonfreta  paaaed  in  1841,  the  general  aagifjrnee  in  bank- 
rnptcy  became  veited  with  the  righte  of  property  of  one  deelared  a  hankmpt»  in* 
eluding  the  right  for  the  benefit  of  crediton»  to  let  aside  all  transactions  made 
by  the  bankrupt  to  defraud  his  creditors,  or  in  fraud  of  the  bankrupt  law. 

A  sale  of  the  bankrupt's  rights  of  property,  made  by  the  assignee  nnder  the  order 
of  the  conrt,  carried  to  the  pnrohaser  all  tbe  rights  ef  action  which  the  asngnee 
himself  could  eiercise  in  respect  of  such  property. 

An  averment  that  certain  acts  in  the  conrt  of  chancery,  were  a  fraud  upon  the 
conrt,  is  not  equivalent  to  a  charge  that  they  were  in  fraud  of  the  banknipt  law, 
or  of  creditors. 
Oct  16 ;  Dec  4, 1846. 

Demurrer.  The  bill  set  forth  that  od  the  18th  of  Decem- 
ber, 1840,  Yermeule  being  in  possession  of  certain  lands,  mort- 
gaged them  to  Henry  B.  Enapp,  ostensibly  to  secure  the  pay- 
ment of  $500.  On  the  30th  of  March,  1843,  Knapp  filed  a  bill 
in  this  court  against  Y.  and  wife,  to  foreclose  the  mortgage. 

A  decree  of  sale  was  made,  on  the  23d  of  May,  and  on  the 
16th  of  June,  1843,  the  premises  were  sold  by  a  master,  and  were 
bid  off  by  Van  Arsdale,  one  of  the  defendants  in  this  suit,  for 
$100.  A  master's  deed  was  executed  to  him  in  October  fol- 
lowing. 

On  the  17ih  of  June  1843,  Yermeule  was  declared  a  bankrupt, 
pursuant  to  his  own  petition,  in  the  United  States  District  Court. 
On  the  28th  of  November  1845,  the  general  assignee  in  bank- 
ruptcy, under  an  order  of  the  district  court,  sold  at  auction  all 
Yermeule's  rights  and  interest  in  the  premises,  and  the  same 
were  purchased  by  the  complainant,  and  a  deed  was  executed 
to  him  by  the  assignee,  a  few  days  afterwards. 

The  bill  alleged  that  the  mortgage  was  executed  to  Knapp,  to 
secure  him  against  certain  indorsements  which  he  had  made  for 
Yermeule.  That  when  the  bill  for  its  foreclosure  was  filed, 
nothing  had  been  paid  by  Enapp  in  respect  of  such  indorse- 
ments ;  all  of  the  same  have  been  paid  off  or  otherwise  secured 
without  any  resort  to  him,  and  there  was  nothing  due  on  th9 
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mortgage  at  the  time  of  the  master's  sale.  That  the  foreclosure 
was  conducted  by  the  same  solicitors  who  prosecuted  Yermeule's 
bankrupt  discharge,  and  he  furnished  the  money  for  conducting 
the  foreclosure,  and  the  whole  proceeding  was  a  fraud  on  the* 
court  of  chancery.  That  Tan  Arsdale  is  an  intimate  and  confi-: 
dential  friend  of  Yermeule ;  he  purchased,  and  was  to,  and  does 
hold  the  premises  for  the  tatter's  benefit ;  and  he  never  paid  any: 
thing  upon  or  towards  the  purchase.  That  the  whole  affiiir  was 
a  contrivance  between  Knapp  and  the  other  parties,  and  a  mere 
cover  for  Yermeule's  benefit,  who  is  in  the  actual  enjoyment  of 
the  rents  and  profits  of  the  premises.  The  bill  ofiered  to  pay 
the  bid  at  the  master's  sale.  It  prayed  for  an  avoidance  of  the 
sale,  or  a  redemption  on  those  terms,  and  for  general  relief. 

Yermeule  and  Yan  Arsdale  demurred  to  the  bill  for  want  of 
equity ;  and  they  claimed  that  no  one  but  the  general  assignee 
could  proceed  to  avoid  the  sale.  That  he  could  not  transfer  that 
right  to  a  purchaser. 

J.  Anthon,  for  (he  defendants. 

4 

J.  B.  Scales,  for  the  complainant. 

The  Yice-Chancellor. — There  is  no  doubt  that  under  the 
late  bankrupt  act  of  congress,  the  general  assignee  of  a  bank- 
rupt became  vested  with  his  rights  of  property,  including  the 
right  for  the  benefit  of  creditors,  to  set  aside  all  transactions 
made  by  the  bankrupt  to  defraud  his  creditors,  or  in  fraud  of  the 
bankrupt  law.  Nor  have  I  any  doubt  as  to  the  point,  that  a  sale 
of  the  bankrupt's  <<  rights  of  property,"  when  made  under  the 
order  of  the  district  court,  carries  to  the  purchaser  all  the  rights 
of  action  which  the  assignee  himself  could  exercise  in  respect  of 
auch  property.  (Bankrupt  Act  of  1841,  §  2,  3,  9 ;  Sands  v« 
Codwisey  4  Johns.  636.)  ^ 

The  only  difficulty  in  this  c&se,  is  that  the  complainant  has 
omitted  to  aver  in  his  bil),  that  the  mortgage  and  its  foreclosure 
and  the  sale,  were  in  fraud  of  the  bankrupt  law,  or  contrived,  d&c. 
in  contemplation  of  Yermeule's  bankruptcy,  or  that  he  was 
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lar^ly  indebted  or  insolvent  at  the  time  and  those  proceedings 
were  for  the  purpose  of  defrauding  his  creditors. 

The  charge  is  limited  to  a  fraud  upon  this  court,  which  is  not 
equivalent  to  any  of  those  I  have  enumerated,  and  does  not 
supply  their  place. 

The  demurrer  must  be  allowed,  with  leave  to  the  complain- 
ant to  amend  his  bill  on  payment  of  costs  of  the  demurrer  and 
the  hearing. 


Wilkes  v.  Renrt. 

Hie  stay  of  proeeedingi  on  appeali  from  chancery,  provided  by  the  statute,  is  con- 
fined to  proceedings  in  the  suit  in  which  the  decree  appealed  from  is  made. 

It  does  not  prevent  the  party  who  was  snccessful  below,  from  prosecatlog  in  the 
same  or  another  court,  while  the  appeal  is  depending,  a  demand  which  was  in- 
volved  in  the  former  suit,  but  was  not  decided  by  the  decree. 

The  coort  in  which  such  new  action  is  brought,  will  on  motion  exercise  its  discre- 
tion as  to  suspending  the  suit  until  the  appeal  be  determined. 

Where  to  a  bill  for  an  account  by  H.  against  W.,  the  latter  answered,  setting  up  a  dis- 
tinct demand  against  H.,  and  subsequently  filed  a  cross-bill  reiterating  such  de- 
mand ;  the  cross  causes  were  heard  on  pleadings  and  proofs,  and  a  decree  made, 
dismissing  GL's  bill  absolutely,  and  W.'s  bill  without  prejudice,  from  which  decree 
H.  appealed  ;  and  W.  then  filed  a  bill  asserting  his  demand  so  set  up  in  the  cross- 
bill, to  which  H.  pleaded  in  bar  the  former  suits,  the  decree,  and  the  appeal 
pending  ;  it  was  heldt  1.  That  the  new  suit  of  W.  was  not  founded  upon  the  de- 
cree appealed  from  or  upon  its  subject  matter.    And  3.  If  it  were,  that  the  stat- 
ate  of  appeals  did  uot  prohibit  its  prosecution. 
Oct.  15 ;  Dec  5, 1846. 

Plea.  The  bill  was  filed  in  the  year  1845,  for  a  contribution 
by  the  defendant,  Henry,  towards  payments  made  by  the  com- 
plainant, on  a  purchase  of  lots  at  Manhattanville,  on  joint  ac- 
count   The  defendant  pleaded  In  bar,  the  following  facts : 

On  the  28th  of  July,  1843,  the  now  defendant,  Henry,  filed  a 
bill  in  this  court  against  tire  now  complainant,  Wilkes ;  setting 
forth  various  dealings  between  them,  and  praying  for  an  ac- 
count and  a  delivery  up  of  things  in  action ;  a  transfer  by 
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Witkes  of  any  property  in  his  bands,  in  which  Henry  was  in- 
terested ;  and  in  case  of  his  haying  sold  it,  for  an  account  and 
{>aynient  of  its  value. 

On  the  8th  of  November,  1843,  Wilkes  answered  that  bill| 
and  among  other  things,  set  forth  the  subject  matter  of  this 
suit,  and  claimed  the  same  amount  due  that  he  now  claims^ 
and  an  account  of  the  purchase,  and  insisted  that  the  same 
amount  should  be  allowed  to  him  in  account  against  Henry. 

On  the  3d  of  May,  1844,  Wilkes  filed  a  cross  bill  against 
Henry,  advancing  the  same  claims  set  up  in  his  answer  in  the 
original  suit.  The  answer  and  cross  bill  of  Wilkes,  set  forth  the 
same  subject  matter,  and  such  rights  and  interests  therein,  as  he 
now  claims  in  this  suit ;  and  prayed  relief  in  the  same  manneri 
for  the  same  matter  and  to  the  same  extent,  as  he  now  prays  in 
(his  suit. 

Henry  answered  the  cross-bill ;  replications  were  filed,  and 
proofs  were  taken  in  the  original  and  cross  suits ;  and  such  pro- 
ceedings were  thereupon  had  before  the  assistant  vice-chancel- 
,  lor,  that,  on  the  6th  of  September,  1846,  he  decreed  that  the 
bill  filed  by  Henry  should  be  dismissed  with  costs,  and  that  the 
cross-bill  of  Wilkes  be  dismissed  without  costs  and  without 
prejudice. 

On  the  6th  of  November,  1845,  Henry  appealed  to  the  chan- 
cellor from  the  whole  of  that  decree,  and  filed  the  assistant  vice- 
chancellor's  certificate  of  probable  cause,  and  also  a  bond  duly 
approved  by  him  fof  costs,  and  to  stay  the  proceedings ;  which 
appeal  remains  depending,  and  undetermined. 

The  defendant,  pursuant  to  the  standing  rule,  obtained  a  re- 
port from  one  of  the  master's  of  the  court,  in  favor  of  the  truth 
of  his  plea  ;  and  it  was  brought  to  a  hearing  on  the  question  of 
•  its  sufficiency. 

O.  W,  Morellj  and  C.  Lawton^  for  the  defendant. 

The  exception  taken  by  the  complainant,  to  the  master's  re- 

^  port,  having  been  overruled ;  the  report  stands  conclusive  as  to 

the  truth  of  the  plea  and  all  things  therein  contained,  and  if 

ordered  for  argument  on  its  sufficiency.    As  to  which : 

i    First.  The  plea  is  sufficient  in  form.  (2  Barb.  Ch.  Pr.  408^  &c.) 
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Second.  The  plea  is  sufficient  in  substance.  It  sets  forth  and 
pleads  a  former  suit  pending  for  the  same  subject  matter,  and 
claiming  the  same  interests,  as  claimed  in  the  present  suit  (Sto- 
ry's Eq,  PJ.  i  737,  738.) 

Third.  An  appeal  to  the  chancellor,  from  the  whole  of  the 
decree  of  the  assistant  vice-chancellor  of  the  first  circuit,  cover- 
ing the  subject  matter  of  the  present  suit,  is  now  pending  and 
undetermined ;  and  no  new  action  could  be  brought  on  the  same 
subject  matter  of  either  of  those  suits,  till  after  the  expiration  of 
six  months,  within  which  time  the  defendant  had  a  right  by 
statute  to  appeal. 

Fourth.  The  appeal  covering  the  subject  matter  of  the  pres- 
ent snit,  and  being  properly  perfected  within  the  six  months ; 
is  a  stay  of  proceedings  as  to  all  the  subject  matters  embraced 
therein.  (2  R.  8.  p.  106,  [178,]  §  65  and  68,  and  pages  502  and 
603,  2d  ed.  »  82  and  86  ;  1  John.  Ch.  Rep.  77 ;  3  ibid.  161  ;  3 
Paige,  381,  384.) 

And  this  defendant,  having  been  put  to  his  defence  by  the  re- 
fusal of  the  vice-chancellor  to  stay  the  proceeding  on  motion, 
claims : 

Fifthly.  That  the  plea,  being  true  in  fact,  sufficient  in  form 
and  substance,  covering  the  whole  subject  matter  of  the  present 
suit ;  is  a  bar  to  the  further  prosecution  of  this  suit.  And  that 
the  bill  must  be  dismissed  with  costs.  (Mitford's  Pleadings,  239 
to  243 ;  Story's  Equity  PI.  i  743 ;  3  Atkyns,  690,  692.) 

E.  Wilkes,  for  the  complainant. 

1.  The  plea  is  informal  and  bad.  It  does  not  pursue  the 
form  prescribed.  (Beames'  Pleas,  136 ;  Story's  Eq.  PI.  i  700, 
737  ;  Blake's  Ch.  Pr.  636,  which  gives  the  form.) 

2.  A  plea  of  another  suit  pending,  applies  only  to  a  suit  be- 
fore commenced  by  an  original^  not  a  cross-bill. 

The  cross-bill  heretofore  filed,  is  merely  an  ancillary  bill  of 
defence.    (Story's  Eq.  PI.  i  399.) 

By  the  defendant's  plea,  the  cross-bill  is  regarded  as  a  sepa- 
rate distinct  suit,  wholly  independent  of  the  original  bill  filed 
by  P.  S.  Henry. 
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3.  The  cross-bill  is  for  a  difforent  equity  from  the  present 
bill. 

4.  Such  cross-bill  or  suit,  is  not  pending,  but  has  actually 
been  dismissed  and  without  prejudice  ;  and  the  decree  of  dis- 
missal being  duly  enrolled  thereon,  is  finals  unless  appealed  from 
by  the  complainant  in  the  cross^bill.  (Story's  Eq.  Pi.  §  736, 
738,  790 ;  Mitford's  PL  248,  273  ;  Beames'  PI.  139.) 

Such  decree  of  dismissal,  being  adverse  to  the  present  com- 
plainant, and  he  not  having  appealed  therefrom,  the  present  de- 
fendant, P.  S.  Henry,  cannot  prevent  the  legal  operation  thereof, 
or  impair  the  right  of  the  complainant,  resulting  from  such  de- 
cree, by  appealing  therefrom  to  serve  bis  own  purposes. 

5.  The  cross-bill  was  resorted  to  as  a  provisional  set-off,  in 
case  the  original  bill  stood  ;  but  such  original  bill  having  failed 
in  its  allegations  of  fraud,  the  set-off  fell  with  it,  and  the  defen- 
dant, (the  present  complainant,)  became  restored  to  his  origi- 
nal rights,  in  the  same  manner  as  if  no  set-off  had  been  put  in. 

The  Vice-chancellor. — By  the  statutes  r^ulating  appeals 
and  by  the  ll6th  rule  of  this  court,  the  effect  of  Mr.  Henry's 
appeal  from  the  decree  in  the  former  suits,  is  to  stay  all  further 
proceedings  in  the  court  of  chancery  upon  the  decree,  and  upon 
the  subject  matter  embraced  therein.  (2  R.  S.  178,  i  59  to  61 ; 
ibid.  606,  §  80  to  86.) 

This  suit,  however,  is  in  no  sense  founded  upon  that  decree. 
It  is  a  distinct  original  suit,  which  seeks  to  enforce  a  claim 
unaffected  by  the  decree ;  a  claim  that  may  be  enforced  on  the 
one  hand,  and  resisted  on  the  other,  precisely  as  if  the  former 
suits  had  never  existed. 

Does  this  bill  proceed,  'hipon  the  subject  matter  embmced" 
in  the  decree  appealed  from  ? 

I  think  it  does  not,  for  two  reasons.  1.  In  the  former  suit 
brought  by  Mr.  Henry,  the  demand  now  in  question  was  inter- 
posed by  way  of  defence,  to  be  made  a  set-off  in  the  accounting 
which  would  ensue  between  the  parties,  in  the  event  of  his  suc- 
ceeding. If  on  his  appeal,  he  shall  reverse  the  decree  dismiss- 
ing that  bill,  and  obtain  an  order  for  an  account ;  he  may  either 
shut  out  the  consideration  of  this  demand,  by  the  order  itself  on 
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a  stiggestion  to  the  court,  or  apply  by  motion  to  compel  Mr. 
Wilkes  to  elect  whether  he  will  proceed  with  this  suit,  or  will 
abandon  it  and  ^ely  upon  the  demand  under  his  answer  in  the 
first  suit.  Thd  decree  appealed  from,  decides  nothing  whatever 
in  respect  of  this  demand  ;  and  its  reversal  will  not  necessarily 
lead  to  any  decision  on  the  same.  Thus  the  demand  is  not  the 
subject  matter  of  the  decree  in  thd  original  suit. 

Still  less  can  it  be  so  considered,  in  behalf  of  Mn  Henry,  in 
respect  of  the  decree  as  affecting  the  cross  suit.  As  to  that,  the 
decision  was  in  Mr.  Henry's  favor,  and  by  the  lapse  of  time  has 
become  conclusive  upon  Mr  Wilkes.  True^  the  former  has 
appealed  from  the  whole  decree,  which  literally  embraces  the 
part  of  it  in  his  favor,  as  well  as  that  which  is  adverse  to  him. 
But  such  is  not  its  substantial  effect 

He  may  waive  any  portion  of  his  appeal,  and  the  appellate 
court  will  not  interfere  with  the  parts  of  the  decree  to  which  the 
waiver  applies,  unless  it  be  indispensable  in  order  to  do  com- 
plete justice  between  the  parties  in  respect  of  some  provision 
of  the  decree  which  remains  subject  to  the  appeal  and  is  found 
to  be  erroneous.  No  such  necessity  exists  in  respect  of  the  dis- 
missal of  the  cross  bill.  Nor  is  this  all.  Mr.  Henry  may^  when 
he  pleases,  dismiss  his  appeal. 

In  the  mean  time,  while  it  is  pending,  Mr.  Wilkes's  demand 
may  become  barred  by  the  statute  of  limitations^  This  court 
has  no  dispensing  power  over  that  statute,  and  it  would  be  no 
answer  to  a  defence  founded  upon  it,  to  show  that  Mr.  Henry 
appealed  from  a  decree  in  his  favor  on  a  former  occasion  when 
this  demand  was  prosecuted  ;  and  while  his  appeal  was  pen- 
ding, a  new  suit  could  not  be  brought.  The  same  result  will 
inevitably  ensue,  if  the  appeal  should  continue  a  few  years,  and 
the  decree  be  finally  affirmed. 

These  considerations,  as  well  as  the  language  of  the  statute 
itself,  satisfy  me  that  this  suit  is  not  for  the  subject  matter 
embraced  in  the  decree  appealed  from. 

2.  There  is  another  ground  for  regarding  the  suit  as  one  not 
affected  by  the  statute  regulating  appeals. 

The  stay  granted,  is  of  proceedings  in  the  court  of  chancery 
upon  the  decree  and  its  subject  matter.    It  does  not  in  terms 
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extend  to  any  other  court  Hence  if  in  this  case,  Mr.  Wilkes 
had  a  remedy  at  law,  even  if  his  demand  were  the  subject  mat? 
ter  of  the  decree,  the  appeal  would  not  prevent  his  commencing 
a  suit  at  law  for  its  recovery. 

The  court  of  law  might,  and  probably  would,  stay  his  pror 
ceedings  on  motion,  but  that  would  rest  in  its  discretion. 

Does  not  this  show  that  the  statute  refers  not  so  much  to  the 
court,  as  it  does  to  the  identical  suit  in  which  the  decree  was 
made  ? 

Such  is  my  opinion,  and  I  find  that  it  has  the  sanction  of  the 
chancellor. 

In  Hart  v.  Mayor^  ^c.  of  Albany^  3  Paige,  381, 386.  in  a  very 
able  examination  of  the  effect  of  appeals  in  England,  and  in 
this  state  both  before  and  since  the  revised  statutes,  he  says  it  was 
not  the  intention  of  the  legislature  to  extend  the  stay  of  pro- 
ceedings by  an  appeal  in  a  suit  to  any  other  proceedings  of  the 
respondent,  except  those  in  the  court  of  chancery  and  in  that 
suit.  And  he  subsequently  repeats,  that  as  he  understands  the 
provision  of  the  statute,  the  stay  is  confined  to  proceedings  in 
the  suit  in  which  the  decree  appealed  from  is  made. 

This  leaves  the  court  of  chancery  to  deal  with  a  new  suit, 
precisely  as  I  have  observed  that  a  court  of  law  would  in  a  like 
ease,  by  exercising  its  discretion  as  to  a  stay  pending  the  appeal 
in  another  suit.    And  this  is  perfectly  right. 

In  the  instance  before  me,  it  is  contrary  to  all  reason  chat  Mr, 
Wilkes  having  failed  in  his  cross  suit,  should  be  precluded  by 
his  opponent's  appeal,  from  instituting  any  new  proceeding  to 
enforce  his  demand.  Mr.  Henry  has  given  no  security  which 
embraces  the  payment  of  this  claim,  and  yet  it  is  insisted  that  it 
shall  be  stayed  or  suspended,  at  the  peril  of  its  becoming  worth- 
less, or  being  barred  by  lapse  of  time,  while  the  appeal  is  pen- 
ding ;  and  whether  the  decree  be  finally  affirmed,  as  Mr.  Wilkes 
has  reason  to  expect,  or  Mr.  Henry  shall  ultimately  dismiss  his 
appeal,  there  will  still  have  to  be  a  suit  to  determine  the  contro- 
versy presented  by  the  bill  in  this  cause. 

And  the  same  consequence  must  ensue  from  the  reversal  of 
the  decree,  if  it  be  confined  to  those  provisions  of  it  which  arq 
adverse  to  the  appellant. 
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The  plea  must  be  ovenaled,  and  the  defendant  must  pay  the 
costs  and  answer  the  bill  in  twenty  days. 


Bartlstt  v.  Van  Zandt,  Janewat  and  others. 

In  a  partition  salt,  where  the  preaent  value  of  a  contingent  or  inchoate  right  of 
dower  of  a  married  woman,  is  ascertained  under  the  decree,  pursuant  to  the  act 
of  April  28,  1840 ;  sach  value  represents  the  present  worth  of  the  woman's 
dower  right  in  the  premises,  and  the  sum  paid  or  reserved  in  respect  of  the  same, 
is  her  absolute  property,  without  condition  or  contingency. 

A  sale  under  a  decree  in  partition,  operating  as  a  statutory  conversion,  the  sum 
payable  to  a  married  woman  for  the  value  of  her  contingent  dower,  is  personal 
property,  which  belongs  to  her  husband,  subject  to  her  claim  for  a  settlement, 
and  on  her  death  without  asserting  such  claim,  it  will  be  paid  over  to  him. 
0ee.  10 ;  Dec  15, 1846. 

This  case  came  before  the  court  on  the  petition  of  George 
Janeway,  for  the  payment  to  him  of  the  sum  of  9812|  paid  into 
court  in  the  principal  suit,  by  one  of  the  masters  of  the  court  on 
a  sale  in  partition,  and  which  was  invested  in  the  name  of  the 
clerk.  There  was  no  dispute  as  to  the  petitioner's  right  to 
$252 ;  but  the  residue,  9660,  was  claimed  by  C.  Bartlett  and 
the  assignees  of  S.  Ely.  The  circumstances  respecting  the 
fund  were  these. 

In  May,  1836,  the  premises  which  were  the  subject  of  the 
partition,  being  owned  by  George  Janeway  and  two  others  as 
tenants  in  common,  were  sold  by  them  to  Bartlett  and  Ely,  for 
$21,000.  Margaret  W.,  the  wife  of  George  J.,  refused  to  unite 
in  the  conveyance,  upon  which  $2000  was  reserved  by  B.  and 
E.,  from  George's  third  of  the  price.  In  1843,  Bartlett  filed  a 
bill  in  this  cause  for  the  partition  of  the  premises,  in  which 
George  Janeway  and  wife,  and  others,  were  defendants.  In 
October,  1843,  a  decree  was  made  establishing  the  rights  of  the 
parties,  and  directing  a  sale  by  a  master.  The  decree  in  sub- 
stemce,  adjudged  that  Mrs.  Janeway  was  entitled  to  an  inchoate 
right  of  dower  in  an  undivided  third  part  of  the  premises,  (of 
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which  third  Bartlett  and  Ely  were  the  owners  jointly.)  It  di* 
lected  the  value  of  her  right  to  be  ascertained  by  the  master,  on 
the  principle  of  life  annuities,  and  paid  into  court  by  him  out 
of  the  proceeds  of  the  sale.  The  same  was  to  be  invested  by 
the  clerk,  the  income  to  be  paid  to  Bartlett  and  Ely  during  her 
life,  and  after  her  death  the  principal  to  be  paid  as  the  court 
should  direct,  on  application  of  any  party  interested. 

The  premises  were  sold  under  the  decree,  the  master  reported 
the  value  of  Mrs.  J.'s  contingent  dower  as  being  $660,  which 
sum  (with  the  $263,)  was  paid  into  court  and  invested  by  the 
clerk.  The  interest  on  the  investment  had  been  paid  by  the 
clerk  to  George  Janeway.  Mfs.  Janeway  died  November  7th, 
1846. 

/.  Anthon  and  W.  T.  McCoun,  for  the  petitioner,  George 
Janeway. 

W.  C.  Wetmore^  for  C.  Bartlett. 

B.  W.  Bonney^  for  Waddell,  assignee  in  bankruptcy,  of  S. 
Ely. 

The  Vice-chancellor. — ^It  is  contended  in  opposition  to 
the  petition,  that  the  sale  to  Bartlett  and  Ely  was  limited  to  G. 
Janeway's  title  and  interest  in  the  premises,  exclusive  of  and 
subject  to  the  inchoate  right  of  dower  of  the  wife,  respecting 
which  no  contract  was  made.  And  if  this  were  otherwise,  the 
proceedings  and  decree  in  partition,  are  relied  upon  as  an 
effectual  bar  to  his  asserting  any  lien  or  claim  for  the  unpaid 
purchase  money,  because  that  decree  assumes  to  settle  and  ascer- 
tain all  the  rights  of  the  parties  then  existing,  and  it  is  silent 
upon  the  subject  of  the  equitable  lien  now  claimed  by  the 
petitioner. 

Assuming  that  these  positions  are  correct,  what  is  the  result  ? 
At  the  time  of  the  partition,  Mrs.  Margaret  W.  Janeway  had  an 
inchoate  right  of  dower  in  all  that  portion  of  the  lands  held  in 
common  which  belonged  to  3artlett  and  Ely,  subject  to  the 
mortgage  to  The  New  York  Fire  Insurance  Company.    It  ap* 
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pears  by  the  master's  report,  that  Bartlett  and  Ely's  portion  of 
the  premises  produced  $4700  44,  after  paying  the  mortgage  and 
all  other  charges. 

The  decree  directed  the  master  to  ascertain  the  value  of  her 
contingent  right  of  dower  in  the  respective  shares  of  Bartlett 
and  Ely,  and  to  deduct  such  amount  from  those  shares  and  pay 
it  to  the  clerk  of  the  court.  The  master  accordingly  ascertained 
such  value,  reported  it  to  be  $560  in  both  shares,  and  paid  that 
amount  to  the  clerk,  out  of  the  proceeds  arising  from  those 
shares. 

The  simple  statement  of  the  facts,  shows  that  this  sum  be- 
longed, not  to  Bartlett  and  Ely's  assignee,  but  to  Mrs.  Janeway. 
It  was  her  money,  as  much  as  the  $2070  22  which  Bartlett 
received,  was  his  property.  If  the  decree  had  directed  the 
master  to  bring  into  court  one  third  of  the  proceeds  of  Bartlett 
and  Ely's  shares,  to  be  invested  and  the  interest  paid  to  them  or 
their  assigns,  while  George  Janeway  lived,  and  after  his  death 
to  Mrs.  Janeway,  in  case  she  survived  him,  or  if  she  died  first, 
then  the  capital  to  be  paid  to  Bartlett  and  Ely ;  the  matter 
would  have  beer^  very  different.  But  this  course  would  have 
locked  up  nearly  twelve  thousand  dollars  for  an  indefinite 
period,  and  would  have  left  the  New  York  Insurance  Company 
mortgage  unpaid  in  part,  during  the  same  period.  To  avoid 
the  great  inconvenience  which  would  thus  ensue,  the  parties 
availed  themselves  of  the  provisions  of  the  act  of  April  28,  1840, 
(Laws  of  1840,  ch.  177,  p.  128 ;)  and  framed  the  decree  so  as  to 
ascertain  at  once  and  definitely,  the  whole  value  of  her  dower 
interest. 

The  value  so  ascertained,  was  not  what  she  would  be  entitled 
to  at  her  husband's  death,  or  upon  any  future  event  or  contin-^ 
gency.  It  was  the  value  of  her  interest  at  the  date  of  the 
report ;  its  present  worthy  according  to  the  principles  of  law  ap^ 
plicable  to  annuities  and  survivorships.  If  she  had  released  it 
to  her  husband,  it  would  have  been  the  duty  of  the  master  under 
the  statute,  to  have  paid  over  to  him  the  whole  $560.  As  she 
did  not  release  it,  it  was  his  duty  to  bring  it  into  court  At  any 
time  during  her  life,  the  court,  on  her  petition,  would  baye  or- 
dered it  to  be  paid  to  her  husband,  or  to  a  trustee  for  her  separate 
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use.    In  short,  it  was  her  own  property,  absolutely  and  without 
condition  or  contingency. 

It  is  true,  the  decree  does  quite  unaccountably  direct  the 
income  of  this  fund  during  G.  Janeway's  life,  to  be  paid  to 
Bartlett  and  Ely's  assignee,  or  for  their  benefit.  But  that  does 
not  alter  the  plain  and  obvious  nature  of  Mrs.  Janeway's  right. 
The  income  unquestionably  belonged  to  her. 

Therefore,  conceding  to  Mr.  Bartlett  and  the  general  assignee, 
all  that  they  claimed  in  respect  of  the  original  sale,  and  the  force 
of  the  decree  as  a  bar  to  the  lien  set  up  in  the  petition  ;  neither 
of  them  have  a  particle  of  interest  in  the  fund  in  question. 

There  having  been  a  statutory  conversion  of  Mrs.  Janeway's 
contingent  dower  right,  I  think  the  sum  deposited  with  the  clerk 
must  be  deemed  personal  property.  As  such,  it  belongs  to  her 
husband,  jure  mariii^  and  her  death  having  terminated  her 
equity  to  have  it  applied  for  her  separate  use,  he  is  entitled  to 
receive  it  from  the  clerk. 

The  prayer  of  the  petition  is  granted. 


Mount  t;.  A.  and  P.  Sutdam* 

8.  liaving  agreed  to  make  a  loan  on  lands,  provided  the  title  were  good,  employed 
M.  and  bis  law  partner,  as  solicitora  to  prepare  the  secarities,  and  examine  the 
title,  and  directed  them,  if  all  were  satisfactory,  to  advance  the  money,  which 
S.  was  ready  to  pay  whenever  required. 

The  M>liciton  prepared  and  recorded  the  mortgage,  payable  to  S.,  examlDed  and 
approved  the  title ;  and  M.  advanced  a  part  of  the  loan  to  the  mortgagor.  After 
thie,  S.  refused  to  proceed  with  the  loan,  and  on  application  from  M.,  refused  to 
pay  him  the  advance  made,  or  to  assign  the  mortgage  to  him. 

AeM,  that  M.  solely,  had  a  lien  on  the  mortgage  for  his  advance,  S.  held  the  legal 
title  to  it  in  trust  for  M.,  and  was  bound  to  transfer  the  same  to  him  at  his  risk. 

A  mortgage  drawn  for  (3000  with  interest,  on  a  loan  of  (2800,  under  an  agree- 
ment that  the  interest  on  the  latter,  shall  as  it  falls  due,  be  added  to  the  princi- 
pal, until  it  is  made  up  to  930^0,  and  thereupon  interest  to  be  paid  on  the  full 
amount,  is  not  usurious. 
Oct  16;  Dec.  17,1846. 
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Demurrer  to  a  bill  of  complaint,  for  want  of  equity,  and  be- 
cause the  remedy  of  the  complainant,  if  any  be  had,  was  ade- 
quate at  law.  The  facts  stated  in  the  bill,  will  be  found  in  the 
opinion  of  the  court 

W.  C.  Weimore  and  M.  S*  Bidwell,  for  the  defendants. 

The  defendants  never  agreed  to  assign  the  bond  and  mortgage. 
They  have  no  interest  in  it ;  they  never  had  or  claimed  to 
have  any. 

If  they  are  answerable  at  all,  it  is  on  the  agreement  to  ad- 
vance stated  in  the  bill ;  and  upon  that,  if  liable  at  all,  the  com* 
plainant  can  recover  at  law. 

The  court  cannot  compel  them  to  assign  a  bond  and  mort- 
gage taken  in  their  name  without  their  assent. 

If  any  agreement  were  made,  it  was  with  both  solicitors ;  one 
cannot  sue  upon  it. 

The  securities  as  drawn  up,  were  totally  unauthorized,  as  they 
are  usurious  upon  their  face.  There  never  was  any  obligation 
on  the  part  of  the  defendants  to  loan  on  these  securities.  The 
counsel  referred  to  Worrall  v.  Johnson^  2  J.  &  W.  218 ;  Clark 
V.  Gilbert,  2  Bing.  N.  C.  366. 

J.  L.  Mason,  for  the  complainant. 

On  the  plainest  principles  of  equity,  the  defendants  ought  to 
have  assigned  the  bond  and  mortgage.  They  were  guilty  of  bad 
faith,  in  refusing  to  make  the  loan  and  take  the  securities ;  and 
of  fraud  in  refusing  to  transfer  them. 

If  they  are  void  for  usury,  (they  are  not,)  it  is  no  reason  why 
the  defendants  should  not  assign  them.  Equity  has  jurisdic- 
tion to  compel  deeds  and  chattels  to  be  delivered  up.  (Jer.  Ek}. 
Jur.  468 ;  Story's  Eq.  §  703  ;  2  Alk.  316.)  Here  the  securities 
are  in  the  defendants  control  by  being  in  their  name.  [The 
Vice- Chancellor  :  Not  if  Mr.  Mount  has  given  notice  of  his 
rights  to  the  mortgagor.  An  assignment  will  not  operate  far- 
ther in  his  favor  in  equity.  He  can  now  foreclose  the  mortgage 
in  his  own  name.]  Yes,  but  he  cannot  sell  it  or  assign  it.  The 
mortgagor  would  not  pay  it  to  him  without  some  evidence  of 
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title,  and  Mount  would  have  to  resort  to  the  court  of  chancerf 
to  compel  the  mortgagees  to  fumiah  such  evidence. 

Thb  Yicb-Chamcellor.— The  caie  made  by  the  bill,  is 
briefly  this.  The  complainant  and  his  law  partner  were  em« 
ployed  by  the  defendants  as  their  solicitors,  to  lend  #2800,  for 
them  on  bond  and  mortgage.  The  solicitors  looked  up  an  in* 
vestment  which  the  defendants  approved,  and  thereupon  re« 
quested  the  solicitors  to  examine  the  title  of  the  property  pro* 
posed  as  the  security,  and  if  it  were  satisfactory,  to  proceed  with 
and  complete  the  transaction ;  and  further  directed  them  to  make 
the  loan  or  advance  the  money,  which  was  ready  for  them  when- 
ever required.  They  agreed  to  lend  the  •S3800,  on  the  proposed 
security,  if  the  title  were  a|^roved. 

The  solicitors  prepared  the  securities,  payable  to  the  defend^- 
ants,  had  the  mortgage  recorded,  and  teamined  and  approved 
the  title ;  and  the  complainant  advanced  $800,  to  the  mortgagor^ 
on  the  securities  being  completed.  The  defendants  were  then 
informed  of  what  had  been  done,  and  they  retracted  their  agree- 
ment, refused  to  complete  the  loan,  or  to  advance  the  money  to 
the  mortgagor,  and  also  refused  to  pay  the  complainant  his 

He  then  applied  to  them  to  execute  an  assignment  of  the  bond 
and  mortgage  to  him,  which  they  also  refused. 

This  appears  to  be  a  plaih  case  for  equitable  interference* 
The  complainant  was  led  into  the  advance  of  $800,  bjr  his  em- 
ployment as  a  solicitor  and  his  confidence  in  his  clients  good 
faith  and  regard  for  their  engagements.  On  their  repudiating 
the  latter,  he  was  entitled  either  to  recover  from  them  the  money 
advanced,  or  to  retain  the  securhy  of  the  bond  and  mortgage  for 
his  protection.  Whether  or  not  he  could  have  maintained  an 
action  against  them  at  law,  is  in  my  view,  quite  immaterial. 
He  was  not  bound  to  resort  to  that  remedy,  so  long  as  he  had 
the  bond  and  mortgage  in  his  possession,  which  were  probably 
a  more  adequate  indemnity.  The  defendants  had  the  legal  title 
to  the  bond  and  mortgage,  because  made  to  them  by  their  di- 
rection ;  but  they  had  no  actual  interest  in  the  same.  Dnder 
the  circumstances  they  were  the  trustees  ol  that  legal  title  foi 
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the  benefit  of  the  complainant,  and  when  requested  by  hiniy 
they  ought  to  have  transferred  it  to  him.  A  proper  transfer 
would  have  subjected  them  to  no  liability  or  inconvenience. 

The  defendants  claim  that  the  advance  was  not  made  by  the 
complainant  as  attorney  or  solicitor,  and  that  be  has  no  lien  on 
the  bond  and  mortgage. 

I  think  he  would  have  had  a  lien  under  the  state  of  facts 
shown,  if  he  had  been  neither  an  attorney  or  a  solicitor.  I  think 
also,  that  the  advance  was  made  in  the  discharge  of  his  duty  as 
a  solicitor.  He  was  retained  to  investigate  the  title,  and  he  was 
directed  to  advance  for  his  clients. 

Another  objection  to  the  suit  is  made  on  the  form  of  the  bond 
and  mortgage,  which  it  is  said  are  usurious,  because  they  are 
executed  for  ^3000,  with  interest,  when  the  agreement  was  to 
lend  $2800. 

The  bill  shows  that,  by  the  understanding  of  the  parties,  the 
loan  was  to  become  full  $3000,  by  the  mortgagor's  omission  to 
pay  interest  on  the  $2800,  until  after  it  made  up  the  $3000.  In 
other  words,  he  was  not  to  pay  any  interest,  until  the  end  of  the 
half  year  next  after  the  accruing  interest,  added  to  the  princi- 
pal, made  up  $3000,  and  thereafter  he  was  to  pay  interest  on 
that  sum.  This,  as  stated  in  the  bill,  was  a  valid  arrangement, 
and  was  more  favorable  to  the  borrower  than  to  have  paid  inter- 
est  half  yearly  on  $2800,  from  the  date  of  the  bond  and  mort- 
gage ;  and  they  are  not  thereby  rendered  usurious. 

Next,  it  is  said  that  the  authority  to  advance,  was  made 
to  both  solicitors,  and  for  a  single  sum.  Hence,  it  could 
not  be  exercised  by  one  of  them,  or  by  an  advance  of  a  part  of 
that  sum. 

As  to  the  joint  authority,  it  was  not  a  contract,  nor.  govern- 
able by  the  rules  applicable  to  contracts.  It  was  a  direction  to 
the  professional  agents  and  advisers  of  the  defendants,  and  was 
as  well  performed  by  one  as  by  both.  I  suppose  that  if  these 
solicitors  had  been  employed  by  the  defendants,  in  an  important 
chancery  suit,  in  which  it  became  necessary  to  send  $260  to  a 
foreign  country,  with  a  commission  to  lake  testimony,  and  on 
the  defendants  request  that  they  would  advance  the  money  for 
that  purpose,  one  of  them  had  made  the  advance  from  his  own 
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funds ;  he  alone  could  have  recovered  it  from  his  clients.  A 
compliance  with  the  request  by  one,  being  equally  beneficial  and 
effectual  for  the  clients,  the  law  will  imply  a  promise  to  repay 
him.  The  request,  in  such  a  case,  is  properly  construed  to  be 
made  of  the  solicitors  severally,  as  well  as  jointly. 

As  to  the  advance  of  the  whole  in  one  sum,  it  would  be  more 
reasonable  to  infer  that  it  was  to  be  as  the  borrower  required  it. 
But  this  was  no  lin^ited  and  special  authority  to  do  a  single  act, 
80  that  a  literal  pursuit  of  its  terms  was  indispensable.  It  was 
a  part  of  the  general  directions  to  solicitors  investing  money, 
and  its  meaning  was,  that  if  the  borrower  wanted  an  advance, 
on  leaving  his  securities,  and  before  they  could  call  on  their  cli- 
ents  for  the  money,  they  were  desired  to  make  it.  If  he  wanted 
$500,  the  direction  would  warrant  them  in  advancing  that  sum, 
as  well  as  it  would  the  whole.  The  greater  in  this  case  in- 
cludes the  lesser ;  but  it  does  not  exclude  it. 

There  is  nothing  in  the  objection  that  the  advance  was  not 
made  to  the  mortgagor.  <<  The  person  authorized  to  receive  it," 
on  this  bill,  is  to  be  deemed  the  mortgagor. 

The  demurrer  must  be  overruled. 


Gove  and  Abbott  v.  Pettis,  Impleaded,  &c. 

The  omiision  to  state  in  a  bill,  the  complaiaaute  addition  or  occupation,  ia  not  a 

gronod  of  demurrer. 
So  of  the  omission  of  the  signatures  of  the  solicitor  and  counsel.    The  bill  will  be 

taken  from  the  files  on  motion,  for  the  latter  defect 
It  b  a  good  ground  of  special  demurrer,  under  the  17th  general  rule,  that  the  bill 

does  not  wai?e  the  answer  on  oath,  when  there  is  no  verificatinn  of  the  bill. 
Where  there  was  a  good  demurrer  for  informality,  which  the  court  would  allow  to 

be  amended,  on  the  complainant's  paying  cosU,  and  the  defendant  obtained  a 

dismissal  of  the  bill  on  a  demurrer  ore  tenu9,  upon  which,  if  alone,  he  would 

have  to  pay  costs ;  no  costs  were  given  to  either  party. 
Soy.  6  ;  Deo.  17, 1846. 

Demurrer  by  the  defendant,  Pettis,  to  a  bill  filed  against  him, 
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together  with  W.  Austin  and  B.  Dyckman.  Several  causes  of 
demuner  were  expressed,  and  at  the  hearingi  other  objections  to 
the  bill  were  taken,  art  ienu9  \  all  of  whioh  will  be  found  stated 
in  the  opinion  of  the  court 

J.  T.  Doyle,  for  the  drfendant,  cited  Mitford's  PL  42  ;  Rule 
17 ;  1  Barbour  Ch.  Pr.  44 ;  6  Paige,  239. 

N.  F.  Waring,  fot  the  comi^ainants,  cited  8  Paige,  73 ;  1 
Barb.  Cb.  Pr.  106. 

The  YiCB-CHANCBLLoa. — ^It  is  no  longer  a  ground  of  de- 
muner, that  the  complainaot  c»mts  to  state  in  the  bill,  his  occu- 
pation or  addition. 

The  omission  of  the  signature  of  solicitor  or  counsel  is  a 
cause  for  moving  to  take  the  bill  from  the  files  of  the  court.  It 
is  matter  of  practice,  not  of  pleading ;  and  is  not  a  proper  sub- 
ject for  a  demurrer. 

I  think  otherwise  of  the  omission  to  verify  the  bill,  or  to 
waive  an  answer  on  oath.  The  bill  as  served,  is  one  not  veri- 
fied by  the  oath  of  the  complainant,  and  yet  it  requires  an  an- 
swer on  the  oath  of  the  defendant.  By  the  17th  rule,  if  the  bill 
do  not  waive  the  defendant's  oath  to  the  answer,  it  must  be 
verified  by  the  complainant  or  his  agent,  attorney  or  solicitor. 

This  is  a  substantial  part  of  the  pleading,  having  a  vital  in- 
fluence on  the  cause ;  and  the  omission  to  comply  with  the  po- 
sitive requirement  of  the  standing  rule,  is  a  defect  in  the  bill  for 
which  a  demurrer  may  be  interposed.  The  chancellor  has  so 
decided  in  respect  of  the  averments  in  creditor's  bills,  prescribed 
by  the  189th  rule.    {McElwain  v.  WiUis,  3  Paige,  605.) 

As  this  defect  is  obviously  a  slip  or  clerical  error,  which  might 
be  amended,  I  have  looked  into  the  demurrer  for  want  of  equity, 
which  was  raised  ore  tenus,  at  the  hearing.  No  relief  is  prayed 
against  Pettis,  nor  is  it  stated  that  the  discovery  from  him  is  es- 
sential or  material.  It  does  not  appear  by  the  bill,  that  Abbott 
has  not  a  perfect  remedy  at  law.  The  facts  stated,  are  available 
at  the  trial,  in  his  defence,  and  there  is  no  apparent  reason  for 
his  coming  into  this  court 
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Oq  these  grounds,  the  bill  must  be  dismissed  as  to  Pettis,  but 
without  costs.  It  is  dismissed  finally,  on  the  demurrer  ore  tenus^ 
which,  if  it  were  the  only  valid  one,  would  be  allowed  upon 
payment  of  costs.  On  the  other  hand,  the  demurrer  for  form, 
being  well  taken,  would,  standing  alone,  entitle  the  defendant 
to  a  bill  of  costs,  on  the  complainant's  amending.  It  will  be 
equitable,  therefore,  to  give  no  costs  to  either  party. 


QuiNCT  i;.  S.  M.  Cheeseman. 

Where  mortgaged  premise*  are  no  eitnated  that  they  cannot  be  sold  in  parcels,  « 
receiver  of  the  rents  will  be  appointed,  on  a  part  only  of  the  mortgage  debt  fall- 
ing due,  provided  the  other  reqaisite  facts  be  made  to  appear,  viz.,  the  insuffi- 
ciency of  the  premises  in  value  to  pay  the  debt  and  costs,  and  the  insolvency  or 
irresponsibility  of  the  party  personally  liaUe  to  pay  the  debt. 

If  the  premises  can  be  sold  in  parcels,  so  that  a  sale  of  part  will  satisfy  the  debt  in 
arrear,  with  costs,  (the  entire  debt  not  being  payable,)  a  receiver  will  not  be  ap- 
pointed over  the  entire  property. 
December  9tb,  11th  ;  December  21, 1846. 

This  was  a  suit  to  foreclose  a  mortgage  for  $11,000,  executed 
by  James  L.  Cheeseman  to  the  complainant ;  on  a  wharf,  ware- 
houses and  fixtures,  desij^ned  and  used  for  an  ice  depot,  situate 
in  Ulster  county,  on  the  Hudson  river.  The  land  on  which  the 
erections  were  made,  consisted  of  three  and  a  half  acres,  and 
was  held  under  a  lease  for  twenty-one  years  from  1844,  at  an 
annual  rent  of  $100.  Half  of  the  principal  and  one  year's  inte- 
rest on  the  whole,  were  in  arrear.  The  residue  of  the  principal 
was  not  yet  due.  The  mortgagor  executed,  a  bond  with  the 
mortgage,  but  he  had  become  insolvent.  The  complainant 
moved  for  a  receiver,  on  affidavits  to  the  efiect  that  the  mort- 
gaged premises  were  not  worth  enough  to  pay  his  debt  and 
costs.  The  motion  was  resisted  on  counter  affidavits,  as  to  the 
value  of  the  premises,  and  on  the  ground  that  half  the  principal 
sum  was  not  yet  payable. 

/•  Brice  Smith  and  E.  Sandford^  for  the  complainants 


406  CASES  IN  CHANCJERY. 


Qainey  v.  CbeeBemao. 


P.  ^  £L  Wilson,  for  the  defendant,  S.  M.  Cheeseman. 

The  Vice-Chancellor. — To  entitle  a  mortgagee  to  a  re- 
ceiver of  the  mortgaged  premises,  pending  his  foreclosure,  where 
the  rents  are  cot  specifically  pledged,  it  must  appear  that  the 
premises  are  not  of  sufficient  value  to  pay  the  debt  with  the  in- 
terest and  costs  of  suit;  and  that  the  parties  personally  liable  for 
the  debt  are  insolvent,  or  of  such  doubtful  responsibility,  that 
the  remedy  against  them  for  a  deficiency  is  uncertain  and  pre- 
carious. The  mortgage  debt  must  also  be  due,  so  as  to  entitle 
Che  complainant  to  a  foreclosure  of  the  premises  over  which  he 
seeks  the  appointment  of  the  receiver.  It  is  supposed  by  the 
defendant  that  the  whole  mortgage  debt  must  have  become  due 
and  payable. 

The  decision  of  the  chancellor  in  The  Bank  of  Ogdensburgh 
V.  Arnold^  6  Paige,  38,  establishes,  that  when  the  debt  is  payable 
by  instalments,  and  a  part  of  the  premises  sufficient  to  pay  the 
sum  in  arrear,  may  be  sold  separately,  a  receiver  will  not  be  ap- 
pointed over  the  entire  property  mortgaged  ;  for  the  reason  that 
the  mortgagee  is  not,  and  by  his  foreclosure  will  not  be,  entitled 
to  the  possession,  or  to  a  sale  of  the  whole.  In  that  case,  the 
money  in  arrear,  with  the  costs,  had  been  fully  provided  for,  by 
a  decree  directing  the  sale  of  a  part  of  the  premises.  The  com- 
plainant's remedy,  for  the  time  being,  was  exhausted.  In  re- 
spect of  the  residue  of  the  premises,  no  part  of  his  mortgage  was 
due  or  in  arrear. 

But  where  the  property  mortgaged  is  indivisible,  or  so  circum- 
stanced, that  upon  a  decree  the  whole  must  inevitably  be  sold  in 
one  parcel ;  the  case  is  wholly  different.  The  statute  provides, 
that  in  such  event,  the  whole  shall  be  sold,  unless  the  sum  ac- 
tually due,  with  interest  and  costs,  be  paid  before  the  sale;  so 
that  on  an  instalment  of  the  mortgage  debt  falling  dtie,  the  mort- 
gagee is  by  force  of  the  statute,  entitled  to  a  foreclosure  against 
the  whole  property,  for  the  payment  of  the  whole  debt  secured. 
This  right  gives  to  the  mortgagee  an  equitable  claim  to  the  rents 
and  profits,  upon  the  filing  of  his  bill,  where  the  other  circum- 
stances concur  which  I  first  stated.  I  know  the  impression  has 
become  quite  common  at  the  bar,  that  besides  those  circutn- 
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Stances,  the  whole  mortgage  debt  must  be  due  and  in  arrear,  in 
ail  cases,  in  order  to  have  a  receiver ;  and  such,  without  reflec- 
tion, has  been  my  own  opinion.  I  am  convinced,  however,  that 
the  principle  on  which  the  court  proceeds,  where  there  is  no  ex- 
press mortgage  of  the  rents,  extends  to  the  instance  of  a  mortgage 
on  lands  which  cannot  be  sold  in  parcels,  on  a  portion  of  the 
debt  becoming  payable. 

In  this  suit  it  is  undeniable,  that  the  property  mortgaged  must 
be  sold  entire  in  the  event  of  a  decree ;  and  the  objection,  that 
only  half  of  the  principal  sum  secured  has  become  payable,  is 
not  an  answer  to  the  motion  for  a  receiver. 

Nor  is  it  denied  that  the  mortgagor  is  irresponsible  and  in- 
sol  vent. 

As  to  the  inadequacy  of  the  premises,  which  is  the  remaining 
point  to  be  established  by  the  complainant,  his  petition  states, 
that  in  his  opinion,  they  are  not  a  sufficient  security  for  the 
mortgage  debt  and  interest,  and  the  costs  of  foreclosure. 

On  the  other  hand,  the  mortgagor  who  has  parted  with  bis 
interest  in  the  property,  states  that  it  cost  him  last  year,  upwards 
of  eighteen  thousand  dollars,  is  in  good  repair,  except  a  trifling 
injury  to  the  dock,  and  is  a  good  security  for  the  complainant's 
mortgage,  if  the  same  be  valid.  S.  M.  Cheeseman's  affidavit 
concurs  in  respect  of  the  present  state  of  repair  of  the  premises, 
and  says  that  fifty  dollars  will  put  the  dock  in  full  repair. 

The  complainant's  version  of  the  consideration  of  his  mort- 
gage,  in  connection  with  the  mortgagor's  affidavit  that  ten  thou* 
sand  dollars  advanced  Jo  him  by  J.  B.  Hall  was  laid  out  on  this 
property,  show  plainly  that  it  was  a  year  ago  deemed  to  be 
worth  nearly  double  the  complainant's  debt,  and  no  depreciation 
since,  worthy  of  notice,  is  shown  on  the  other  side. 

I  cannot,  on  this  evidence,  declare  that  the  mortgaged  prem- 
ises are  not  of  sufficient  value  to  pay  the  mortgage  debt  with 
the  interest  till  the  probable  time  of  a  sale  and  the  costs  of  suit. 
The  motion  for  a  receiver  must  be  denied.  The  order  staying 
the  complainant's  proceedings  will  be  discharged.  Neither  party 
is  to  have  costs  against  the  other  on  these  proceedings.(a) 

(a)  On  renewing  the  motion,  the  complainant  snceeeded. 
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Gabpbntbr  V,  The  Mutual  Safety  Insurance  Cohpant. 

Equity  has  jariediction  to  enforce  an  agreement  to  iniora,  and  on  a  bill  for  tlitt 
purpose,  will  compel  the  execution  of  a  policy,  or  if  a  loos  have  occnired,  will 
decree  its  payment 

NoY.  11 ;  Dec  91, 1846. 

Demurrer.  The  bill  set  forth  an  agreement  for  insurance 
made  by  the  authorized  agent  of  the  defendants,  the  terms  of 
which  were  fully  stated,  the  payment  ofJhe  stipulated  premium 
by  the  complainant  to  the  defendants,  and  the  omission  of  the 
latter  to  execute  a  policy  of  insurance  conformably  to  the  agree- 
ment, on  being  requested.  The  bill  also  stated  the  loss  of  the 
premises  insured,  and  the  complainant's  consequent  right  to 
recover  the  amount  agreed  to  be  insured.  The  prayer  was  for 
a  payment  of  the  loss  and  for  general  relief.  The  defendants 
demurred  to  the  bill  for  want  of  equity. 

Theodore  Sedgwick^  for  the  defendants,  in  support  of  the 
demurrer. 

I.  The  bill  in  this  case  waives  an  answer  on  oath,  and  is 
consequently  a  naked  bill  for  relief,  without  any  prayer  for  dis- 
covery at  all.    (7  Cranch,  69  ;  2  Paige,  699.) 

II.  It  shows  no  case  whatever  for  the  jurisdiction  of  this  court. 
It  is  an  effort  to  obtain  the  specific  performance  of  a  promise  to 
give  a  policy  of  insurance,  and  is  bad,  as  well  because  it  seeks 
to  compel  performance  of  a  contract  relating  merely  to  personal 
property,  as  because  there  is  a  plain  and  simple  remedy  at  law. 
{Carter  v.  Hardy.  Park  on  Ins.  4 ;  2  Story's  Eq.  Jur.  ch.  18; 
6  John.  Ch.  R.  486.) 

III.  The  remedy  prayed  for,  is  payment  of  the  loss  alleged  to 
have  been  insured  against;  and  the  claim  therefore  sonnds 
altogether  in  damages.  Inasmuch,  therefore,  as  no  discovery 
is  prayed  for,  as  no  basis  of  equitable  jurisdiction  is  alleged,  and 
as  there  is  a  plain  remedy  at  law,  the  bill  must  be  dismissed. 
(As  to  the  damages,  23  Wend.  26.) 
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.    W,  Curtis  NoyeSj  for  the  complainants. 

Upon  an  agreement  to  insure,  the  policy  not  being  delivered^ 
it  is  well  settled  that  a  remedy  lies  by  bill  in  equity  to  compel 
its  execution  ;  and  this,  irrespective  of  the  question  whether  a 
loss  has  occurred  or  not,  and  there  is  no  adequate  remedy  at 
law. 

1.  The  agreement  is  not  that  the  insurance  ia  made,  according 
to  the  usual  terms  of  the  policy ;  therefore,  even  after  a  loss 
assumpsit  would  not  lie,  as  the  plaintiff  must  count  upon  an 
agreement  actually  made,  not  one  agreed  to  be  made. 

2.  However  this  may  be,  the  question  of  jurisdiction  is  ex- 
plicilly  settled  in  Perkins  v.  The  Washington  Insurance  Co, 
(4  Cowen,  635,)  in  which  it  was  held  that  the  bill  was  properly 
filed,  even  after  a  loss  had  occurred ;  and  a  decree  was  made 
compelling  payment  of  the  sum  insured.  (Hammond  on  Ins. 
128 ;  Per  Bronson,  J.  in  Lightbody  v.  North  American  Fire 
Insurance  Co,  23  Wend.  25.) 

3.  Here,  as  in  this  case,  this  court  has  jurisdiction  by  virtue  of 
its  general  power  to  compel  the  specific  execution  of  agreements, 
and  having  obtained  jurisdiction  properly  for  that  purpose,  it 
will  retain  it  for  every  other,  and  do  complete  justice  between 
the  parties.    (1  Story's  Eq.  §  159  to  161,  and  notes. 

4.  This  was  in  effect,  a  contract  to  indemnify^  and  equity 
has  unquestioned  jurisdiction  in  such  cases.  (2  Story's  Eq.  ^ 
•850.) 

The  Tice-Chanccllor.— The  circumstance  that  the  bill 
seeks  performance  of  a  contract  relating  to  personal  property,  is 
not  of  itself  a  valid  ground  of  demurrer.  There  are  many  in- 
stances in  which  equity  compels  a  specific  performance  of  such 
contracts. 

The  real,  serious  objection  to  the  bill,  is  that  the  complainant 
has  an  adequate  remedy  at  law. 

I  think,  however,  that  it  is  now  the  established  doctrine,  that 
the  insured  may,  in  such  a  case,  resort  to  a  court  of  equity. 

In  Perkins  v.  The  Washington  Insurance  Company^  4 
Cowen,  645,  our  highest  court  maintained  a  suit  like  this  in  all 
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respects.    The  defendant  there  was  a  corporate  bodf,  which 
answers  under  its  seal  and  makes  no  discovery. 

It  is  true  that  the  report  of  the  case  does  not  show  any  dis- 
eussion  of  the  question  of  jurisdiction  in  the  court  below,  or  that 
the  point  was  presented.  But  the  severe  litigation  of  the 
cause,  the  eminent  counsel  engaged  in  it,  and  the  opinion  of 
Senator  Colden,  furnish  strong  eridence  that  the  law  was 
deemed  to  be  too  well  settled,  to  warrant  any  debate  in  regard 
to  ii. 

That  learned  judge  says,  in  his  opinion,  (p.  661,)  that  the 
receipt  for  the  premium  '^  answers  all  the  use  of  a  policy,  except 
that  the  latter  authorizes  the  assured,  in  case  of  loss,  to  sue  in  a 
court  of  law,  instead  of  being  obliged  to  resort,  as  in  this  case, 
to  a  court  of  chancery." 

The  case  cited  has  ever  since  been  regarded  as  decisive  of  the 
jurisdiciion  in  equity.  Thus,  the  now  chief  justice,  in  delivering 
the  opinion  of  the  supreme  court,  in  Lightbody  v.  The  North 
American  Fire  Insurance  Company^  (23  Wend.  18,  25,)  speak- 
ing of  a  state  of  facts  similar  to  those  in  this  bill,  says  "if  his 
remedy  at  law  was  questionable,"  (and  the  judge  thought  he 
bad  such  a  remedy  by  an  action  on  the  case,)  "  he  had  a  perfect 
equitable  right  to  the  delivery  of  the  usual  policy,  which  he 
might  have  enforced  in  the  proper  forum ;"  citing  Perkins  t. 
7%0  Washington  Insurance  Company. 

Mr.  Phillips,  in  his  treatise  on  insurance,  cites  the  same  case, 
and  observes  that  upon  the  general  principles  distinguishing  the 
jurisdictions,  it  belongs  to  courts  of  equity,  to  compel  a  specific 
performance  of  an  agreement  to  make  or  renew  a  policy  of  in^ 
surance.    (2  Phill.  on  Ins.  682.) 

So  Mr.  Duer  in  his  recent  valuable  work  on  marine  insur- 
ance, says  the  acceptance  of  an  application,  with  the  rate  and 
the  time  agreed  upon  in  writing  and  signed,  constitutes  in  equity 
a  valid  insurance,  and  in  law  a  valid  agreement  to  insure ;  aiKl 
gives  to  the  assured  an  immediate  right  to  demand  from  the 
insurer  a  corresponding  policy  on  the  tender  of  the  premium  or 
the  premium  note ;  and  should  a  loss  occur  before  the  execution 
of  the  policy,  a  court  of  equity  would  relieve  the  assured.  (1 
Duer  on  Ins.  66 ;   Chapt  1,  i  11.)    He  adds  in  note  7,  (ibid. 


NEW  YORK— DECEMBER,  1846.  4U 


Carpenter  ▼.  Mutual  Safety  Ids.  Co- 


111,)  that  Perkins  v.  The  WcLshington  Insurance  Company^ 
is  a  direct  authority  in  support  of  the  position  in  the  text,  that  a 
court  or  equity  upon  a  bill  for  the  specific  execution  of  an  agree- 
ment to  insure,  may  decree  a  satisfaction. 

In  Mead  v.  Davison^  3  Adolph.  and  Ellis,  303,  Lord  Den- 
man,  speaking  of  a  similar  case,  said  that  equity  would  have 
compelled  the  insurer  to  execute  the  formal  policy,  whenever 
tendered  to  him. 

With  these  authorities,  and  I  may  add,  the  very  general  un- 
derstanding of  the  profession  for  a  long  period  that  such  is  the 
law,  I  have  no  doubt  as  to  the  jurisdiction  in  this  case.  ^  It 
surely  can  make  no  difference  in  respect  of  the  jurisdiction,  that 
the  loss  insured  against  has  occurred.  The  only  ground  upon 
which  it  can  be  maintained,  is  for  a  specific  performance  by  the 
execution  and  delivery  of  a  policy.  The  further  relief  by  de- 
creeing payment,  where  there  has  been  a  loss,  is  merely  inciden- 
tal, and  to  avoid  expense.  Now  take  the  instance  of  an  agree- 
ment to  insure,  where  there  has  been  no  loss.  The  right  of  the 
assured  to  receive  a  policy  is  perfect  and  may  be  enforced 
immediately,  the  premium  having  been  paid.  An  action  at  law 
in  such  a  case  would  be  worse  than  useless  to  him,  for  he  could 
recover  no  more  than  nominal  damages.  The  value  of  a  policy, 
previous  to  a  loss,  would  not  be  sufficient  to  carry  the  costs  of  a 
suit  at  law. 

In  this  respect  it  is  wholly  unlike  the  contract  to  deliver  bills 
or  notes  payable  at  a  future  day,  on  a  sale  of  goods,  ^rhere,  oa 
a  failure  to  deliver  the  bills  or  notes,  an  action  lies  upon  the 
special  agreement,  in  which  the  damages  may  be  at  once  ascer^ 
tained,  aud  full  justice  done,  by  giving  the  price  of  the  goods 
sold.  Here,  after  a  barren  recovery  at  law  for  the  non-delivery 
of  the  policy;  if  a  loss  occurred,  another  suit  must  be  brought 
for  the  real  damages  ;  and  in  the  second  suit,  the  assured  would 
probably  encounter  a  plea  setting  up  the  first  recovery  as  a  bar 
to  a  further  prosecution. 

It  is  obvious  that  a  suit  at  law,  before  a  loss,  is  an  inadequate, 
if  not  a  fatal  mode  of  redress.  And  as  I  have  remarked,  the 
principle  of  the  jurisdiction  in  equity,  is  the  same  whether  a 
loss  has  occurred  or  not.    It  therefore  cannot  be  taken  away  or 
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impaired,  if  perchance  the  remedy  at  law,  when  first  invoked 
after  a  loss,  may  lead  to  the  same  results. 

The  demurrer  must  be  overruled  with  costs,  and  the  usual 
order  entered. 


G.  and  T.  Attwood  v.  Coe  and  others. 

A  charge  in  a  bill«  that  a  defendant  on  the  pnrchaae  of  goods  frandalently  concealed 
hia  aituation  and  circumatances,  and  that  another  defendant  falsely  represented 
floch  sitnation  and  circumstances  to  the  seller ;  does  not  impute  a  felony  to  either 
of  the  defendants,  and  they  must  answer  as  to  the  fraud  alleged. 
Oct.  39 ;  Dec.  29, 1846. 

Demurreb.  to  the  bill  of  complaint.  So  far  as  the  state* 
ments  in  the  bill  bear  upon  the  point  decided,  they  are  contain* 
ed  in  the  decision.    The  defendants  demurred  separately. 

T.  Sedgwickj  for  the  defendant,  T.  Garner. 

E.  S.  Van  Winkle^  for  the  defendant,  Coe. 

C.  Edwards^  for  the  complainants. 

The  Vice-Chancellor. — The  case  made  by  the  bill  is  this. 
Coe  applied  to  the  complainants  agent,  to  purchase  forty  cop- 
per rollers  for  his  print  works.  They  would  not  sell  them  with- 
out a  reference,  and  he  referred  to  Garner  d&  Co.  The  agent 
applied  to  the  latter  for  information,  stating  what  Coe  wanted, 
and  was  informed  that  they  had  large  dealings  with  Coe,  that 
they  thought  well  of  him,  and  would  trust  him.  Upon  this,  the 
agent  sold  the  rollers  to  Coe  on  a  term  of  credit,  and  delivered 
them  to  his  order.  In  fact,  Coe  at  the  time  was  largely  indebted 
to  Garner  &  Co.,  and  was  insolvent,  which  fact  was  well  known 
to  the  latter.  Within  two  months  afterwards,  Coe  failed,  and 
Gamer  &,  Co.  took  possession  of  all  his  effects ;  and  they  have 
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the  rollers  which  the  complainants  sold  to  him,  or  the  proceeds 
arising  from  their  subsequent  sale. 

Some  other  acts  of  fraud  are  charged  upon  Coe,  and  the  sale 
is  alleged  to  have  been  obtained  by  the  fraudulent  acts  of  both 
Coe,  and  Garner  &  Co. 

The  bill  claims  that  no  title  passed  to  Coe,  and  that  the  com- 
plainants are  entitled  to  the  rollers  or  their  proceeds. 

It  is  not  charged  that  Garner  &  Co.  made  the  representations 
as  to  Coe's  solvency,  with  a  view  to  obtain  the  property  for 
themselves,  or  with  the  expectation  that  he  would  stop  payment, 
and  the  property  would  fall  into  their  hands  before  the  credit 
would  elapse  which  was  given  on  their  purchase. 

The  bill  therefore  does  not  make  a  case  of  conspiracy  to  de- 
fraud the  complainants  by  means  amounting  to  false  pretences. 
Nor  does  it  allege  any  statement  or  pretence  as  having  been 
made  by  Coe,  which  would  subject  him  to  an  indictment  for 
obtaining  goods  by  false  tokens  or  pretences.  Of  course,  Garner 
&  Co.  could  not  be  accessories  before  the  fact,  in  the  commission 
of  a  felony  which  is  not  imputed. 

There  was  a  fraudulent  concealment  on  the  part  of  Coe,  and 
a  false  representation  on  the  part  of  the  other  defendants,  in  re- 
gard to  his  circumstances  and  condition,  by  means  of  which  the 
rollers  were  obtained.  But  the  bill  does  not  assert  that  there 
was  any  concert  of  action  between  them. 

I  cannot  perceive  that  any  felony  is  charged  upon  either  of 
the  defendants.  As  to  the  alleged  frauds,  they  are  bound  to 
make  the  discovery,  in  answer  to  the  stating  part  of  the  bill. 
(See  Laws  of  1833,  chap.  14,  page  17.)  On  these  demurrers,  I 
am  not  called  upon  to  look  into  the  propriety  of  the  interrogato- 
ries founded  upon  the  previous  statements. 

In  my  opinion  the  demurrers  ought  to  be  overruled,  and  the 
usual  order  entered.  This  is  on  the  case  made  by  the  bill  as  I 
understand  it.  Whether  any  such  case  actually  exists,  is  a  very 
different  matter. 

Order  accordingly. 
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E.  McSoRLEY  V.  A.  Leary  and  J.  Hoby,  Executors  of  J. 

McSoriey,  and  others. 

A  deviie  of  real  estate  to,  and  for  the  benefit  of,  four  minor  children,  not  to  be  ioU 
or  divided  till  the  youngest  sarvivor  shall  beoome  of  age  ;  and  if  either  of  theni 
should  die,  his  share  to  be  divided  among  the  sunrivors ;  is  void  as  suspending 
the  absolute  power  of  alienation,  contrary  to  law. 

A  power  in  trust,  to  receive  the  rents  and  profits  and  apply  them  as  directed,  in- 
cluding a  division  of  the  surplus  among  such  four  children,  was  held  to  be  co- 
equal in  duration  with  the  limitation  of  the  division  and  vesting  of  the  estate, 
and  therefore  void,  on  the  same  ground. 

The  accounts  of  trustees  of  real  estate,  are  not  within  the  jurbdiction  of  the 
surrogate. 

Where  such  trustees  had  accounted  before  the  surrogate  in  good  faith,  (the  benefi- 
eiarieii  being  infantSf)  the  court  on  decreeing  an  accoant,  left  it  to  the  master  to 
adopt  the  result  before  the  surrogate,  if  in  his  opinion  the  rights  of  the  infants 
were  properly  secured  there,  and  would  not  be  prejudiced  by  that  course. 
Oct  30:  Dec.  21,  1846. 

The  bill  in  this  cause  was  filed  by  the  heirs  of  John  McSorlejr, 
against  his  executors,  to  have  the  trusts  of  his  last  will  and  tes- 
tament declared  void,  and  for  an  account  of  the  rents  and  profits. 
The  will  was  dated  June  3.  1838.  The  testator  died  leaving 
the  four  children  surviving,  who  are  named  in  the  will,  all  of 
whom  were  infants  when  the  cause  was  heard.  The  wife  of 
the  testator  survived  him,  and  was  a  party  to  the  suit.  The 
will  was  in  the  following  words,  viz  : 

"  In  the  name  of  God,  Amen,  I,  John  McSoriey,  of  the  city 
of  New  York,  Grocer,  being  sick  and  weak  of  body,  but  of 
sound  and  disposing  mind,  memory,  and  understanding,  (blessed 
be  God  for  the  same,)  being  about  to  depart  from  here,  in  the 
packet  ship  "  United  States,"  for  Liverpool,  and  thence  to  Tril- 
Hck,  in  the  county  Tyrone,  Ireland,  for  the  benefit  and  improve- 
ment of  my  health ;  do  make  and  publish  this  my  last  will  and 
testament,  in  manner  and  form  following,  that  is  to  say  :  First. 
I  order  and  direct  my  just  debts  and  funeral  expenses,  to  be 
paid  by  my  executors,  hereinafter  mentioned  and  named,  as 
soon  after  my  decease  as  conveniently  may  be.    Second.  It  is 
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my  will  and  desire,  that  my  beloved  wife,  Eliza  McSorley,  con* 
linue  the  present  business,  the  better  to  enable  ber  to  support 
and  educate  our  dear  children,  and  manage  and  conduct  the 
affairs,  (by  and  with  the  advice  of  the  executors  hereinafter 
named,)  in  the  same  manner  as  heretofore,  to  the  best  advan^ 
tage,  and  the  surplus  arising  from  rents,  or  other  sources,  to  be 
applied,  first,  to  the  payment  of  sundry  small  debts ;  and  sec- 
ondly, when  said  debts  are  discharged,  to  be  applied  to  the 
payment  of  the  mortgage  to  the  state  of  New  York.     Third. 
When  said  mortgage  shall  have  been  paid,  it  is  my  will  and 
desire,  that  the  surplus  arising  from  said  estate  be  divided  in 
manner  following,  to  wit,  one  third  part  to  my  said  wife,  Eliza, 
for  her  use  and  benefit  during  her  natural  life,  and  the  remaining 
two-thirds  to  be  divided  equally  among  my  four  dear  children, 
namely,  John  McSorley,  Edward  McSorley,  Mary  Ann  McSorley, 
and  Charles  McSorley  ;  provided,  nevertheless,  that  in  case  my 
md  wife,  Eliza,  should  see  fit  at  any  time  to  change  her  situa- 
tion in  life  by  marriage,  which  in  such  event,  it  is  my  will  that 
her  power  in  the  management  of  the  estate  shall  cease,  and  that 
the  executors,  hereinafter  named,  shall  have  the  entire  manage- 
ment thereof;  and  that  they  pay  to  her  quarterly,  each  and 
every  year  during  the  term  of  her  natural  life,  an  equal  one 
third  part  of  the  proceeds  of  said  estate,  after  paying  the  ex- 
penses thereon.    Fourth.  It  is  further  my  will,  that  after  the 
death  of  my  said  wife  Eliza,  that  said  third  part  to  her  appor- 
tioned during  her  life  time,  shall  then  cease,  and  be  divided 
equally  amongst  my  (before  named)  four  children.    Fifth.  It  is 
my  will,  in  case  one  or  more  of  the  aforesaid  children  should 
die,  that  their  share  of  said  estate  shall  be  equally  divided 
amongst  the  surviving  children.     Sixth.   I  further  will  and 
bequeath  to  my  beloved  wife  Eliza,  the  household  furniture* 
Seventh.  It  is  my  will  and  desire,  that  no  part  of  my  real  estate 
be  sold,  nor  division  of  the  same  be  made,  before  the  youngest 
surviving  child  of  the  before  mentioned,  shall  have  arrived  of 
age.    I  hereby  nominate,  constitute,  and  appoint,  my  esteemed 
friends,  Andrew  Leary  and  John  Hoey,  of  the  city  of  New 
York,  executors,  and  my  beloved  wife  Eliza  McSorley^  execch- 
trix,  of  this  my  last  will  and  testament,  hereby  revoking  and 
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making  null  and  void,  all  other  wills  and  codicils  by  me  at  any 
time  heretofore  made." 

In  respect  of  the  rents  and  profits,  in  case  the  will  were  ad- 
judged void,  the  executors  set  up  an  accounting  before  the  sur^ 
rogate  of  the  county  of  New  York,  in  which  the  rents  were  all 
included,  and  the  accounts  passed  by  ihe  surrogate. 

J.  Lynch^  for  the  complainants. 

B.  F.  Sherman^  for  Leary  and  Hoey,  executors,  &c. 

The  Vice-Chancellor. — The  devise  of  the  real  estate,  is 
palpably  void,  in  consequence  of  its  suspending  the  absolute 
power  of  alienation  contrary  to  law. 

There  is  an  implied  power  conferred  by  the  will,  first  on  the 
widow,  and  on  her  marrying,  then  upon  the  other  two  executors, 
to  receive  the  rents  and  profits,  and  apply  them  in  the  manner 
designated.  This  power  was  obviously  intended  to  be  co-equal 
with  the  limitation  of  the  real  estate  itself,  and  was  therefore  to 
continue  until  the  youngest  child  became  of  age.  It  is  a  part  of 
the  testator's  general  scheme,  that  the  estate  should  be  kept 
entire  until  that  time,  and  that  it  should  then  vest  in  possession 
in  his  surviving  children.  The  trust  power  must  consequently, 
fall  with  the  general  devise. 

The  real  estate  must  be  deemed  to  have  descended  to  the  four 
children  at  the  death  of  the  testator,  and  they  were  entitled  to 
its  immediate  possession.  As  the  executors  acted  in  confidence 
of  the  validity  of  the  will,  their  proceedings  within  its  fair  scope, 
must  be  upheld. 

In  regard  to  the  account  said  to  have  been  taken  before  the 
surrogate,  their  dealings  in  respect  of  the  rei^l  estate,  were  in 
their  capacity  as  trustees  of  the  powers  and  not  as  executors. 
The  subject  was  not  within  the  jurisdiction  of  the  surrogate, 
unless  perhaps  by  the  consent  of  parties ;  and  these  infants 
were  not  capable  of  giving  their  assent.  Nevertheless,  I  will 
leave  it  to  the  master,  to  whom  the  accounting  will  be  referred, 
to  adopt  the  result  before  the  surrogate^  if  in  his  opinion  the 
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rights  of  the  infants  were  properly  secured  there,  and  will  not 
be  prejudiced  by  that  course. 

The  directions  sought  as  to  the  future  application  of  the  in- 
come, will  be  more  appropriate  in  the  order  appointing  a  general 
guardian. 

There  must  be  a  decree  declaring  the  devise  and  the  trust 
powers  to  be  void,  and  directing  the  trustees  to  deliver  the  real 
estate  to  the  general  guardian,  and  to  account  for  the  rents  and 
profits  since  the  death  of  the  testator. 


Iddinos  v.  Bbxjbn  and  others. 

A  receiTer»  vested  with  the  title  to  property,  real  and  peiaonal,  under  a  decree  of 
the  conrt,  in  a  euit  to  reach  the  effects  of  a  judgment  debtor  in  the  hands  of 
third  parties,  which  decree  directs  that  the  defendants  deliver  such  property  to 
the  receiver,  under  the  direction  of  a  master,  that  he  be  put  in  possession  of  the 
real  estates,  that  the  tenants  attorn  to  him  ;  that  he  receive  the  rents  mnd  in- 
come, pay  taxes  and  assessments,  redeem  from  sales  for  taxes,  &«.,  and  account 
and  pay  into  court  half  yearly  ;  is  entitled  to  bring  the  decree  into  the  roaster's 
office,  and  proceed  to  possess  himself  of  such  property  under  its  provisions. 

A  receiver  represents  the  interesis  of  all  the  parties  in  the  property,  which  interests 
are  often  various  and  conflicting,  and  sometimes  involved  in  doubt  It  is  his 
duty  to  protect  the  property  intrusted  to  him,  to  the  best  of  his  ability,  for  all 
those  interests,  without  being  controlled  by  the  representatives  of  any  one  of 
them. 
Deo.  9 ;  Dec.  21,  1846. 

Appeal  from  the  decision  of  a  master.  The  decree  entered 
upon  the  hearing  of  the  cause,  as  reported  ante,  pages  223  to 
281 ;  referred  it  to  a  master,  to  take  and  state  a  variety  of  ac- 
counts between  the  different  parties ;  and  among  other  provi- 
sions, was  one  that  the  master  should  take  and  state  an  account 
between  the  firm  of  Thomas  H.  Smith  &  Son,  and  the  surviv- 
ing partner  thereof,  on  the  one  side,  and  the  defendant,  Herman 
Bnien,  on  the  other  side,  in  case  the  complainant  should  so 
elect,  by  notice  in  writing  to  H.  Bruen's  solicitor,  within  sixty 
days  after  the  decree  should  be  brought  into  the  master's  office. 
Vol.  IV.  53 
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The  decree  enjoined  and  restrained  all  Che  defendants  who 
were  in  the  possession  or  control  of  any  of  the  property  embra- 
ced in  its  provisions,  from  coliecting,  reoeiviBg,  selling,  transfer- 
ring, disposing  of,  or  interfering  with,  in  any  manner,  any  part 
or  parts  of  such  property ;  and  from  demanding,  coUeeting,  er 
receiving  any  of  the  rents,  issues  and  profits,  of  any  of  the  real 
estate* 
The  decree  then  proceeded  in  Aese  words,  wit.  i 
"  And  it  is  further  ordered,  adjudged,  and  decreed,  tkat  Thom- 
as Saijeant,  of  the  city  of  New  York,  be,  and  he  is  hereby 
appointed  receiver  of  the  whole  of  the  said  estates  of  Thomas 
H.  Smith,  and  Thomas  H.  Smith  i&  Sen,  in  the  hands  or  under 
the  control  of  the  said  Matthias  Bruen,  Alexander  M.Bruen,  Her- 
man Brnen,  George  W.  Bruen,  individually,  and  as  executor  of 
Thomas  H.  Smithy  and  Richard  8.  Williams,  including,  as 
aforesaid/'  (referring  to  the  real  estate  assigned  by  T*  H.  Smith 
to  M.  Bruen,)  ^  on  the  said  receiver's  filing  the  requisite  security, 
in  such  form  and  penalty  as  shall  be  approved  by  the  vicopcban- 
cellor,  being  not  lees  than  the  value  of  the  persooal  property 
and  of  two  years  rents,  issues  and  pvefits  of  the  veal  estate  to 
be  received  by  him.  And  that  upon  the  appointment  of  such 
receiver  being  completed^  by  filing  such  security,  the  said  seve- 
ral defendants  last  mentioned  do,  under  the  direction  pf  said 
master,  esMCUte  sufficient  transfers  and  conveyances  of  all  aaid 
estates  and  property,  including  as  aforesaid,  to  said  receiver,  to 
have  and  to  hold  as  such  receiver,  subject  to  the  order  of  this 
court  in  the  premises,  and  deliver  to  such  receiver,  the  actual 
possession  of  the  same,  and  every  part  thereof,  except  such 
parts  of  the  real  estate  as  are  now  in  the  lawful  possession  of 
tenants  thereof;  and  that  such  tenants  do  attorn  to  such  receiver 
and  pay  to  him  the  rents  unpaid  at  the  entry  of  this  decree^  or 
subsequently  accruing.  And  it  is  further  ordered,  that  the  said 
George  W.  Bruen  do^  under  the  direction  of  the  said  master,  dn- 
liver  to  the  said  receiver,  all  books,  papers,  vouehers  and  other 
documents  relating  to,  or  connected  with,  the  affairs  of  Thomas 
H.  Smith,  and  Thomas  H.  Smith  d&  Son,  which  are  in  the  ens 
tody  or  under  the  control  of  said  George  W<  Bruen.  And  it  i« 
further  Ofdered,  that  the  said  receiver,  out  of  any  fnnds  that 
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may  e#iBe  to  hit  hands  as  sMh  raceiTer,  may  pay  any  taxes  or 
assessments,  wbkh  may  be  a  lien  upon  any  part  of  the  real  estate 
so  transferred  to  kirn,  and  may  redeem  any  part  or  parts  thereof 
from  any  sales  for  taxes  or  assessments  which  have  been,^  or 
may  hereafter  be  made ;  and  may  pay  and  keep  down  the  in- 
terest upoo  the  mortgages  or  any  of  them,  which  are  liens  upon 
such  estate,  or  any  part  thereof,  including  any  arrears  of  interest 
now  doe/' 

The  deeree  further  required  the  receiver  to  pass  his  aeconnts 
every  six  months,  and  bring  into  cx)urt  the  net  amount  then  re^ 
maining  in  bis  hands  as  such  receiver,  and  pay  the  same  into 
eourt,  to  be  deposited  in  The  New  York  Life  Insurance  and 
Trust  Company. 

In  consequence  of  the  death  of  Matthias  Bruen,  the  principal 
defendant,  on  the  29th  day  of  June,  1846,  the  decree  pronounced 
in  September  following,  was  entered  as  of  the  17th  day  of  June, 
184&  After  the  deeree  was  settled  and  entered,  there  was  ne- 
cessarily a  considerable  delay  in  procuring  the  suit  to  be  proper- 
ly revived  against  the  executors,  heirs,  and  devisees  of  Matthias 
Bruen.  In  the  mean  time,  the  large  real  estates  vested  in  the 
receiver,  were  left  without  the  care  of  any  responsible  party  ;  the 
oomplainant  was  prevented  from  moving  in  the  suit,  beeause  it 
was  abated ;  and  the  receiver's  solicitor,  thereupon,  brought  the 
decree  inio  the  master's  office,  and  took  out  a  summons  to  pro- 
ceed with  the  delivery  to  him  of  the  property  with  which  he  was 
vested,  and  the  evidences  and  muniments  thereof.  On  the  re- 
turn of  the  summons,  several  of  the  parties  appeared,  and  ob- 
jeoled  to  the  receiver's  right  to  proceed  ;  insisting  that  the  parties 
exclnrively  were  entitled  to  the  carriage  of  the  order.  The 
master  snstained  the  objection,  and  the  receiver  appealed. 

Nd9on  Ohase^  for  the  receiver. 

1^9$.  The  receiver  is  appointed  on  behalf  of  all  the  parties, 
not  of  the  plaintiff,  or  of  the  defendant  only.    [Hutchinson  v. 
lAtrd  MoMmreenej  2  Ball  6c  Beatty,  55  ;  Davis  v.  The  Duke  of 
Marlborough^  2  Swanston,  125.)    He  is  appointed  for  the  bene- 
fit of  all  parties  who  may  establish  rights  in  the  cause ;  and  the 
P  roperty  in  his  hands,  is  in  custodia  legis^  for  wboerer  may 
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make  title  to  it.  {Delany  v.  Mansfield^  1  Hogan,  234.)  In 
fact,  he  is  but  the  mere  depositary  of  the  court  itself.  {Angd  v. 
Smith,  9  Yesey,  335.)  The  counsel  also  cited  1  B.  &  B.  74; 
Pr.  Reg.  355 ;  1  Cox  Ch.  Ca.  422 ;  1  S.  &  S.  98. 

Second,  The  receiver  being  an  officer  who  receives  a  com- 
pensation for  his  services,  is  bound  to  use  all  due  diligence  in 
the  discharge  of  his  duties. 

1st.  One  of  the  first  duties  is,  if  the  defendant  has  any  prop* 
erty  in  his  possession,  to  forthwith  apply  to  the  courts  for  an 
order  on  tlie  defendant  to  deliver  it  to  the  receiver.  (Smith  on 
Receivers,  164,  and  see  174, 176 ;  also,  169, 170.) 

2d.  In  our  case,  the  decree  provides  that  we  should  apply  to 
the  master  in  the  first  instance,  to  have  the  property  delivered  to 
the  receiver ;  or  which  is  the  same  thing,  the  decree  orders  the 
defendants  to  deliver  possession  to  us,  under  the  direction  of  the 
master. 

Third.  The  decree,  although  peremptory  in  its  terms  in  this 
respect,  is  sought  to  be  reversed  or  nullified,  by  the  objection  of 
the  complainant's  solicitor,  and  the  decision  of  the  master  sus- 
taining that  objection. 

Fourth.  It  was  the  duty  of  the  receirer  to  possess  himself  of 
the  property  entrusted  to  his  care  ;  (Smith  on  Receivers,  26 ;) 
and  the  decree  having  provided  the  mode  in  which  possession 
was  to  be  obtained,  the  receiver  was  bound  to  apply  to  the  mas- 
ter to  obtain  that  possession. 

Fifth.  It  would  have  been  contrary  to  the  duty  of  the  receiv- 
er, to  have  applied  to  the  complainant's  solicitor,  to  procure  a 
delivery  of  the  possession  of  the  property  to  him.  {Ryckman 
v.  Parkins,  5  Paige,  643  ;  Smith  on  Receivers,  26  and  26 ;  In 
the  Matter  of  Ainslie,  1  Edwards  Ch.  Rep.  676  ;  Ray  ▼.  Mar 
comb,  2  ibid.  165.) 

Sixth.  The  complainant's  solicitor  could  not  act  as  solicitor 
of  the  receiver,  it  being  of  the  highest  advantage  that  such  so- 
licitor should  operate  as  a  salutary  check,  and  watchful  guar- 
dian, over  the  conduct  of  the  receiver,  which  duties  he  cannot 
so  impartially  discharge,  if  acting  in  the  double  capacity  of  so- 
licitor of  the  party  and  the  receiver.  (Smith  on  Receivers,  26 ; 
2  Ves.  Jr.  137  ;  16  ibid.  686.) 
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Seventh,  After  the  appointment  of  the  receiver  was  comple- 
ted by  his  giving  the  requisite  security,  he  became  totally  inde- 
pendent of  all  parties,  and  was  alone  primarily  responsible  for 
any  default  or  neglect,  and  for  all  acts  done  in  his  name  ;  and 
all  applications  for  lettings,  and  all  other  incidental  proceedings, 
whether  against  tenants  for  the  non-payment  of  rent,  or  for  any 
other  purpose  connected  with  his  office^  or  management  of  the 
estate^  are  properly  made  hy  and  on  his  behalf;  and  for  that 
purpose,  he  may  retain  any  solicitor  he  pleases.  (Smith  on  Re* 
ceivers.  26.) 

Eighth.  The  moment  the  receiver  was  appointed,  he  became 
responsible,  and  it  was  his  duty  to  give  complete  effect  to  that 
appointment,  as  he  alone  can  be  considered  primarily  responsi* 
ble  for  any  loss,  delay,  or  neglect.  As  a  natural  consequence  of 
this  liability,  he  becomes  entitled  to  the  carriage  of  the  order^ 
and  he  should  procure^  and  act  on  the  master^s  report.  Were 
it  otherwise,  an  anomalous  responsibility,  divided  between  the 
receiver  and  the  plaintiff's  solicitor,  would  exist,  the  latter  of 
whom  might  not  complete  the  appointment  for  months,  to  the 
prejudice  of  other  parties  interested,  (Smith  on  Receivers,  page 
39,  note  2.) 

Ninth.  It  was  not  only  the  duty,  but  the  right  of  the  receiver, 
to  take  out  the  summons,  which  he  did,  from  the  master  before 
whom  the  reference  is  pending.    (Edwards  on  Receivers,  87.) 

Ales.  S.  Johnson,  for  the  complainant. 

The  decree  requires  the  complainant  to  elect  as  to  taking  cer- 
tain accounts,  within  sixty  days  after  the  decree  is  carried  into 
the  master's  office  ;  and  if  it  be  rightly  there  by  the  receiver's 
proceeding,  the  sixty  days  may  expire  before  the  proper  parties 
are  brought  in  on  whom  to  serve  notice  of  such  election.  It  is 
known  to  the  court,  that  there  must  be  a  revivor  of  the  suit,  to 
bring  in  such  parties.  This  circumstance  shows  the  great  prac- 
tical difficulties  in  the  way  of  the  course  pursued  by  the  re- 
ceiver. 

We  do  not  dispute  his  rights  or  duties,  but  we  insist  the  com- 
plainant's solicitor  has  the  right  to  the  carriage  of  the  decree  and 
to  bring  it  into  the  master's  office ;  and  before  it  can  be  taken 


428  CASES  IN  CHANCERY. 


IMiofi  ▼.  Bnien. 


from  him,  the  master  must  decide  that  he  has  been  guilty  of 
some  neglect  or  defaoU  in  its  execution.  {Holly  v.  Ghvefj  9 
Paige,  9.) 

Smith  on  Receirers,  cited  on  the  other  side,  is  contrary  to  oar 
law  and  to  our  books  of  practice,  as  well  as  to  Daniell.  (Da<> 
niell's  Ch.  Pr.  1982, 19S8, 1990,  chap.  38,  }  3, 5 ;  Boston  ed.) 

The  interests  of  the  parlies  are  not  likely  to  suffer  from  the 
practice  for  which  we  contend.  If  the  complainant  neglect  to 
proceed,  other  parties  may  apply  for  the  carriage  of  the  decree. 
There  is  always  a  watchful  and  vigilant  power  behind. 

The  receiver's  liability  depends  on  what  comes  to  bis  hands, 
or  which,  by  reasonable  diligence,  might  hare  come  to  his  hands. 
If,  for  want  of  legal  authority,  he  cannot  obtain  possession  or 
control,  he  is  not  liable.  To  that  effect,  is  Oriffiih  r.  OrigUh^  % 
Yes.  Sen. 

The  passage  cited  from  Hdwards  on  Receivers,  may  be 
founded  on  the  rule  of  the  chancellor,  extending  the  powers  of 
receivere  in  judgment  creditors  suits ;  and  the  fact  of  such  ex- 
tension being  made  by  a  rule  of  court,  is  almost  conclusive  that 
no  such  general  law  as  that  contended  for,  was  in  ejcistencc^. 

W.  ilf.  Evarts^  for  the  defendants,  Herman  and  Alexander  M. 
Bruen. 

The  Yice«>Chancellor. — ^The  objection  to  the  receiver's 
proceeding,  arising  from  the  provision  for  the  complainant's 
election  in  respect  of  taking  an  account  between  Thomas  H. 
Smith  d^  Son,  and  Herman  Bruen,  is  not  valid.  The  decree 
has  not  been  brought  into  the  master's  office,  within  the  mean- 
ing of  that  provision.  This  can  only  be  done  by  the  complain* 
ant  himself,  or  by  some  party  interested  in  the  accounts  directed 
to  be  taken  by  the  decree,  to  whom  on  his  default  the  carriage 
of  the  decree  has  been  committed. 

My  impression  on  hearing  the  motion,  was  decidedly  adverse 
to  the  course  of  proceeding  adopted  by  the  receiver,  and  the 
modern  practice  in  the  English  court  of  chancery,  unques- 
tionably condemns  that  course. 

Mr.  Daniell  sa3rs  that  the  person  to  enforce  the  delivery  of 
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the  possession  of  real  estate  to  the  receiTer,  which  is  done  by 
a  motion  to  the  court,  is  the  party  obtaining  the  order,  and 
not  the  receiver  himself.  So  of  the  proceeding  to  compel  the 
tenants  to  attorn.  If  the  receiver  be  unable  to  obtain  possession^ 
he  must  report  the  refusal  to  the  solicitor  of  the  party  on  whose 
application  the  order  was  made,  in  order  that  he  may  take  the 
necessary  steps  to  put  the  receiver  into  possession,  or  to  procure  the 
attornment  of  the  tenants.  (3  Dan.  Ch,  Pr.  436, 436, 441.)  The 
same  course  is  to  be  pursued,  where  the  parties  in  possession  re- 
fuse to  deliver  up  papers  or  securities.    (Ibid.  444.) 

In  a  very  late  case,  Ireland  v.  Eade^  7  Beavan,  65,  liOrd  Lang^ 
dale,  (M.  R.)  said  *^  a  receiver  ought  not  to  present  a  petition,  or 
originate  any  proceeding  in  a  cause ;  any  necessary  application 
should  be  made  by  the  parties  to  the  suit.  This  is  the  general 
rule,  but  there  is  some  difficulty  in  adhering  to  it,  and  many  ex- 
ceptions to  it  have  been  allowedi"  In  that  case^  the  receiver 
after  a  long  delay^  and  after  applying  to  the  parties  to  move, 
presented  a  petition  for  the  payment  of  his  extraordinary  expeu- 
ses  and  charges,  and  the  master  of  the  rolls  granted  his  petition. 

Mr.  Smith  says,  all  orders  required  for  the  management  of  the 
estate,  should  be  obtained  on  petition,  to  be  presented  by  the 
parties,  and  not  by  the  receiver.    (I  Smith's  Ch.  Pr.  64L) 

At  the  same  time  he  says^  that  the  receiver,  and  not  the  solici- 
tor for  the  party,  takes  from  the  master  and  files  the  report 
nominating  him  as  receiver,  and  also  the  report  appointing  him 
after  his  recognizance  is  approved.    (1  ibid.  634,  5.) 

And  when  a  receiver  desires  to  sue,  in  the  name  of  a  third 
person,  the  demands  transferred  to  him,  he,  and  not  the  party, 
applies  to  the  court  for  an  order  to  that  effect.  (3  Daniell,  444 ; 
and  see  Pitt  v.  Snowden,  3  Atk.  760.) 

In  Evelyn  v.  Lewis^  3  Hare's,  R.  472,  where  tenants  had  been 
ordered  to  attorn  to  a  receiver  in  a  suit,  appointed  by  legatees,  a 
lord  of  a  manor  seized  certain  copyhold  lands,  embraced  in  the 
order,  and  ejected  the  terre-tenant.  The  receiver  thereupon 
moved  for  an  injunction  against  the  lord,  and  it  was  granted. 

These  illustrations  show  the  difficulty  of  adhering  to  the 
modem  rule  in  England,  and  that  it  is  quite  as  difficult  to  de- 
fine it. 

It  seems  that  the  ancient  practice,  which  was  transmitted  to 
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US,  was  different.  Thus  it  is  laid  down  b7  Mr.  Cox  in  his  note 
c,  to  Sharp  v.  Carter,  3  P.  Will.  379,  that  the  court  will  pro- 
ceed to  put  a  receiver  in  possession  in  a  summary  way,  and  will 
order  the  tenants  to  attorn  to  him,  and  will  grant  him  a  writ  of 
assistance;  citing  as  his  authority  a  decision  of  Lord  Chancel- 
lor Parker,  made  in  1718. 

The  practice  in  the  Irish  court  of  chancery,  sustains  the  re- 
ceiver's course  in  this  case  to  the  fullest  extent. 

The  receiver  is  to  move  the  court  to  compel  the  parties  to  de- 
liver to  him  the  rentals  of  an  estate  committed  to  bis  charge,  if 
on  application  they  refuse  or  omit  to  deliver  them.  In  regard  to 
personal  property,  he  is  to  apply  to  the  court  to  have  the  same 
delivered  up  to  him.  And  on  his  appointment  being  completed, 
he  becomes  entitled  to  the  carriage  of  the  order,  and  should  pro- 
cure and  act  on  the  master's  report.  (Smith  on  Receivers,  26, 39, 
note  e,  164.) 

I  will  now  recur  to  the  practice  established  in  this  state.  But 
first,  I  will  remark,  that  most  of  our  notions  of  a  receiver  at  this 
day,  are  derived  from  the  course  and  practice  in  judgment  cred- 
itors suits,  where  they  are  principally  used,  and  in  which  many 
things  have  concurred  to  render  them  the  mere  puppets  of  the 
complainant  in  the  particular  suit.  One  cause  of  this  has  been 
the  difficulty  of  procuring  persons  to  accept  the  appointment, 
and  give  the  security  requisite,  where  the  prospect  of  assets,  and 
of  corresponding  compensation,  was  often  doubtful,  if  not  despe- 
rate. And  another  cause  was  the  practice  of  limiting  the  assets 
to  be  han  ded  over,  to  the  amount  of  the  complainant's  debt  and 
probable  costs,  where  he  had  the  good  fortune  to  discover  more 
than  his  own  debt  required. 

The  receiver  in  this  suit,  is  to  be  regarded  in  a  wholly  differ- 
ent light,  as  I  will  hereafter  state  more  at  large. 

A  receiver  with  us  is,  by  force  of  the  decree,  vested  with  the 
whole  property  which  is  directed  to  be  put  into  his  hands,  and 
in  equity  he  has  the  whole  title,  without  an  assignment. 
(Mann  v.  Pentz,  2  Sand.  Ch.  R.  257 ;  Albany  City  Bank  v. 
Schermerhorn,  1  Clarke's  Ch.  R.  300.)  This  entitles  him  to  the 
possession. 

He  may  sue  in  his  own  name,  without  any  leave  of  the  court 
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or  of  the  parties,  incarring  no  risk  except  as  to  costs.  {Oreen  ▼ 
Bostwickj  1  Sand.  Cb.  R.  186.) 

In  the  more  important  receiverships,  growing  out  of  the  bank- 
ruptcy or  dissolution  of  corporations,  the  right  of  the  receiver  to 
proceed,  suo  motu^  in  obtaining  the  possession  of  the  books,  pa- 
pers, securities  and  property,  both  real  and  personal,  of  the  estate 
over  which  he  is  appointed,  has  never  been  doubted  or  questioned, 
so  far  as  I  have  known  or  heard.  The  statutory  powers*  con- 
ferred on  such  receivers,  do  not  enable  them  to  obtain  posession 
against  persons  resisting  their  authority,  without  the  aid  and  in- 
tervention of  the  court ;  and  the  authority  of  the  statute  '<  to  take 
into  their  hands  all  the  estate,"  &c..  is  not  any  more  cogent  or 
comprehensive  than  the  direction  in  the  decree  before  me,  that 
the  defendant  shall  execute  suitable  transfers,  and  deliver  to  the 
receiver  the  actual  possession  of  the  property  described  in  the 
decree 

In  Parker  v.  Brauming,  8  Paige,  388,  390,  the  chancellor 
recognizes  the  right  of  a  receiver  to  call  upon  the  master  to  direct 
the  delivery  of  possession  of  the  property.  Indeed,  he  says  ex- 
pressly, that  it  has  been  repeatedly  decided  to  be  the  proper 
course  for  the  receiver  or  the  party  to  call  upon  the  master  for 
that  purpose. 

In  The  Albany  City  Bank  v.  Schermerhonij  before  cited, 
which  was  a  judgment  creditor's  suit,  and  was  severely  con- 
tested in  all  its  phases,  Yice-Chancellor  Whittlesey  entertained 
a  motion  made  by  the  receiver,  to  compel  the  sheriffs  of  Monroe 
and  Orleans  to  deliver  up  personal  property  on  which  they  had 
levied,  and  which  he  claimed.  The  receiver  proceeded  by  an 
order  to  show  cause,  and  then  by  an  attachment ;  and  on  the 
sheriffs  appeal,  he  alone  appeared  and  argued  against  them. 
The  vice-chancellor  said,  "  the  receiver  may  require  an  assign- 
ment to  exercise  his  rights,  but  the  order  gives  him  the  rights." 
He  also  recognizes  the  propriety  of  the  receiver's  serving  the 
order  appointing  him,  on  the  tenants,  to  enable  him  to  bring 
them  into  contempt  if  they  do  not  obey  it. 

The  chancellor,  when  the  case  was  before  him,  declared  the 
receiver's  right  to  file  a  bill  against  the  sheriffs  to  protect  his 
rights,  in  the  event  of  the  debtor's  refusing  to  transfer  the  legal 

Vol.  it.  64 
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title  to  him,  or  of  the  tenants  refusing  to  attorn.  He  also  said 
the  receiver  could  not  enforce,  by  proceedings  as  for  a  cootempt, 
the  delivery  to  him  by  the  sheriffs,  of  property  which  bad  not 
been  in  his  possession.  This  was  necessarily  so ;  the  sherifia 
not  being  parties  to  the  suit,  their  possession  was  not  divested 
by  the  receivership. 

In  Noe  V.  Oibsim^  7  Paige,  613,  a  receiver  in  a  creditor's  suit, 
applied  for  an  attachment,  and  appealed  to  the  obancellon 

In  War  dell  v.  Leavenworth^  3  Edw.  Ch.  R.  244,  the  receiver 
alone  appeared  and  contested  the  defendant's  motion  to  stay  a 
sale  of  the  property  which  the  receiver  had  advertised. 

The  192d  rule  of  the  court,  enables  receivers  in  judgment  ei^ 
ditor's  suits,  to  apply  to  the  court  to  compel  attornments.  And 
Mr.  Edwards,  in  his  work  on  Receivers,  which  is  a  respectaUe 
authority,  says  the  solicitor  for  the  receiver,  may  take  a  sum- 
mons to  examine  the  party  and  obtain  a  delivery  of  the  property 
intended  to  be  placed  in  his  hdnds.  He  should  serve  the  order, 
or  a  notice,  on  the  tenantS)  and  if  they  refuse  to  attorn,  be  must 
apply  to  the  court  for  an  order  compelling  them ;  and  on  their 
disobedience,  proceed  to  punish  them  for  the  contempt;  for 
which  latter  positionsi  he  cites  Brown's  Praxis  Almssi  a  book 
published  more  than  a  century  ago.  (Edw.  on  Rec.  88, 109, 
110.) 

Our  practice  manifestly  corresponds  with  the  ancient  practice 
in  England,  and  with  that  of  the  Irish  courts  of  equity.  And, 
on  the  reason  of  the  thing,  I  am  satisfied  up«i  reflection,  that  it 
ought  to  be  so.  The  receiver  in  this  case,  represents  a  great 
variety  of  interests.  Speaking  from  the  decree,  as  well  as  a 
knowledge  of  the  cause,  acquired  while  sitting  in  another  branch 
of  the  court,  it  is  impossible  now  to  tell,  or  to  foresee,  all  the  in- 
terests which  are  or  may  become  entitled  under  its  provisions. 
The  complainant  is  indubitably  a  principal  party  interested,  and 
his  views  and  advice  are  entitled  to  corresponding  weight.  But 
he  is  not  the  sole  party ;  nor  do  all  the  parties  to  the  suit,  repre- . 
sent  all  the  interests  which  are  vested  in  this  receiver. 

The  fund  which  he  is  to  hold  under  the  decree,  is  one  for  the 
benefit  of  all  the  creditors  of  George  W.  Bruen,  of  Thomas  H. 
Smith,  and  of  Thomas  H.  Smith  <fc  Son  ;  as  well  as  for  the  ben- 
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efit  of  M.  Braen  himself,  and  of  the  heirs,  devisees  and  legataet 
of  Mr.  Smith.  It  is  the  doty  of  the  receiver  to  protect  the  prop'^ 
erty  to  the  best  of  his  ability,  for  all  these  interests.  He  is  re- 
sponsible for  so  doing,  and  has  been  reqaired  to  find  sureties  for 
his  faithful  discharge  of  the  trust  If  the  suit  be  abated  or  sus- 
pended, or  if  for  any  cause  the  complainant  cannot,  or  will  not, 
proceed ;  is  the  receiver  to  fold  his  arms,  and  nnStt  the  rents  to 
be  squandered  and  the  personal  effects  dissipated  ?  I  am  satis- 
fted  that  he  will  not  be  exonerated  from  the  loss  which  may 
ensue  from  such  supineness,  and  that  he  has  pursued  the  proper 
course  in  proceeding  under  the  decree,  to  obtain  the  actual  poa* 
session  and  control  of  the  property  and  effects,  the  title  of  which 
it  Tests  m  him. 

An  order  will  be  entered  directing  the  master  to  proceed  acr 
corchngly.  The  costs  of  the  parties  may  be  paid  by  the  receiver 
out  of  the  fiind,  the  question  being  one  which  it  was  reasonaU* 
to  havts  brought  before  the  court 


Whitbbck  v.  Eooar,  Administratori  &o.,  and  others. 

An  urignee  or  porehaMr,  pendenU  Ztte,  may  file  a  rapplemental  bill  in  the  mtori 
ofa  efOM  bill,  for  the  pnrpoee  of  makisff  hinoMlf  a  party  to  the  pesdiDg  eait,  and 
tlMi  to  have  hie  righte  proteated. 

Held  aooeidia^yy  where  dnriiig  an  abatement  of  a  aait  for  the  ibreeloenre  of  an 
old  mortgage  of  more  than  twenty  yean  standing,  one  of  the  defendants  in  posses- 
sion claiming  in  feoj  executed  a  mortgage  to  a  non-resident  of  the  state,  who  on 
the  rettver  was  made  a  party,  bat  not  senred  with  procees  or  aetvally  netifted } 
and  who  afterwards  assigned  his  mortgage  to  one  who  had  no  notice  of  any  oC 
aesmlft 

In  snch  a  snpplemental  bill  in  the  nature  of  a  cross  bill,  it  is  proper  to  ask  for  the 
foreclosore  of  the  second  mortgage  thereby  set  up,  as  well  as  for  a  canoeUatios 
of  Uie  first  mortgage. 
NoT.31,S8;  Dea.31,ia4<. 

This  case  came  before  the  court  on  a  demurrer  to  the  bill  of 
complainant,  by  the  defendant,  H.  L.  Eklgar.  Various  causes 
were  assigned,  which  will  be  found  noted  in  the  defendant's 
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points.    The  material  statements  of  the  bill  are  set  forth  suffix 
ciently  in  the  opinion  of  the  court 

M.  R.  Zabriskie  and  A.  L.  Robertson^  for  the  defendanti 
Edgar. 

I.  The  bill  purports  to  be  a  cross  bill.  (Mitf.  PI.  3d  Ed.  70, 75, 
81 ;  Coop.  Eq.  PI.  86.) 

1.  The  complainant  is  not  a  party  to  the  original  suit ;  which 
he  must  be,  to  file  a  cross  bill.  {Earl  of  Newbury  ▼.  Wreth  1 
Vern,  221 ;  Story's  Eq.  PL  §  389 ;  Kemp  v.  MackereU,  3  Atk. 
812 ;  Field  v.  Sehieffelin,  7  J.  Ch.  R.  252 ;  OakUian  ▼.  Enain, 
Hopk.  48 ;  and  8  Cow.  361,  S.  C.) 

2.  The  bill  waives  any  discovery  under  oath.  (Story's  Eq, 
PI.  311.) 

3.  It  does  not  state  the  condition  of  the  original  suit.  (Mitf, 
Eq.  PI.  81 ;  Coop.  Eq.  PI.  88 ;  3  Atk.  812.) 

4.  It  does  not  show  but  that  Waldron  may  have  admitted 
away  his  rights.  (Story's  Eq.  PI.  401,  483 ;  Coop.  Eq.  PL  87, 
88  ;  Berkley  v.  Rider,  2  Yes.  533,  537.) 

5.  It  does  not  offer  to  go  to  hearing  on  pleadings  or  proofs 
already  in.  WhUe  v.  Buloidy  2  Paige,  166, 164 ;  Story's  Eq. 
PL  i  395.) 

6.  It  has  made  parties  defendants,  who  are  not  so  to  the 
original  suit,  or  bound  by  a  decree  therein,  nor  does  it  show 
their  interest  in  all  the  subject  matter  thereof, 

7.  It  shows  no  matter  of  defence  which  could  not  have  been 
taken  in  the  original  suit.    ( Ward  v.  Egles,  Moseley,  382.) 

8.  It  brings  new  matter  before  the  court :  viz.  the  foreclosure 
of  the  complainant's  mortgage.  (Wel£  Eq,  PL  230 ;  Story's 
Eq.  PL  §  401.) 

II.  It  also  purports  to  be  a  supplemental  bill,  to  bring  the 
complainant  as  a  party  before  the  court 

1.  As  such  it  prays  distinct  relief,  to  wit ;  the  foreclosure  of 
the  complainant's  mortgage.    (Story's  Eq.  PL  J  616.) 

2.  It  does  not  set  forth  the  state  of  the  original  suit,  so  as  to 
be  bound  by  acts  and  omissions  therein,  or  preclude  him  from 
setting  up  defence  in  the  bill.    (Mitford's  PL  69, 90.) 
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3.  It  makes  persons  parties,  who  have  no  interest  in  the  relief 
sought.    (3  Dan.  Ch.  Pn  180.) 

4.  It  prays  relief,  before  any  decree  to  make  this  complainant  a 
party  to  the  original  suit. 

6.  It  does  not  offer  to  go  to  hearing  on  pleadings  and  proofs 
already  in. 

6.  It  prays  to  have  the  mortgage  to  Edgar  satisfied,  but  shows 
no  legal  title  in  himself.    (Mitford's  PL  149,  161.) 

7.  It  makes  the  same  issue  as  the  original  cause,  to  wit, 
priority  of  lien  of  mortgage  to  Edgar  and  that  to  the  complain- 
ant. 

m.  The  bill  is  multifarious.  It  prays  satisfaction  of  Edgar's 
mortgage ;  to  be  made  a  party  to  the  original  suit ;  and  to  fore- 
close the  complainant's  mortgage.  (Story's  Eq.  PI.  §  276, 
B28 ;  Brooks  v.  L,d.  Whitworth,  1  Mad.  Ch.  E.  67.) 

N.  ChasOf  for  the  complainant 

The  bill  is  correct  in  form.  {Foster  ▼.  Deacon^  Madd.  & 
Geld.  69 ;  Wilder  ▼.  Keeler,  3  Paige,  164 ;  Binks  y.  Binks,  2 
Bligh,  693 ;  2  Barb.  Ch.  Pr.  64 ;  Mitf.  PI.  63 ;  1  Dan.  Ch.  Pr. 
378.) 

If  it  be  a  cross  bill,  it  is  properly  filed.  (Mitf.  PL  64.)  The 
holders  of  this  mortgage,  have  had  no  opportunity  to  defend  the 
original  suit 

The  new  parties  are  inserted,  because  new  interests  have 
arisen  since  the  bill  of  Edgai^.  (4  Paige,  86.)  All  rights  were 
reserved  when  the  chancellor  gave  leave  to  Edgar  to  proceed. 
(6  Paige,  34.)  Waldron  being  a  non-resident,  could  come  in 
at  any  time  within  seven  years,  and  we  have  the  same  right. 
(2  R.  S.  187,  S 134.) 

The  Yice-Chancellok. — ^A  statement  of  the  facts  contained 
in  the  bill,  is  the  shortest  mode  of  disposing  of  the  demurrer.  Rob- 
ert L.  Bowne,  being  seised  in  fee  in  possession  of  a  farm  of  forty- 
five  acres  at  Bloomingdale,  of  which  the  premises  in  question  are 
a  part,  mortgaged  the  same  to  William  Edgar  the  elder,  on  the  2d 
of  January,  1809,  to  secure  the  payment  of  his  bond  for  $20,000 
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with  interest.  The  mortgagee  died  November  Ist,  1820,  leartng 
a  will  appointing  four  executors,  of  whom  only  one,  his  son 
William,  qualified  and  acted  as  executor.  The  mortgage  of 
Bowne  was  fully  paid  and  satisfied,  by  various  means,  to  the 
mortgagee  and  to  his  executor  William  Edgar,  Junior. 

Robert  L.  Bowne  died  intestate  on  the  21st  of  June,  1821, 
seised  in  fee  of  the  lands  mortgaged  to  Edgar,  leaving  a  widow, 
and  nine  children  who  as  his  heirs  thereupon  became  seised  in 
fee  of  the  same.  R.  L.  Bowne  was  in  the  possession  or  in  the 
receipt  of  the  rents  and  profits  of  the  farm,  from  the  time  he  first 
purchased  it  until  his  death. 

William  Edgar,  Junior,  died  on  the  27th  of  August,  1623, 
leaving  a  will  of  which  Duncan  P.  Campbell  and  others  were 
executors. 

On  the  11th  of  February,  1828,  the  executors  of  W.  Edgar, 
Junior,  in  their  own  names,  and  also  in  the  names  of  the  three 
surviving  executors  of  his  father,  (neither  of  whom  had  ever 
taken  upon  themselves  the  execution  of  the  will  of  the  latter,) 
filed  a  bill  in  this  court  to  foreclose  the  mortgage  executed  by 
Robert  L.  Bowne,  claiming  as  due,  $18,000  with  interest  from 
July  2, 1818.  They  made  defendants  to  the  suit,  his  widow, 
and  George  Bowne  his  son,  with  all  his  other  heirs  exceptii^ 
four  children  and  one  grandchild;  together  with  numerous 
judgment  creditors  of  R.  L.  Bowne,  the  mortgagor. 

No  notice  of  the  pendency  of  this  suit,  was  ever  filed  in  the 
county  clerk's  office. 

On  the  26th  of  December,  1833,  tierman  Le  Roy  Edgar,  a  son 
of  W.  Edgar,  Jr.  took  out  letters  of  administration  de  bonis  noHt 
with  the  will  annexed,  on  the  estate  of  his  grandfather,  W* 
Edgar  the  elder.  He  thereupon  presented  a  petition  to  the 
chancellor,  ex  partem  for  leave  to  proceed  with  the  foreclosure 
suit,  and  to  file  a  supplemental  and  amended  bill  to  bring  in 
parties  who  had  been  omitted,  or  whose  rights  had  been  changed 
by  marriage  or  otherwise.  The  chancellor  granted  his  application 
on  the  6th  of  January,  1835.    ( Campbell  v.  Bownej  6  Paige,  34.) 

In  August,  1839,  he  filed  an  amended  and  supplemental  bill, 
pursuant  to  the  leave  thus  given,  in  which  the  omitted  heirs  of 
R.  Ij.  Bowne  were  made  parties,  together  with  Benjamin  Wal» 
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dron  and  others.  Waldron  at  this  time  resided  in  New  Jersey, 
and  was  never  senred  with  process  in  the  suit,  or  bad  any  actual 
notice  of  its  existence. 

In  February,  1846,  Herman  Le  Roy  Edgar  filed  a  second 
amended  bill,  making  some  new  parties,  and  asking  a  further 
discovery  from  4he  parties  to  the  former  bills,  and  an  injunction 
against  Waldron  and  the  heirs  of  R,  L.  Bowne,  but  not  praying 
for  process  of  subpoena  against  either  of  them.  And  Waldron 
has  never  been  made  a  party  to  the  second  amended  or  sup^ 
plemental  bill.  There  has  been  no  decree  made  upon  either  of 
the  bills  filed  by  the  representatives  of  the  Messrs.  Edgar. 

To  travel  back  in  the  order  of  time,  on  the  6th  of  October,  1837| 
George  Bowne,  the  son  of  R.  L.  Bowne,  executed  a  mortgage  on 
eight  equal  undivided  ninth  parts  of  the  westerly  twenty-four 
acres  of  the  farm  at  Bloomingdale,  to  Benjamin  Waldron,  to 
secure  his  bond  for  $19,000,  payable  in  four  years,  with  inter- 
est. Previous  to  that  date,  George  Bowne,  by  conveyances  from 
the  other  heirs,  had  become  seised  of  the  premises  so  mortgaged ; 
be  was  then  in  possession  of  the  same,  and  he  has  ever  since  been 
in  possession.    This  mortgage  was  recorded  Oct  14th,  1837. 

On  the  11th  of  October,  1844,  Waldron  assigned  the  bond  and 
mortgage  to  George  W.  Soule,  but  the  assignment  was  not  re- 
corded till  the  month  of  June  following. 

On  the  16th  of  August,  1846,  Soule  assigned  the  same  bond 
and  mortgage  to  the  complainant  in  this  suit,  who  claims  that 
there  is  due  $12,642,  with  interest  from  October  6, 1844  The 
complainant  was  ignorant  of  the  existence  of  the  first  Edgar 
suit,  until  after  he  received  such  assignment,  and  neither  he  nor 
G.  W.  Soule  have  been  made  parties  to  any  of  those  suits. 

On  the  30th  of  October,  1 846,  he  applied  in  writing  to  the  so- 
licitor of  Mr.  Edgar  in  those  suits,  setting  forth  his  rights  and 
claims  under  George  Bowne's  mortgage,  and  requesting  to  be 
made  a  party  defendant  therein,  and  notifying  the  solicitor  in 
the  suits  that  in  the  event  of  his  neglect  or  refusal,  he  should 
file  an  original  bill  in  the  nature  of  a  supplemental  bill,  to  enforce 
his  mortgage  against  the  land,  and  to  establish  its  priority  over 
that  of  Edgar.  No  response  being  made  to  his  application,  the 
complainant  exhibited  this  bill  accordingly. 
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Besides  the  allegations  of  payment  and  satisfaction  of  the 
Edgar  mortgage,  he  relies  upon  the  lapse  of  time  as  a  valid  bar 
against  it. 

Such  is  the  case  made  by  the  bill  of  complaint,  and  for  the 
purposes  of  this  argument,  it  is  all  to  be  taken  as  true. 

In  reference  to  an  objection  that  the  bill  dd^s  not  describe 
any  land,  where  it  attempts  to  show  what  was  mortgaged  to 
Waldron,  there  is  evidently  an  omission  in  the  metes  and  bounds. 
But  if  those  that  remain  were  stricken  out,  the  description 
would  suffice.  It  would  then  be  the  westerly  twenty-four 
acres  of  the  farm  of  forty-five  acres,  which  Robert  L.  Bowne 
mortgaged  to  William  Edgar,  and  which  is  particularly  describ- 
ed in  the  bill.  To  set  off  twenty-four  acres  upon  such  a  descrip- 
tion, a  surveyor  would  run  a  line  parallel  to  the  west  line  of 
the  farm. 

The  right  of  a  person,  who  pendente  lite  takes  an  assignment 
of  the  interest  of  one  of  the  parties  in  the  suit,  to  make  himself  a 
party  to  the  suit  by  a  supplemental  bill,  is  well  settled.  In 
Foster  v.  Deacon,  6  Madd.  69,  Sir  John  Lieach,  Y.  C,  held  that 
such  a  proceeding  was  proper ;  and  Chancellor  Walworth  lays 
down  the  same  rule  in  Wilder  v.  Keeler,  3  Paige,  164.  It  is  also 
sanctioned  by  the  best  treatises  on  the  pleading  and  practice  of  the 
court  (2Barb.Cb.Pr.64;  1  Daniell's  Ch.Pr.378;  Story's  Eq. 
PI.  §  348.) 

What  will  be  the  result  of  such  a  bill,  and  how  far  the  pur- 
chaser may  be  affected  by  the  proceedings  in  the  original  suit, 
are  wholly  different  questiona  I  have  no  doubt  that  the  com- 
plainant in  this  case  was  entitled  to  file  such  a  bill.  When  the 
mortgage  was  executed  to  Waldron,  George  Bowne  was  in  the 
possession  as  the  ostensible  owner  of  the  lands  mortgaged.  The 
mortgage  to  Mr.  Edgar  was  apparently  discharged  by  lapse  of 
time.  Waldron  knew  nothing  of  the  suit  upon  it,  and  there 
was  no  constructive  notice  to  him  by  a  lis  pendens,  filed  accord- 
ing to  the  statute. 

When  Soule  became  the  assignee  of  the  mortgage,  Waldron 
was  a  non-resident,  having  no  actual  notice  of  the  second  suit, 
and  not  served  with  process.  If  the  bill  had  been  taken  as  con- 
fessed against  him,  on  publication  as  an  absentee,  the  statute 
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reserved  to  him  the  right  of  contesting  the  claim  of  Mr.  Edgar, 
and  that  right  at  least  passed  to  his  assignee.  All  the  title  and 
immunities  which  Soule  acquired,  were  transmitted  to  the  con^ 
plainant. 

Thus  it  seems  that  the  latter  has  substantial  rights  and  inter- 
ests, upon  which  he  is  entitled  to  a  hearing  and  an  adjudicatioui 
before  the  court  proceeds  to  sell  the  estate  mortgaged.  Mr. 
Edgar  declined  to  yield  to  him  this  opportunity,  by  making  him 
a  defendant,  and  he  had  no  alternative  but  to  proceed  by  a  sup- 
plemental bill. 

^  In  so  doing,  it  was  not  only  proper,  it  was  commendable,  to 
make  the  bill  in  the  nature  of  a  cross  bill.  All  the  parties  were 
before  the  court  who  were  required  to  enable  it  to  do  complete 
justice  to  all  concerned ;  and  it  would  have  been  oppressive  to 
have  used  the  supplemental  suit  merely  to  defeat  the  Edgar 
claim,  and  then  to  file  an  entire  new  bill  to  foreclose  the  Wal- 
dron  mortgage.  This  is  not  a  pure  cross-suit,  nor  does  the  bill 
profess  that  character.  Hence  the  objections  to  it  as  a  cross  bill, 
are  not  tenable. 

In  respect  of  the  state  of  the  original  suits,  and  the  possibility 
that  Waldron  may  have  admitted  away  bis  rights,  it  suffices 
that  he  was  not  a  party  to  more  than  one  of  those  suits,  and  not 
knowing  of  that  one,  he  could  not  have  confessed  away  his 
rights  in  it ;  and  as  there  had  been  no  decree,  it  was  not  too  late 
for  him,  as  a  non-resident,  to  contest  the  claim,  whatever  other 
steps  might  have  been  taken  in  the  suits. 

The  bill  is  not  multifarious.  What  I  have  stated  of  its  nature 
and  objects,  meets  this  ground  of  the  demurrer. 

The  demurrer  must  be  overruled,  and  the  usual  order  enter^ 
ed.(a] 

(a)  Affirmed  by  the  ehanoellor  oa  appetl,  Jan.  96, 1847 ;  d  lUih.  Ch.  R.  106. 
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Wilkinson  v.  The  Same. 

Ward  v.  The  Same. 

,Smith  V*  The  Same. 

A  eonsignor  nay  file  a  bill  and  hava  an  iojanetioo  aod  a  reeahrer  agaiaac  his  factor, 
in  case  of  miftconduct  or  ineolTency  of  the  latter,  whereby  hie  property  is  endaa* 
gered.  And  this  too,  though  the  eoniignment  be  te  sell  on  a  oommisuon  M 
credere, 
*  One  snrety  is  soffieient  in  a  bond  for  seenrity  far  costs  in  behalf  of  a  aon  resident 
complainant,  although  the  bond  be  not  executed  by  the  complainaBt  os  biaagen^ 

It  is  not  a  Talid  ground  of  exception  to  a  surety  in  such  a  bond,  that  he  is  the  soli- 
citor for  the  complainant 

The  defendant  is  entitled  to  more  for  security,  after  demurring  te  the  bill. 

Where  a  defendant  after  serving  a  petition  far  seenrity  for  costs,  and  before  the 
day  on  which  he  proposes  to  mo^e,  receives  notice  that  security  baa  been  filed, 
with  a  copy  of  the  surety's  afiidaTit  of  jnsiificstlon,  he  should  countermand  hia 
petition  ;  if  he  persist  in  moving,  he  will  be  charged  with  costs. 
October  21st,  1646 ;  and  again,  January  6, 1847. 

October  2l8t,  1846.    The  conplainants  in  Ihese  caseSi-iDOTed 
for  a  receiver  of  their  goods,  severally  consigned  to  the  defen- 
dant as  a  factor,  to  be  sold  ;  and  of  the  proceeds  remaining  of 
such  as  had  been  sold.    The  complainants  had  made  a  formal 

.demand  of  the  goods  and  proceeds,  and  the  defendant  had  re- 
fused to  surrender  any  part  of  them.    The  bill  charged  that  he 

^was  insolvent.  The  motion  was  opposed  on  an  affidavit  of  the 
defendant,  and  on  grounds  which  were  adverted  to  in  the  vice- 
chancellor's  decision. 

C  Edwards^  for  the  complainants. 

J.  Cook  and  J.  L.  WkUey  for  the  defendant 

The  Vice-chancellor,  in  disposing  of  the  motion,  made 
the  following  observationtr    It  is  evideat  that  this  consignee  is 
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HisolveQt;  and  his  condnct,  jading  from  the  bill  and  his  ow^n 
affidavit,  is  clearly  fraudulent    His  proceedings  in  respect  of 
the  goods  of  these  parties,  and  the  avails  of  those  sold,  show  a: 
necessity  for  taking  them  out  of  his  hands,  to  protect  them. 
As  to  the  objections  made  to  the  appointment  of  a  receiver. 

1.  There  is  danger  that  the  property  will  be  wasted,  which  an- 
swers the  claim  made  upon  the  defendant's  right  os  consignee. 

2.  It  is  said,  iu  some  of  the  suits,  thai  there  is  no  property  or 
estate  of  the  complainants,  ia  bis  hands.  ^The  affidavit  is,  in 
this  respect,  highly  improbable.  If  it  be  true,  it  discloses  flagrant 
bad  faith  and  fraud  in  the  defendant.  A  receiver  can  do  no 
harm,  if  it  turn  out  that  there  is  no  fund.  The  suits  adverted 
to  are  not  cases  of  del  credere  commission,  so  that  there  is  no* 
thing  in  the  point  that  the  defendant  is  the  sole  debtor  to  the 
consignor,  and  the  purchasers  of  the  goods  debtors  to  the  factor 
only.  3.  The  court  does  interfere  in  this  mode  before  answer, 
where  there  is  danger  of  loss  and  an  established  breach  of  trust. 
4.  The  injunction,  is  not  in  this  case  an  adequate  protection  ta 
the  parties.  The  possession  of  the  property  can  alone  protect 
them,  against  a  man  so  reckless  as  the  defendant  appears  to  be 
by  his  own  statement,  in  connection  with  the  bill.  5.  As  to  the 
point  that  the  remedy  is  at  law ;  that  remedy  is  of  doubtful  effi- 
ciency, and  there  being  fraud,  equity  has  concurrent  jurisdiction. 
In  the  case  of  Cotterill  v.  Jee^  in  which  I  made  the  final  decree, 
as  assistant  vice-chancellor,  the  late  vice-chancellor,  and  the 
chancellor  on  appeal  from  him,  sustained  the  Jurisdiction  of  this 
court  to  entertain  a  bill  by  a  consignor  against  his  factor,  to  re« 
cover  the  property  consigned,  where  there  is  misconduct  or  iu^ 
solvency.  1  may  also  refer  to  1  Story's  Equity  Jurisprudence, 
for  the  same  doctrine.    (§i  462,  463.) 

In  the  suit  of  Smith  against  Rhodes,  the  case  of  Cotterill  v. 
Jee,  is  decisive,  for  that  was  an  instance  of  a  consignment  del 
credere.  There  must  be  a  receiver  in  all  the  suits.  Of  course, 
this  will  be  without  prejudice  to  the  defendant's  rights,  as  they 
may  ultimately  appear. 

Order  accordingly. 


January  6th,  1847. — After  the  orders  for  a  receiver  were  made^ 


43(  CASES  IN  CHANCERY. 

Mickleihwake  ▼.  RbodM. 

the  defendant  put  in  demurrers  to  the  several  bills,  which  are 
still  pending.(a)  All  the  complainants  in  the  foar  suits,  reside 
in  England.  The  hills  were  filed  in  October,  and  the  defendant 
at  that  time  entered  his  appearance. 

In  the  three  first  named  suits,  the  complainants'  solicitor,  on 
the  9th  of  December,  oa  an  intimation  that  the  defendant  would 
lequire  security  for  costs,  filed  a  bond  as  such  security,  pursuant 
to  the  statute,  executed  by  the. solicitor  himself  as  surety,  with 
a  justification  in  the  Requisite  amount  indorsed  on  it ;  and  on  the 
same  day,  notice  of  filing  the  bonds  was  served  on  the  defen- 
dant's solicitor.  On  the  18th  of  December,  the  latter  served  a 
notice  in  each  of  the  three  suits,  excepting  to  the  sufficiency  of 
the  surety,  and  excepting  to  the  bonds  because  the  solicitor  was 
the  surety.  With  that  notice  he  also  served  in  each  suit  a  peti« 
tion  for  security  for  costs,  with  notice  of  moving  therefior  at  the 
next  special  term. 

The  complainants'  solicitor,  on  the  1 9th  of  December,  made 
and  filed  a  new  affidavit  of  justification  in  each  suit,  and  served 
a  copy  thereof  on  the  defendant's  solicitor.  The  latter,  never- 
theless, moved  on  his  petitions. 

'  In  the  suit  of  Smith  v.  Rhodes,  the  petition  and  notice  of 
motion  for  security  for  costs,  were  served  on  the  18th  of  Decem- 
ber, before  any  security  had  been  filed.  But  on  the  19th  of 
December,  the  complainants'  solicitor  filed  the  requisite  bond  as 
security  for  costs,  executed  by  two  sureties,  one  of  whom  (the 
solicitor,)  justified.  On  the  same  day,  notice  of  filing  the  bond 
was  served,  and  previous  to  the  special  term,  a  copy  of  the  affi- 
davit of  justification  was  also  served  on  the  defendant's  solicitor. 

The  petitions  in  the  four  suits  were  moved  and  heard  to- 
gether. 

/.  Cooky  for  Ihe  defendant* 

C.  Edwards  J  for  the  complainants^ 

The  yicE*CHANGELLOR. — ^lu  the  case  of  Smith,  the  defen- 

(a)  The  denmrren  came  on  to  be  heard  during  the  January  tenn»  1847,  and  were 
eterraled  by  the  Tiee-chaneellor. 
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dant  was  regular  in  petitioning  for  security.  His  appearing  in 
the  suit,  opposing  the  appointment  of  a  receiver,  and  demurring 
to  the  bill,  do  not  prevent  him  from  enforcing  his  right  under 
the  statute.  He  is  mistaken,  however,  in  supposing  that  the 
surety,  being  the  solicitor  for  the  complainant,  furnished  a  ground, 
of  exception.  The  rule  as  to  bail  in  the  courts  of  law,  has  never 
been  adopted  in  this  court  in  respect  of  security  required  by  sta- 
tute. In  Studwell  ▼.  Palmer^  6  Paige,  57,  this  was  so  held  by 
the  chancellor,  upon  an  appeal  bond.  Nor  is  it  necessary  thaC 
there  should  be  two  sureties,  where  the  bond  is  not  executed  by 
the  complainant.  The  statute  is  express,  that  it  may  be  given 
with  one  surety,  and  from  the  nature  of  the  case,  it  is  not  ex- 
pected that  the  complainant  will  join  in  its  execution.  It  is 
because  he  is  not  a  resident,  that  the  security  is  required.  Upon 
the  bond  being  given  in  Smith's  suit,  and  the  affidavit  of  jus- 
tification served,  the  defendant  should  have  countermanded  his 
motion ;  and  if  it  were  not  that  the  point  raised  has  never  been 
decided,  I  should  feel  bound  to  charge  him  with  costs. 

In  the  other  three  suits,  there  was  no  excuse  for  moving  at 
all.  On  receiving  notice  of  the  filing  of  the  bonds,  the  defendant 
should  have  excepted,  if  he  were  dissatisfied  and  waited  the  re- 
sult. He  was  not  warranted  in  petitioning,  until  the  end  of  the 
twenty  days  allowed  for  the  justification  of  the  surety: 

The  motions  in  all  the  cases  must  be  denied,  without  costs  in* 
Smith's  suit,  and  with  $20  costs  in  the  aggregate  in  the  other 
three  suits.    One  order  will  sufiice,  entitled  in  all  the  causes. 
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Banks  and  others  v.  The  American  Tract  Society. 

The  decision  of  a  Tice-chancellor,  dissolving  an  injunction,  is  conclosive  between 
the  same  parties,  in  that  branch  of  the  coart,  on  any  application  for  i(s  revival 
on  the  same  btate  of  facts ;  or  on  a  new  state  of  facts,  except  upon  leave  6rst 
had  to  apply  anew. 

Bat  the  decision  does  not  conclude  such  vice-chancellor,  nor  any  judge,  from 
granting  a  perpetual  injunction  on  the  same  state  of  facts,  at  the  final  hearing  of 
the  cause  on  the  merits. 

An  order  of  the  court  made  upon  a  motion,  is  not  res  adjudieaia^  in  the  proper 
aense  of  that  term. 

It  is  a  general  principle,  both  at  law  and  in  equity,  that  when  a  party,  by  his  decla- 
ration, or  his  conduct,  has  induced  another  to  act  in  a  particular  manner,  which 
he  would  not  otherwise  have  done  ;  such  party  will  not  afterwards  be  permitted 
to  set  up  a  claim  inconsistent  with  such  declaration  or  conduct,  if  such  claioi 
will  work  an  injury  to  the  other  party,  or  to  those  claiming  under  him. 

A  stipulation  or  engagement,  made  by  a  party  in  the  face  of  the  court,  teaching 
the  subject  matter  of  the  litigation ;  is  a  contract  with  the  court  as  well  as  the 
adverse  party,  which  the  court  is  bound  to  enforce  for  the  protection  of  the 
latter. 

A  proffer  of  the  defendants  to  the  complainants,  in  open  court,  that  if  the  latter  would, 
remove  a  rear  addition  to  their  building,  they  might  have  light  and  air,  over  a  vacant 
space  in  the  rear  of  an  adjoining  lot  belonging  to  the  former,  accepted  by  the 
complainants,  and  performed  on  their  part ;  is  a  valid  contract  which  will  be  en- 
forced in  equity. 

On  a  motion  to  dissolve  an  injunction,  restraining  the  defendants  from  further 
erecting  a  building,  which  would  deprive  the  eomplainants  adjoining  tenement, 
of  light  and  air,  claimed  by  them  by  prescription  and  by  coutract ;  the  defend- 
ants counsel  showed  to  the  court,  by  reference  to  their  answer  and  a  diagram 
annexed,  and  also  stated,  that  they  had  left  an  open  space  in  their  rear,  for  the 
complainants  accommodation  as  well  as  their  own,  from  which  the  complainants 
tenement  might  derive  light  and  air,  if  they  would  take  down  a  four  story  privy 
forming  a  part  of  their  tenement,  and  butting  against  such  open  space.  The 
injunction  having  been  dissolved,  the  complainants,  on  the  faith  of  such  state- 
ment and  representation,  took  down  their  privy,  and  inserted  windows  in  the 
wall  of  their  tenement,  in  the  place  of  the  doora  that  led  to  the  privy.  The  de- 
fendants objected,  and  commenced  building  a  wall  across  the  open  space  over 
against  such  new  windows,  intended  to  be  carried  to  the  height  of  such  tene- 
ment, and  which  would  nearly  or  quite  prevent  the  access  of  light  and  air  to  the 
same.  The  court,  on  motion,  restrained  the  erection  of  such  wall  by  the  de- 
fendants. 

Whether  the  uninterrupted  enjoyment  of  light  and  air  over  adjoining  land,  by  a 
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tenement,  for  twenty  yeais  or  any  longer  period ;  will  confer  a  right  to  the  co»> 
tiouanoe  of  socb  enjoyment?     Quere. 
No7.  30,  Dec.  8,  1846;  January  8,  1847. 

This  cause  came  before  the  court,  on  a  motion  to  restore  an 
injunction,  formerly  issued,  and  dissolved  on  the  coming  in  of 
the  answer ;  or  for  other  or  further  relief.  To  render  the  appli- 
cation and  its  result  intelligible,  it  is  necessary  to  state  the  Whole 
case  somewhat  at  large. 

The  bill  was  filed  August  3, 1846,  by  David  Banks,  Anthony 
Gould,  the  executors  of  William  Gould,  deceased,  and  William 
Gould  (the  younger,)  against  The  American  Tract  Society,  a 
religious  institution  incorporated  in  1841,  by  an  act  of  the  legis- 
lature of  the  state  of  New  York,  having  its  place  of  business  in 
the  city  of  New  York.  The  case  made  by  the  bill,  so  far  as  it 
affected  the  motion,  was  as  follows : 

In  February,  1834,  Messrs.  D.  Banks,  William  Gould,  since 
deceased,  and  Anthony  Gould,  were,  and  for  many  years  had 
been,  law  booksellers  and  stationers,  doing  business  in  the  city 
of  New  York,  under  the  name  of  Gould,  Banks  &  Co.,  and  in 
the  city  of  Albany  under  the  name  of  Wm.  &  A.  Gould  &  Co. 
In  that  month,  they  bought  in  fee  the  lot  of  ground  No.  144 
Nassau  street,  in  the  city  of  New  York,  for  the  purpose  of  car- 
rying on  their  business,  together  with  the  printing  offices  and 
binding  rooms  connected  therewith.  The  lot  was  twenty-one 
feet  one  inch  in  front  on  Nassau  street,  twenty-three  feet  one 
inch  wide  in  the  rear,  forty-six  feet  five  inches  deep  on  its  north 
side,  and  forty-seven  feet  seven  inches  on  its  south  side ;  and 
the  price  paid  for  it  was  $8250.  (Their  subsequent  erections 
thereon,  cost  about  $7000  more.)  On  the  north  it  bounded  on 
a  lot  of  ground,  then  and  still  belonging  to  the  defendants,  (at 
that  time  a  voluntary  association,)  which  was  seventy-eight  feet 
in  front  on  the  east  side  of  Nassau  street,  extending  north  to 
Spruce  street,  the  same  breadth  in  the  rear,  and  forty-seven  feet 
deep  on  Spruce  street,  and  also  on  the  southerly  side  adjoining 
the  lot  of  Gould,  Banks  &  Co. 

Previous  to  1834,  the  defendants  association  erected  on  their 
lot,  a  large  and  substantial  brick  buildings  covering  its  entire 
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front  and  extending  back  nearly  to  its  east  line ;  which  they 
used  for  their  offices  and  business  till  the  spring  of  1846. 

In  March,  1835,  there  was  a  master's  sale  under  a  decree  of 
the  court  of  chancery,  of  the  lot  of  ground  on  Spruce  street,  (25 
feet  front  and  nearly  100  feet  deep,)  next  east  of  and  adjoining 
the  rear  of  the  respective  lots  of  the  defendants  and  of  Gould, 
Banks  &  Co.     Previous  to  the  master's  sale,  Mr.  Banks  in 
behalf  of  his  firm,  negotiated  in  several  interviews  with  the 
directors,  authorized  agents,  and  apparent  managers  of  the  de- 
fendants association,  for  a  joint  purchase  of  the  Spruce  street 
lot,  so  that  Gould,  Banks  &  Co.,  might  obtain  such  part  of  it  as 
was  in  their  rear,  and  southerly  of  their  most  northerly  window, 
and  thus  afford  their  building  sufficient  light  and  air,  in  which 
by  its  small  depth  it  was  deficient ;  and  it  was  finally  agreed 
between  the  parties,  prior  to  the  sale,  that  the  defendants  asso- 
ciation should  become  the  purchaser  of  the  Spruce  street  lot  at 
the  master's  sale,  and  should  sell  and  convey  to  Gould,  Banks 
&  Co.,  so  much  of  it  as  formed  the  boundary  of  the  rear  of  their 
lot,  and  as  might  be  necessary  to  give  their  building  sufficient 
light  and  air,  at  a  price  in  proportion  to  the  entire  cost  of  the 
Spruce  street  lot.    Accordingly  at  the  master's  sale,  the  latter 
was  bid  off  by  Richard  T.  Haines,  one  of  the  managers  or  di- 
rectors, (who  was  appointed  and  authorized  to  purchase  it,)  in 
behalf  of  the  defendants  association,  for  $11,600,  which  was  its 
full  value,  and  it  was  conveyed  to  him  by  the  master.    He  soon 
after  conveyed  it  to  trustees  for  the  defendants,  who  paid  the 
price  of  the  lot  to  the  master.    After  their  incorporation,  the  lot 
was  conveyed  to  the  defendants ;  who  were  also  vested  in  1841 
and  1842,  with  the  entire  title  to  their  original  lot,  on  the  corner 
of  Nassau  and  Spruce  streets..   Mr.  Haines  when  he  bought, 
knew  of  the  arrangement  with  G.,  B.  &,  Co. 

On  the  13th  of  March,  1835,  before  the  master's  deed  was  ex- 
ecuted, the  defendants  board  of  managers,  in  consequence  of  G., 
B*  &  Co.  calling  on  them  to  execute  the  agreement  before  set 
forth  ;  passed  a  resolution,  and  furnished  a  copy  to  Gouldy 
Banks  &  Co.,  to  the  effect,  that  16  feet  of  the  reaiipart  of  the 
Spruce  street  lot  be  offered  to  Mr.  Banks  for  $2000,  and  that  he 
be  requested  to  decide  on  it  by  the  20th  of  March.    On  that 
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day,  6.,  B.  &  Co.,  in  writing,  proposed  to  refer  it  to  two  impartial 
men  and  an  umpire,  to  fix  the  price  or  value  of  the  land  to  be 
taken  by  G.,  B.  &  Co.  No  definite  answer  was  made  to  tbia 
proposal ;  and  on  the  27th  of  March,  1835,  G.,  B.  &  Co.  in 
writing,  proposed,  in  fulfilment  of  the  agreement  made  before 
the  sale,  to  buy  one-sixth  of  the  Spruce  street  lot,  being  sixteen 
feet  and  eight  inches  in  depth  across  the  rear  thereof,  and  pay 
the  defendants  $2000,  on  the  delivery  of  the  deed.  On  the 
same  day,  the  defendant's  agent  answered,  that  after  considera- 
tion as  to  the  kind  of  building  to  be  put  on  it,  they  had  conclu-* 
ded  to  suspend  further  negotiations  for  the  present,  as  to  the  rear 
of  the  Spruce  street  lot. 

From  that  time,  until  June,  1846,  Grould,  Banks  &  Co.  were 
^ot  apprised  of  the  defendants  readiness  to  renew  the  subject| 
or  to  complete  the  original  agreement }  nor  had  they,  until  1846, 
any  information,  or  suspicion  that  the  defendants  thought  of  re« 
fusing,  or  attempting  to  refuse  the  performance  of  such  agree* 
ment  and  understanding ;  nor  had  the  defendants  done  any 
act  upon  the  rear  of  the  Spruce  street  lot,  impairing  the  ad- 
vantages which  G.,  B.  &  Co.  had  always  derived  from  the 
rear  of  that  lot.  After  the  master's  deed,  the  defendants  did 
build  a  five  story  brick  building  upon  the  front  of  that  lot, 
but  not  extending  back  so  as  to  affect  the  rights  G.,  B.  & 
Co.  had  secured  by  the  agreement  as  to  the  rear  of  the  lot. 

The  complainants  insisted,  that  as  G.,  B.  6c  Co.  were  induced 
not  to  bid  off  the  lot  at  the  master's  sale,  by  the  understanding 
for  its  joint  purchase  }  the  defendants  are  bound  specifically  to 
perform  the  same,  and  have  ever  held  the  rear  of  the  lot  in 
trust  for  G.,  B.  &  Co. 

William  Gould  died  on  the  20th  of  January,  1846,  leaving  a 
will  appointing  executors,  by  which  he  devised  his  share  of  the 
lot  144  Nassau  street,  to  William  Gould,  (the  younger,)  and  the 
residue  of  his  real  estate  to  his  executors,  so  as  to  vest  them 
with  the  legal  title.  Messrs.  Banks,  A.  Gould  and  W.  Gouldi 
the  complainants,  still  conduct  the  business  of.  law  booksellers 
and  stationers,  at  the  same  places  in  New  York  and  Albany ; 
and  own  the  lot  144  Nassau  street,  with  the  right  to  enforce  the 
agreement  with  the  defendants. 
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The  complainants,  by  the  bill,  tendered  and  offered  to  pay 
the  price  of  the  rear  of  tlie  Spruce  street  lot,  according  to  the 
terms  and  intent  of  the  agreement. 

On  the  3d  of  June,  1846,  the  complainants  receired  from  the 
defendants,  a  letter  notifying  the  former,  that  it  was  their  inten- 
tion, without  delay,  to  pull  down  their  bnilding  on  Nassau-streeti 
to  excavate  for  a  cellar  and  basement,  at  least  fourteen  feet  six 
inches  below  the  surface,  the  ground  in  the  rear  of  the  com- 
plainants building,  and  to  build  thereon  a  new  building.  This 
was  the  first  act  of  the  defendants,  in  derogation  of  the  original 
agreement. 

The  complainants,  in  April,  1846,  and  never  before,  heard 
from  rumor,  that  snch  a  proceeding  was  in  contemplation,  and 
addressed  a  letter  to  the  defendants,  renewing  their  proposal  to 
pay  the  1^2000,  and  pointing  out  the  vast  injury  it  would  occa- 
sion the  complainants,  to  have  the  light  shut  out  from  their 
book- store,  printing  office,  and  bindery,  as  it  would  be  by  the 
contemplated  building. 

The  defendants  answered,  on  the  Ist  of  May,  that  they  could 
not,  consistently  with  their  own  accommodation,  divest  them- 
selves of  any  part  of  the  Spruce  street  lot 

The  defendants  proceeded,  and  were,  when  the  bill  was  filedj 
erecting  a  building  which  was  to  be  five  stories  high  above  the 
basement,  covering  the  whole  rear  of  the  Spruce  street  lot,  and 
which  was  then  up  to  the  height  of  the  second  story  beams. 

The  bill  also  set  up  a  claim  to  the  light  and  air,  over  the  rear 
of  the  Spruce  street  lot,  for  the  benefit  of  the  complainants 
building,  by  prescription,  which  it  is  unnecessary  to  set  forthi 
as  it  was  not  decided  upon.  The  complainants  building  is  of 
brick,  six  stories  high  above  the  basement,  and  extending  back  to 
within  four  feet  of  the  rear  line  of  their  lot,  144  Nassau  street, 
and  as  it  covers  the  whole  breadth  of  the  lot,  it  can  have  no 
side  lights^  because  of  the  walls  of  the  adjoining  buildings. 
The  defendants  wall,  built  to  the  rear  line  of  the  Spruce  street 
lot,  within  four  feet  of  the  complainants  building,  when  carried 
to  the  height  of  the  latter,  as  is  intended,  will  impair  and  almost 
destroy  the  access  of  light  through  the  rear  windows  of  the 
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complainants,  and  will  injure  their  businesSi  and  greatly  reduce 
the  value  of  their  property. 

The  bill  prayed  a  specific  performance  of  the  agreement  re- 
lating to  the  purchase  of  the  Spruce  street  lot ;  that  the  defen- 
dants might  be  restrained  from  disturbing  or  molesting  the  com- 
plainants in  the  enjoyment  of  the  light  and  air  over  that  lot, 
through  their  windows  in  the  rear  of  144  Nassau  street ;  for  an 
injunction  against  the  further  erection  by  the  defendants,  of  the 
building  commenced  on  the  rear  of  the  Spruce  street  lot,  adjoin- 
ing the  rear  of  144  Nassau  street ;  and  for  general  relief. 

.  On  filing  the  bill,  and  the  usual  security,  Assistant  Yice-Chao- 
cellor  Sandford,  permitted  an  injunction  to  issue,  restraining  the 
defendants  from  proceeding  with  the  erection  of  their  building, 
on  so  much  of  the  Spruce  street  lot,  as  was  directly  in  the  rear 
of  144  Nassau  street. 

The  answer  of  the  defendants,  filed  August  21st,  1846,  was 
verified  by  William  A.  Hallock,  their  corresponding  secretary, 
who  had  been  such  from  their  first  organization,  and  who  stated, 
he  was  better  acquainted  with  the  affairs  set  forth  in  the  bill  than 
any  other  officer  of  the  society. 

The  answer  admitted  the  statements  of  the  bUl,  except  as 
hereafter  mentioned.  It  denied  that  previous  to  the  master's 
sale  of  the  Spruce  street  lot,  or  at  any  other  time,  either  Gould, 
Banks  &  Co.,  or  Mr.  Banks,  had  any  interview  with  the  defen- 
dants association  or  their  directors,  managers,  or  authorized 
agents,  in  relation  to  the  purchase  of  that  lot ;  or  that  the  latter 
or  any  or  either  of  them,  expressed  a  desire  to  purchase  the  por- 
tion of  the  lot  in  their  rear ;  or  that  Banks  was  desirous  of  pur- 
chasing the  portion  in  the  rear  of  G.,  B.  &  Co.,  or  the  part 
thereof  southerly  of  their  north  window.  It  denied  that  at  any 
time,  before  or  after  the  sale,  it  was  agreed  between  the  defen- 
dants association  and  G.,  B.  &  Co.,  that  the  former  should  be- 
come the  purchasers  of  the  Spruce  street  lot,  at  the  master's  sale, 
and  thereupon  should  sell  and  convey  to  G.«  B.  &  Co,  or  either 
of  them,  such  portion  of  the  rear  of  such  lot,  as  formed  the 
boundary  of  the  rear  of  the  tatter's  lot,  as  might  be  necessary  to 
give  their  building  light  and  air,  at  a  proportionate  price,  for  the 
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jK>rtioQ  SO  to  be  sold,  to  the  whole  cost  of  the  Spruce  street  lot, 
or  upon  any  other  terms  whatever.  On  the  contrary,  the  Ame- 
rican Tract  Society  has  not,  and  never  had,  either  before  or  since 
its  incorporation,  any  authorized  agent  or  agents  for  the  purchase 
or  sale  of  real  estate,  or  any  important  pecuniary  transac- 
tions, except  its  executive  committee  or  its  finance  committee. 
That,  by  the  fifth  article  of  the  constitution  of  the  society,  it  is 
provided,  that  the  directors  shall  annually  elect  a  publishing,  a 
distributing,  and  a  finance  committee,  (each  consisting  of  not 
less  than  three,  nor  more  than  six  members ;)  the  members  of 
which  three  committees,  shall  constitute  an  executive  commit- 
tee to  conduct  the  business  of  the  society.  That  these  commit- 
tees are  only  answerable  for  acts  passed  by  a  quorum,  at  a  meet- 
ing regularly  convened,  and  recorded  in  their  book  of  minutes, 
and  never  have  had  any  authority  to  act,  except  in  that  particu- 
lar mode.  That  the  financial  business  of  the  society  has  always 
been  chiefly  transacted  by  its  finance  committee,  but  in  matters 
of  moment,  that  committee  frequently  takes  the  advice  of  the 
executive  committee.  That  neither  Gould,  Banks  &  Co.,  nor 
any  one  for  them,  or  either  of  them,  attended  any  meeting  of 
either  of  those  committees  of  the  society ;  nor  ever  addressed 
any  communications  to  either  of  those  committees,  previous  to 
the  master's  sale,  except  as  after  mentioned.  And  that  neither 
of  the  committees  ever  authorized  any  one  to  treat  with  Gould, 
Banks  &;  Co.,  or  with  either  of  them,  in  respect  of  the  purchas- 
ing or  selling  the  Spruce  street  lot,  or  any  part  of  it ;  nor  did 
either  of  the  committees  in  any  way  whatever,  ever  give  any 
sanction  to  any  negotiation  of  any  sort,  with  them  or  either  of 
them,  respecting  such  purchase  or  sale. 

At  the  master's  sale,  the  lot  was  purchased  for  the  society,  by 
TAr.  Haines,  then  one  of  the  directors.  It  sold  for  less  than  its 
value,  the  executive  committee  having  authorized  Mr.  H.  to  bid 
$16,000  for  it,  if  necessary,  to  secure  it  for  the  society.  The 
answer  denied  that  Haines  had  any  knowledge  or  notice  of  the 
arrangement  and  agreement  set  forth  in  the  bill ;  for  that  no  ar- 
rangement or  agreement  of  any  kind  was  ever  made  between 
the  society  and  Gould,  Banks  &  Co.,  in  relation  to  the  Spruce 
Street  lot,    It  denied  that  shortly  after  Mr.  H.'s  purchase,  or  at 
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any  other  time,  G.,  B.  db  Co.,  or  either  of  them  called  on  the 
society,  its  directors,  managers  and  agents,  or  either  of  them,  to 
execute  the  agreement  pretended  in  the  bill,  or  to  come  to  an 
arrangement  with  them  respecting  the  quantity  of  the  rear  part 
of  the  lot  which  should  be  conveyed  to  them  under  such  agree- 
ment, or  the  proportionate  price  to  be  paid  therefor  ;  except  as 
after  mentioned. 

The  finance  committee,  on  the  13th  of  March,  1835,  passed 
the  resolution  set  forth  in  the  bill ;  but  the  answer  denied  that 
this  was  in  part  performance  of  any  agreement  or  understand- 
ing between  the  society  and  G.,  B.  d&  Co.,  or  either  of  them. 
That  the  truth,  in  relation  to  the  transaction,  is  as  follows : 

On  hearing  that  the  Spruce  street  lot  was  to  be  sold  at  auc- 
tion, the  officers  of  the  society  thought  it  advisable  for  the  so- 
ciety to  become  its  owner  for  their  own  use.  Before  any  action 
on  the  subject,  Messrs.  Banks  and  W.  Gould  called  on  Mr.  Hal- 
lock,  the  corresponding  secretary  and  general  agent  of  the  so- 
ciety, and  suggested,  that  as  the  Spruce  street  lot  lay  in  the  rear 
of  the  lots  of  both  parties,  they  should  not  bid  against  each 
other,  but  make  an  arrangement,  whereby  whichever  of  the  two 
parties  bought  it,  that  party  should  sell  a  portion  of  the  lot  to 
the  other.  Mr.  Hallock  replied,  that  the  committee  of  the  so*- 
ciety  alone  had  power  to  act  on  the  subject ;  that  he  thought  it 
probable  the  committee  might  be  willing  to  make  some  such  ar- 
rangement, if  the  subject  were  properly  brought  before  them. 
Nothing  was  said,  then  or  at  any  other  time,  as  to  which  of  the 
parties  should  buy  the  lot,  or  at  what  price,  or  definitely  how 
much  ground  one  should  sell  to  the  other,  or  on  what  terms. 
That  Gould  d&  Banks  bound  themselves  to  nothing,  and  Hallock 
had  no  power  or  authority  whatever  to  act  in  the  premises.  He 
informed  the  committee  of  their  suggestion,  but  the  committee 
took  no  action  on  it.  After  this,  he  called  on  G.,  B.  &  Co.,  in 
company  with  Mr.  Green,  one  of  the  committee,  and  after  a  lit- 
tle conversation  with  Banks,  retired  with  the  distinct  under- 
standing, that  he  had  no  definite  proposition  to  make,  on  which 
the  committee  could  act.  That  no  agreement  was  made  be- 
tween them,  nor  any  definite  proposition  made  by  Banks,  or  any 
of  his  partners.    The  committee  were  willing  to  consider  con- 
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didly  any  proposition  from  G.  d:  B.  whereby  they  should  have 
assumed  the  responsibility  of  paying  for  a  delSnite  part  of  the 
Spruce  street  lot,  if  purchased  by  the  society ;  but  as  they  pn>> 
posed  nothing,  and  assumed  no  obligation,  the  committee  judged 
the  society  must  protect  itself  by  purchasing  the  whole  lot  A 
resolution,  that  Mr.  Haines  purchase  it,  was  adopted  by  the  ex- 
ecutive committee,  on  the  3d  of  March,  1836.  On  the  13th  of 
March,  the  finance  committee  passed  the  resolution  set  forth  in 
the  bill,  offering  sixteen  feet  of  the  lot  to  6.,  B.  &,  Co.,  and  ano- 
ther resolution,  appointing  a  committee  to  borrow  money  to  pay 
for  the  lot,  and  erect  buildings  thereon.  Mr.  Banks  replied  in 
writing  to  the  former,  in  the  name  of  his  firm,  olBkring  to  arbi- 
trate as  to  the  price,  reiterating  the  agreement  as  to  the  purchase, 
as  being  made  with  Mr.  Hallock,  and  understood  in  the  conver- 
sation with  him  and  Mr.  Green.  On  the  23d  of  March,  the  ex- 
ecutive committee  renewed  the  offer  of  sixteen  feet  to  G.,  B.  d& 
Co.,  for  $2000,  requesting  their  answer  the  next  day,  as  the  pur- 
chase money  of  the  lot  was  to  be  paid  on  the  26th  March. 

No  answer  was  made  by  G.,  B.  &.  Co.  to  this  last  proposition. 
On  the  27th  of  March,  1845,  they  addressed  a  letter  to  Mr.  Hal- 
lock,  offering  to  pay  $2000  for  one  sixth  of  the  lot,  in  the  rear ; 
on  which  the  finance  committee  resolved  that  further  negotia- 
tions be  suspended  until  the  plan  of  a  building  should  be  ma- 
tured, and  delivered  a  copy  of  the  resolution  to  G.,  B.  &  Co.  No 
further  overture  or  proposition  was  received  from  them  by  the 
society,  and  the  matter  of  the  sale  was  entirely  dropped.  The 
society  erected  a  two  story  building  in  the  rear,  on  the  Spruce 
fitreet  lot,  to  within  nineteen  feet  of  the  rear  line,  and  back  of 
that  erected  and  maintained  till  1846,  a  large  privy  and  several 
coal  bins. 

The  answer  denied  that  the  society  or  any  of  its  officers  or 
agents,  ever  communicated  to  G.,  B.  &,  Co.,  the  intention  of  the 
society,  in  case  it  purchased  the  lot,  to  convey  to  them  any 
portion  of  it ;  or  that  G.,  B.  &  Co.  were  prevented  from  pur- 
chasing, by  any  understanding  or  agreement  whatever. 

On  the  1st  of  May,  1846,  in  reference  to  the  renewed  proposi- 
tion of  the  complainants,  the  finance  committee  asked  the 
opinion  of  their  architect  and  machinist,  who  certified  that  the 
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society  could  not  spare  any  of  the  rear  of  the  Spruce  street  lot, 
consistently  with  their  own  accommodation  ;  and  the  commit* 
tee  concuned,  and  so  informed  the  complainants. 

The  answer  admitted  the  proceedings  to  rebuild,  which  were 
undertaken  in  order  to  have  the  society's  printing  done  on  its 
own  premises,  and  that  the  building  was  to  extend  on  the  rear 
of  the  Spruce  street  lot.  The  answer  proceeded  thus :  "  but 
these  defendants  deny  they  are  erecting  such  building  upon  the 
entire  rear  of  said  lot,  and  on  the  contrary  they  allege  that 
they  leave  a  yard  on  the  extreme  rear  of  said  lot,  six  feet  in 
depth  on  the  easterly  side  and  four  feet  in  depth  on  the  westerly 
side,  and  of  the  whole  width  of  the  saidlotj  being  nearly  or  quite 
twice  as  large  as  the  yard  resenred  by  the  complainants  from 
their  own  lot ;  the  situation  of  which  will  more  correctly  ap- 
pear from  the  diagram  marked  A.  hereto  annexed,  to  which 
these  defendants  crave  leave  to  refer  as  forming  a  part  of  this 
their  answer.^ 

(The  wood  cut  below,  is  a  copy  of  the  diagram  A.  annexed  to 
the  answer.) 
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The  answer  preceded  to  traverse  the  right  to  light  and  air  by 
prescription,  as  claimed  in  the  bill ;  and  alleged  that  Gould, 
Banks  &  Co.  after  they  purchased  their  lot,  in  1834,  built  a 
store  on  it,  extending  farther  to  the  rear,  with  different  windows, 
and  three  stories  higher,  than  the  old  building  there  situated 
when  they  bought.     That  their  present  huUding  extends  on  the 
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southerly  side^  to  the  line  of  the  Spruce  street  lot^  and  on  the  eas- 
terly side  it  extends  eight  feet  ten  inches  on  thai  line,  being  a 
privy  four  stories  high  ;  and  the  defendants  are  erecting  their 
building  in  rear  up  to  the  line  of  the  lot  adjoining  the  premises  of 
the  complainantSj  as  shown  on  the  diagram  before  mentioned. 

The  auswer  denied  that  the  defendants  intended  building, 
would  destroy  the  lights  at  that  time  received  in  the  complain- 
ants building,  though  it  will  materially  affect  the  same.  It 
denied  any  application  or  request  of  the  complainants  to  the 
society  or  any  of  its  officers  or  agents,  to  execute  the  agreement 
or  understanding  set  up  in  the  bill,  otherwise  than  as  before 
stated.  The  answer  further  set  up  the  statute  of  frauds  and  the 
statute  of  limitations,  in  bar  of  the  relief  sought  by  the  bill.  It 
also  alleged  that  the  society  had  sustained  great  expense  by  the 
injunction.  That  the  building  is  to  contain  a  steam  engine  and 
all  the  necessary  machinery  and  apparatus,  which  are  under 
contract  to  be  made  expressly  to  fit  the  part  of  the  building  on 
the  rear  of  the  Spruce  street  lot,  and  to  be  connected  with 
the  power  presses  in  the  main  building;  at  an  expense  of 
$20,000. 

On  filing  the  answer,  the  defendants  moved  to  dissolve  the 
iojunciion.  The  motion  was  argued  by  counsel,  before  Vice- 
Chancellor  McCoun,  who  on  the  fourth  Tuesday  of  August, 
1846,  made  an  order  that  the  injunction  be  dissolved. 

The  motion  now  reported,  was  brought  on  before  Tice-Chan- 
cellor  Sandford,  on  the  pleadings  in  the  cause,  and  on  affidavits 
read  in  behalf  of  the  respective  parties.  It  was  made  in  con- 
nection with  a  motion  for  leave  to  file  a  supplemental  bill,  setting 
up  the  matters  stated  in  the  complainants  affidavits,  or  such  of 
them  as  were  appropriate.  The  complainants  on  the  8th  of 
October,  1846,  obtained  an  order  to  show  cause,  with  a  tempo- 
rary injunction  against  the  further  erection  of  the  extension  wall 
hereafter  mentioned;  on  which  order,  after  various  delays  for 
the  convenience  of  the  parties,  the  motion  came  on  to  be  heard. 

The  complainants  affidavits  and  papers  annexed,  were  as 
follows : 

1.  The  counsel  who  opposed  the  motion  to  dissolve  the  in- 
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junction,  deposed  that  he  took  notes  in  writing  at  the  time,  of 
the  points  made  by  the  respective  counsel  for  the  defendants, 
which  appeared  to  call  for  observation  on  the  part  of  the  depo- 
nent. That  Mr.  Holden,  in  opening  the  motion  for  the  defen- 
dants, directly  called  the  attention  of  the  court  to  the  diagram 
annexed  to  their  answer,  and  to  the  facts  exhibited  thereby ; 
that  the  tract  society  had  left  a  vacant  space  on  the  rear  of  the 
Spruce  street  lot  adjoining  a  portion  of  the  rear  of  the  lot  of  the 
complainants,  and  stated  to  the  court  in  express  terms,  that  the 
complainants  might  derive  the  use  of  light  and  air,  at  all  times 
in  common  with  the  defendants,  from  that  portion  of  the  de- 
fendants lot,  and  the  latter  in  erecting  their  rear  building,  bad 
left  that  part  of  their  lot  vacant  expressly  with  a  view  to  ac- 
commodate the  complainants  by  affording  them  the  free  use  of 
light  and  air  therefrom.  The  latter  statement  of  the  society's 
counsel,  struck  the  deponent  at  the  time  as  so  extraordinary, 
that  he  made  a  note  of  it  in  his  minutes  of  the  argument  in  order 
to  call  his  attention  to  it  in  answering  in  the  words  following, 
*<  left  that  part  for  his  accommodation  ;"  which  words  were  used 
by  Mr.  Holden  in  that  behalf,  in  connection  with  the  statements 
before  referred  to.  That  deponent,  in  opposing  the  motion,  re- 
ferred to  those  declarations  of  Mr.  Holden,  and  to  expose  what 
deponent  then  believed  to  be  the  insincerity  of  the  society  in 
whose  behalf  they  purported  to  be  made  by  Mr.  H. ;  called  the 
attention  of  the  court  to  the  fact  that  the  part  of  the  Spruce  street 
lot  so  left  vacant,  abutted  against  the  wall  of  the  building  of  the 
complainants,  and  therefore  they  could  not  derive  light  and  air 
therefrom ;  and  Mr.  Holden  interrupted  deponent  by  remarking 
that  this  wall  wasf  the  wall  of  a  privy  attached  to  the  com- 
plainants building,  and  they  might  take  down  the  privy  if  they 
wished  the  use  of  light  and  air  from  the  society^s  lot  That  de- 
ponent understood  and  believed  the  declarations  so  made^  to  be 
the  authorized  declarations  of  the  Tract  Society,  and  in  that  be- 
lief informed  Mr.  Banks  thereof,  and  advised  him  to  act 
thereupon  and  make  the  change  in  his  building  so  suggested, 
and  to  avail  himself  of  the  light  and  air  so  tendered  and  offered 
and  alleged  to  have  been  intended  for  the  complainants.  That 
the  proceedings  in  court  were  public  and  audible^  and  Mr.  Hal- 
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lock,  and  othere  believed  to  be  officers  and  managers  of  the 
society,  were  present  attending  to  the  proceedings. 

2.  The  solicitor  for  the  complainants,  William  G.  Banks, 
deposed  that  he  was  present  during  the  argument  of  the  motion 
to  dissolve  the  injunction,  and  stated  what  took  place,  in  the 
same  manner  that  it  was  set  forth  in  the  affidavit  of  the  com- 
plainants counsel. 

3.  Sdgar  Ketchum,  counsellor  at  law,  deposed  that  he  was 
present  in  court  at  the  argument  of  the  motion  to  dissolve  the 
injunction.  That  Mr.  Holden,  one  of  the  defendants  counsel, 
in  his  opening  argument,  called  the  attention  of  the  court  to  a 
plan  of  the  ground,  showing  how  much  of  the  lot  was  to  be 
covered  by  the  Tract  Society^s  building,  and  stated  in  substance 
that  the  defendants  had  left  that  part  of  their  lot  vacant,  and 
the  complainants  could  derive  light  and  air  for  the  rear  of  their 
building  from  the  rear  of  the  lot  of  the  society  not  built  upon  by 
them.  That  Mr.  Sandford,  the  counsel  for  the  complainants 
answered,  that  the  portion  of  the  lot  left  vacant  was  against  the 
rear  wall  of  the  complainants  building,  and  was  the  wall  of  the 
privies  attached  to  their  premises  ;  to  which  Mr.  Holden  replied 
in  substance,  that  that  was  the  complainants  own  choice,  and  if 
they  chose  to  have  privies  there  instead  of  lights,  it  was  not  the 
defendants  fault. 

4  The  complainant,  David  Banks,  deposed  that  after  the 
injunction  was  dissolved,  the  defendants  had  raised  and  inclosed 
their  building  on  the  rear  of  the  Spruce  street  lot  to  its  intended 
height  of  five  stories,  and  it  obstructed  the  light  and  air  formerly 
received  into  the  complainants  building,  to  the  full  extent  which 
had  been  anticipated  by  them,  as  stated  in  the  bill.  That  the 
defendants  building  extended  along  the  rear  of  the  comjrfain- 
ants  lot,  beyond  all  the  windows  they  had  in  their  rear  at  the 
time  of  its  erection,  and  to  and  against  the  wall  of  the  privy 
attached  to  the  complainants  building,  (situated  in  the  south- 
easterly corner  of  their  lot,  and  two  of  its  sides  extending  to  the 
southerly  and  easterly  lines  of  their  lot ;)  so  as  effectually  to 
exclude  from  their  rear  windows  all  light  and  air  from  or  over 
the  defendants  lot.  But  the  defendants  building  did  not  extend 
to  the  southerly  line  of  their  Spruce  street  lot.  They  constructed 
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window^s  in  the  rear  and  southerly  side  of  such  building,  to 
admit  light  and  air  therein  from  the  rear  of  that  lot,  and  left  on 
its  southerly  end  an  open  space,  about  four  feet  in  depth  on  the 
westerly  side  adjoining  the  complainants  lot,  about  six  feet  in 
depth  on  the  easterly  side,  and  extending  across  the  entire  rear 
of  the  lot  in  question. 

(The  affidavit  then  detailed,  on  information,  what  took  place 
in  court  on  the  motion  to  dissolve  the  injunction.) 

That  at  the  time  Gk>uld,  Banks  &  Co.,  erected  their  building 
on  their  lot  144  Nassau  street,  the  large  building  known  as  the 
Tract  Society  House,  was  standing  on  the  adjoining  lots  of  the 
defendants  on  Nassau  street ;  and  G.,  B.  &  Co.,  in  laying  their 
foundation  walls,  fally  protected  the  Tract  House  from  injury, 
at  great  additional  expense  to  themselves,  and  to  their  loss  in 
their  own  building  of  six  feet  in  width  of  the  cellar  and  base- 
ment. That  the  defendants,  on  taking  down  the  Tract  Honse 
in  May  and  June  last,  dug  the  foundation  for  their  new  building, 
under  and  below  the  foundation  of  the  complainants  building, 
so  that  the  latter  became  settled,  cracked  and  greatly  injured, 
and  the  complainants  incurred  an  expense  of  $515,  in  shoring 
up  and  supporting  their  building.  That  after  the  decision  of 
the  motion  to  dissolve  the  injunction,  the  deponent  proposed  to 
the  counsel  for  the  Tract  Society,  that  to  settle  all  controversies 
between  the  parties,  the  Society  should  pay  the  expense  last 
mentioned,  and  the  expense  of  removing  the  privy  to  the  north- 
east corner  of  the  complainants  lot,  which  would  give  them  the 
right  to  light  and  air  in  common  with  the  defendants,  over  the 
little  space  not  built  upon  in  the  rear  of  their  lot ;  and  the  coun- 
sel for  the  Society  said,  he  would  recommend  or  advise  such 
settlement  to  the  defendants. 

That  the  complainants,  finding  themselves  seriously  inconve- 
nienced in  the  enjoyment  of  their  property,  by  the  defendants 
new  building,  and  acting  upon  the  public  declaration,  (as  before 
stated,)  of  the  cession  by  them  to  the  complainants  of  the  use  of 
the  light  and  air,  over  the  rear  of  the  portion  of  their  Spruce 
street  lot  not  occupied  by  their  building  ;  took  down  the  privy 
in  the  rear  of  the  complainants  lot,  attached  to  their  building 
and  commenced  inserting  in  the  rear  wall  of  their  building,  op- 
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posite  Tfhere  the  privy  had  stood,  windows  of  suitable  size  to 
admit  light  and  air  in  the  rear  of  their  store,  printing  office,  and 
book  bindery.  The  windows  so  inserted  were  securely  intro- 
duced, with  iron  lintels,  iron  sills,  and  iron  frames,  and  all  in- 
closed with  fire  proof  iron  shutters,  of  the  best  description. 
After  the  complainants  had  commenced  the  insertion  of  the 
windows,  deponent  on  the  call  of  the  defendants  counsel,  had 
an  interview  with  him,  in  which  he  intimated,  that  if  such 
windows  should  be  inserted,  the  defendants  would  erect  a  wall 
across  the  four  feet  remaining  on  the  westerly  side  of  their  Spruce 
street  lot,  along  the  rear  of  the  complainants  lot,  and  thus  shut 
them  out  from  the  light  they  might  expect  to  derive  therefrom. 

The  deponent  further  stated,  that  the  wall  along  the  southerly 
side  of  the  complainants  lot,  is  already  built  six  stories  high, 
entirely  up  to  the  line  of  the  defendants  lot,  and  the  threatened 
wall  of  the  latter  would  totally  exclude  the  complainants  from 
any  light  and  air,  except  that  to  be  derived  from  the  rear  of  their 
own  lot.  The  deponent  feeling  highly  indignant  at  the  sugges- 
tion of  an  act,  which  he  believed  to  be  a  wanton  and  malignant 
attempt  to  further  injure  and  destroy  the  complainants  property, 
earnestly  remonstrated  against  the  erection  intimated.  Shortly 
afterwards,  he  received  a  letter  from  the  defendants  counsel, 
dated  September  18, 1846,  notifying  the  complainants,  that  under 
existing  circumstances,  the  Society  felt  compelled  by  a  just 
regard  for  their  own  security,  to  extend  the  wall  of  their  build- 
ing in  the  complainants  rear,  to  the  southern  boundary  of  their 
Spruce  street  lot ;  for  the  reason  as  alleged,  that  the  insertion  of 
such  windows  by  the  complainants,  would  increase  the  hazard 
of  the  Society  from  fire. 

That  the  defendants  building,  alleged  to  be  thus  exposed  from 
those  fire  proof  windows,  is  erected  for  the  avowed  purpose  of 
putting  up  and  using  therein,  a  steam  engine  and  machinery  ; 
while  the  complainants  have  no  steam  power,  or  other  employ- 
ment upon  their  premises,  requiring  the  use  of  fire  or  steam  as 
an  agent,  and  they  have  within  their  store,  on  an  average,  an 
amount  of  books,  stock,  and  work  in  progress,  not  less  in  value 
than  about  8150,000,  and  as  he  believes,  greatly  larger  than  the 
amount  of  property  at  risk  in  the  defendants  buildings.    That 
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the  pretence  that  such  windows  would  increase  the  hazards  of 
the  defendants  from  fire,  and  the  cost  of  insurance,  was  utterly 
unfounded  ;  and  to  prove  the  sanie  to  them,  deponent  obtained 
and  served  on  their  counsel  and  agents,  a  certificate  of  compcr 
tent  persons  to  that  effect.  That  notwithstanding,  the  defends 
ants  are  proceeding  to  erect  such  wall,  and  have  already  carried 
it  up  to  the  second  story  of  the  complainants  building. 
The  certificate  annexed,  was  in  the  following  words : 

<<  This  is  to  certify,  that  the  undersigned  have  examined  the 
windows,  recently  put  in  the  rear  wall  of  the  store  of  Banks, 
Gould  ^  Co.,  No.  144  Nassau  street,  and  say,  that  the  windows 
are  well  and  securely  introduced,  with  iron  lintels,  iron  sills, 
and  iron  frames,  the  whole  enclosed  with  iron  shutters,  and 
made  fire  proof,  more  so  than  windows  in  general  are,  called 
fire  proof.  That  we  consider  the  same  fire  proof,  the  hazard  by 
fire  not  increased,  and  tlie  charge  for  insurance  not  advanced  by 
reason  thereof. 

^'  New  York,  Sept.  84,  1846.'* 

This  certificate  was  signed  by  four  agents  and  secretaries  of 
fire  insurance  companies,  one  master  carpenter,  and  one  mason, 
Three  other  masons,  one  master  carpenter,  two  builders,  and 
two  secretaries  of  fire  insurance  companies,  in  addition  to  the 
former,  signed  it  before  the  motion  was  made. 

6.  Samuel  Blood  deposed,  that  on  or  about  the  first  of  Octo- 
ber, he  served  the  defendants  counsel,  and  three  of  their  mana- 
gers or  committee  men,  each  with  a  copy  of  the  certificate,  with 
a  letter  from  Banks,  Gould  S&  Co.,  attached  to  each  copy,  of 
which  a  copy  is  below.  At  that  time,  the  foundation  of  the 
extension  wall  to  tho  rear,  had  just  been  commenced,  it  being 
several  feet  below  the  surface.    The  letter  was  as  follows : 

<'  As  the  Tract  Society  are  about  building  a  wall  across  the 
remaining  three  or  four  feet  in  the  rear  of  our  store,  which  will 
exclude  all  the  light  from  us ;  and  as  the  cause  assigned  for 
such  a  course  adopted  by  the  Tract  Committee,  was  the  hazard 
by  fire,  and  the  increase  of  the  premium  for  insurance  by  the 
Fire  {nsqrance  Companys ;  we  take  the  liberty,  before  you  cox^r 


NEW  YORK-JANUARY,  1847.  465 

J «JM__l^»U  ■         I  1 1 -^.— ■  - 

Banks  v.  The  American  Tract  Society. 

mence  the  wall,  to  serve  you  with  a  certificate  of  seyeral  of  the 
agents  and  secretaries  of  Insurance  Company s,  and  btiilders, 
that  your  fears  are  groundless,  and  that  the  hazard  by  fire,  and 
the  expense  of  insurance,  are  not  increased  nor  advanced,  by  the 
introduction  of  our  windows  in  our  rear  wall. 

"  Bank0|  Gould  &  Co« 
"  New  York,  October  1, 1846." 

6.  A  subsequent  afSdavit  of  David  Banks,  stating  the  addi- 
tional signatures  to  the  foregoing  certificate,  and  setting  forth 
another  certificate,  in  the  words  following,  vi2  i 

"  We,  the  undersigned,  have  been  or  are  now  oflScera  or  fire^ 
men,  attached  to  the  fire  department  in  the  city  of  Mew  York^ 

''That  we  have  examined  the  iron  windows  introduced  in 
the  rear  wall  of  Banks,  Gould  4c  Co.'s  store,  l44  Nassau  Street^ 
and  pronounce  them  fire  proof ;  and  more  safe  than  any  win* 
dows  we  have  examined.  That  the  Tract  House  and  other 
buildings  in  the  neighborhood  are  not  more  ejiposed  to  danger^ 
and  the  hasSard  from  fire  not  increased  thereby. 

''That  there  is  a  space  or  area  of  about  five  feet  between  the 
rear  wails  of  said  store  and  Tract  buildings.  That  windows  of 
this  kind  are  highly  necessary  for  the  admission  of  light  and  air 
into  said  store,  which  are  obstruced  by  the  Tract  House  build- 
ing, and  a  dead  brick  wall  extending  beyond  the  same,  shutting 
out  the  light  and  air  from  a  racant  space,  and  apparently  erected 
for  that  exiNpess  purpose,  and  not  necessary  in  any  way  for 
the  security,  completion  or  convenience  of  said  Tract  building." 

This  certificate  was  signed  by  the  chief  engineer  and  three 
late  chief  engineers  of  the  fire  department,  by  two  late  engineers, 
and  by  twelve  foremen  and  late  foremen  of  fire  engine  and  hose 
companies. 

On  the  part  of  the  defendants,  the  following  affidavits  and 
papers  were  read  in  opposition  to  the  tnotion  on  showing  cause. 

1.  S.  y.  S.  Wilder^  deposed  that  for  seventeen  years  prior  to 
1842,  he  was  president  of  the  American  Tract  Society.  That 
he  was  present  at  the  argument  of  the  motion  to  dissolve  the  in- 
junctioDf  and  recollects  that  one  of  the  defendants^  counsel^  fot 
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the  purpose  of  correcting  an  error  in  the  bill,  laid  before  the  vice- 
chancellor  a  diagram,  showing  that  the  society's  building  did 
not  extend  to  the  southerly  line  of  the  complainants  premises 
within  the  distance  of  four  feet ;  but  the  deponent  heard  no  in« 
timation  of  any  cession  of  light  and  air  through  that  opening  of 
four  feet,  nor  of  any  pledge  that  such  space  should  be  continued 
open ;  and  having  given  careful  attention  to  all  that  occurred  in 
the  arguing  of  the  case,  he  is  confident  that  the  assertion  that 
any  cession  of  such  light  and  air,  or  any  pledge  respecting  it, 
was  then  made,  is  utterly  at  variance  with  truth  and  fact 

2.  William  A.  Hallock,  deposed,  that  he  is  the  secretary  of  the 
defendants,  and  was  present  at  the  argument  of  the  motion  to 
dissolve  the  injunction,  and  no  oth^  officer  or  agent  of  the  so- 
ciety was  present  on  that  occasion.  It  was  not  on  that  argu- 
ment, stated  to  the  court  by  the  counsel  for  the  defendants,  in 
the  presence  or  hearing  of  the  deponent ;  that  the  complainants 
could  at  all  times  enjoy  light  and  air  over  the  remaining  portion 
of  the  Spruce  street  lot,  (which  the  society  had  reserved  for  light 
and  air  for  their  own  building,)  and  that  no  injunction  was  ne- 
cessary to  secure  to  the  complainants  a  reasonable  proportion  of 
light  and  air  from  that  lot.  That  the  counsel  for  the  society 
had  no  authority  whatever  to  make  any  such  statement,  if  any 
such  were  ever  made.  The  deponent  recollects  that  a  diagram 
was  shown  to  the  court,  by  the  counsel  for  the  society,  showing 
that  the  society  had  not  built  upon  their  extreme  southerly  line, 
as  alleged  in  the  bill,  and  showing  the  opening  the  society  had 
left  in  the  rear  of  their  new  building. 

That  at  the  time  of  such  argument,  no  pledge  or  assurance  of 
any  kind  was  given  in  regard  to  any  opening,  or  to  the  use  or 
privilege  of  any  light  or  air ;  and  the  counsel  for  the  society  had 
no  authority  whatever  to  make  or  give  any  pledge  on  the  sub- 
ject.  If  any  thing  were  said  by  him  on  the  subject,  it  was 
merely  incidental,  when  exhibiting  the  diagram,  showing  that 
the  society  had  left  an  opening  in  the  rear.  No  arrangement  or 
compromise  was  then  and  there  made,  proposed  or  suggested,  on 
the  subject,  on  the  part  of  either  party. 

That  the  vice-chancellor  decided  the  motion  to  dissolve,  not 
on  the  ground  of  any  condition  in  favor  of  the  complainants,  or 
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any  expectation  held  out  of  any  enjoyment  of  any  right  whatever 
in  or  over  any  part  of  the  premises  in  question  by  them ;  but  he 
decided  the  motion  entirely  on  the  merits,  as  they  appeared  in  the 
bill  and  answer,  and  on  the  ground  that  upon  those  papers,  the 
complainants  had  no  right  to  any  conveyance  of  any  part  of  the 
premises,  and  no  right  to  any  easement  or  privilege  in  or  over  the 
same ;  and  no  leave  was  given  or  asked  to  renew  the  motion,  or 
to  make  any  other. 

That  when  Mr.  Banks  and  his  co-partners  erected  their  build- 
ing, 144  Nassau  street,  although  intending  to  do  so  without 
injuring  the  Tract  Society's  house,  yet  it  was  greatly  injured 
thereby ;  the  walls  being  badly  cracked,  and  one  or  more  sills 
broken,  and  it  was  otherwise  injured.  No  complaint,  however, 
was  made,  or  redress  sought. 

That  there  will  be  a  very  large  amount  of  property  introduced 
into  the  society's  new  building  by  them  and  their  tenants ;  and 
they  have  felt  it  to  be  their  duty  to  use  every  possible  precaution 
to  guard  the  premises  from  loss  by  fire.  That  since  the  injunc- 
tion was  dissolved,  the  society's  officers  have  perceived  that  Mr. 
Banks  has  taken  out  the  whole  southerly  rear  of  his  building, 
being  an  opening  about  seven  feet  wide  from  the  roof  to  the 
ground,  making  one  continuous  window,  six  stories  in  height, 
excepting  the  iron  sills  and  lintels.  That  this  great  opening, 
very  considerably  increases  the  risk  from  fire  of  the  society's 
premises,  as  is  the  opinion  and  belief  of  deponent,  and  of  many 
judicious  and  reflecting  men  who  have  examined  the  premises. 
That  in  erecting  the  wall  now  complained  of  by  Mr.  Banks,  the 
society's  committee  were  not  actuated  by  wanton  and  malignant 
motives,  as  charged  in  his  affidavit ;  but,  as  deponent  believes, 
by  an  honest  regard  for  the  interests  of  the  society,  and  a  con- 
scientious discharge  of  their  duty.  That  they  protested  against 
his  intended  alterations  on  the  I8th  of  September,  which  was  as 
soon  as  they  heard  of  them,  and  on  the  30th,  through  their 
counsel,  addressed  a  letter  to  Banks,  Gould  &  Co.,  to  the  follow, 
ing  effect,  viz. : 

."  That  the  committee  had  ever  wished  to  consult  their  neigh- 
bors' convenience,  as  far  as  they  could  consistently  with  the 
most  advantageous  use  of  the  property  Intrusted  to  them,  they 
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having  no  personal  pecuniary  interest  in  it."  (The  letter  then  re- 
viewed the  purchase  of  the  Spruce  street  lot,  and  the  offer  to 
Gould,  Banks  &  Co.,  as  stated  in  the  answer.)  "That  at  some 
inconvenience,  and  gratuitously,  they  left  open  the  space  in  the 
rear,  which  would  accommodate  the  complainants,  expecting,  as 
did  their  architect,  that  the  latter  would  set  the  rear  wall  of  their 
building  back,"  (towards  the  front  of  their  lot,)  "  leaving  a  space 
often  to  twelve  feet  from  their  rear  windows  to  the  rear  windows 
of  the  society,  which  with  proper  shutters,  would  be  a  sufficient 
security  against  fire.  This  was  done  in  the  spirit  of  good  neigh- 
borhood, hoping  it  would  be  reciprocated.  Instead  of  which  the 
complainants,  after  waiting  till  the  society's  building  was  ready 
for  a  second  tier  of  beams,  and  their  machinery  fitted  to  its  size, 
obtained  an  injunction,  and  delayed  their  work  for  a  long  time ; 
next  an  action  at  law  for  damages,  and,  last  of  all,  a  tier  of  win- 
dows from  the  top  to  the  bottom  of  the  complainants  south-east 
rear  wall.  Notwithstanding  all  this,  the  society  set  down  naught 
in  malice ;  they  still  desired  the  complainants  to  avail  themselves 
of  the  light  and  air  which  might  be  enjoyed  by  them,  if  they 
saw  fit  to  alter  their  rear,  and  construct  their  windows  so  as  to 
make  the  society  safe.  That  the  society  could  not  but  believe 
the  alteration  then  proposed,  would  expose  them  to  greater  dam- 
age from  fire.  The  society  had  been  at  great  expense  in  pre- 
paring their  roofs,  d&c,  to  resist  fire  in  all  ordinary  ways,  and 
they  thought  the  complainants  own  interest  would  be  consulted 
by  carrying  out  the  plan  which  had  been  before  suggested,  which 
would  cost  them  but  a  few  hundred  dollars  more  than  the  mere 
insertion  of  the  windows,  and  which  would,  as  architects  ad- 
vised, be  indispensable  to  secure  light  to  them,  whenever  build- 
ings should  be  put  up  to  the  line  of  the  Spruce  street  lot  on  the 
lot  next  south.  If  the  committee  owned  the  complainants  store, 
they  would  at  once  shorten  it ;  and  the  cost  of  so  doing  would 
be  a  very  small  item,  compared  with  extra  insurance  which  the 
society  must  pay,  and  the  hazard  they  must  incur,  if  the  com- 
plainants inserted  the  windows  as  they  proposed.  The  com- 
mittee in  addressing  them,  did  not  claim  to  control  or  advise 
them  in  the  matter,  but  to  inform  them  that  the  duty  of  the 
committee  was,  if  they  saw  fit  to  insert  such  windows  in  their 
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then  rear  wall,  to  extend  the  society's  wall  to  the  southern  boun- 
dary, to  save  insurance  and  risk  in  all  future  time.  Their  coun- 
sel renewed  his  suggestion,  (hat  if  the  complainants  saw  fit  to 
make  a  proposition  to  the  committee  to  set  back  their  wall  four 
to  six  feet,  and  put  on  their  windows  secure  shutters,  &c.,  and 
withdraw  all  litigation,  the  society  would  probably  desist  from 
erecting  the  intended  wall ;  at  any  rate,  he  would  so  advise  the 
society." 

That  Banks,  Gould  &  Co.,  declined  to  accede  to  the  sugges* 
tions  of  this  letter ;  and  were  endeavoring  to  influence  the  pub- 
lic mind  by  exparte  and  erroneous  statements.  That  many  of 
the  buildings  near  the  defendants  building  are  very  high,  and 
occupied  by  steam  furnaces,  by  printing,  binding,  and  other 
combustible  materials ;  some  of  them  being  such  that  some  of 
the  safest  insurance  companies  will  not  insure  them  at  all ;  the 
upper  stories  of  the  complainants  binding,  are  occupied  for 
printing  and  binding ;  and  deponent  believes,  and  it  is  evident, 
he  thinks,  to  the  eommon  sense  of  every  one  who  will  examine 
the  premises,  that  the  risk  to  the  Society's  building  is  increased 
by  the  large  opening  for  the  complainants  windows. 

That  deponent  is  advised  by  intelligent  insurers,  officers  of 
the  fire  department,  and  experienced  builders,  that  the  erection 
of  the  Society's  extension  wall,  with  a  dead  wall  on  the  line  of 
the  lot  next  south,  which  it  is  expected  will  soon  be  built,  will 
fi>rm  an  entire  protection,  not  only  to  the  Society's  building  and 
those  adjoining,  but  to  the  whole  neighborhood,  and  he  believes 
the  opinions,  ^.,  in  the  certificate  annexed  to  his  affidavit,  to 
be  true. 

Thai  the  wall  of  the  main  building  adjoining  the  complain- 
ants on  the  south,  does  not  extend  east  to  the  rear  of  their  lot, 
but  stops  five  feet  from  it ;  and  the  building  of  the  Society's 
extension  wall,  therefore,  would  not  totally  exclude  the  light 
and  air  from  the  complainants  building.  Its  whcle  six  stories 
would  be  lighted  over  the  space  of  five  feet 

(The  residue  of  the  affidavit,  was  a  reiteration,  somewhat 
more  in  detail,  of  the  denials  in  the  answer,  of  any  agreement, 
understanding,  or  intimation,  as  to  the  purchase  of  the  Spruce 
street  lot,  and  the  other  statements  concerning  the  same.) 

The  order  dissolving  the  injunction  annexed,  was  in  the 
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usual  form,  giving  no  reason  for  the  decision,  and  was  silent  as 
to  leave  to  apply  for  a  renewal  of  the  injunctibn. 

3.  The  certificate  appended  was  as  follows : 

^<  The  undersigned  hereby  certify,  that  they  have  examined 
the  premises  adjacent  to  the  wall  of  four  feet  which  the  Tract 
Society  have  commenced  erecting  on  the  westerly  line  of  the 
rear  wing  of  their  building,  at  the  comer  of  Nassau  and  Spruce 
streets ;  and  it  is  the  judgment  of  the  undersigned,  that  in  case 
the  adjacent  building  of  Messrs.  Banks,  Oould  &  Co.,  or  Messrs. 
Morse,  should  be  on  fire,  said  wall,  if  completed  to  the  height  of 
said  building,  would  add  to  the  protection  of  the  Society's  prem- 
ises, and  it  is  further  the  judgment  of  the  undersigned,  that  in 
case  Messrs.  Morse  should  extend  a  wall  without  openings  along 
the  southerly  line  of  Banks,  Gould  &  Co.  and  of  the  Tract  So* 
ciety,  as  it  is  said  is  proposed  to  be  done,  the  completion  of  said 
wall  of  four  feet  connecting  with  such  wall  of  said  Messrs. 
Morse,  would  be  a  very  essential  protection  to  the  Society's 
building,  should  the  building  of  Messrs.  Banks,  Gould  &  Co.  or 
Messrs.  Morse,  be  on  fire ;  and  an  equal  protection  to  the  baild- 
ings  of  Messrs.  Banks,  Gould  &  Co.,  and  Messrs.  Morse,  should 
the  Society's  building  be  on  fire,  and  that  the  erection  of  the  two 
said  walls  would  be  an  important  protection  to  the  neighbor- 
hood.'' 

This  certificate  was  signed  by  eight  presidents,  secretaries 
and  agents  of  fire  insurance  companies ;  by  the  chief  engineer, 
four  ex-engineers,  and  four  assistant  engineers  of  the  fire  depart- 
ment, the  president  and  three  trustees  of  the  Fire  Department 
Fund,  and  two  architects  and  builders. 

4.  An  affidavit  made  by  John  Stearns,  Moses  Allen  and  Rich- 
ard T.  Haines,  supporting  the  answer  in  respect  of  the  original 
purchase  of  the  Spruce  street  lot,  and  the  complainants  allega- 
tions respecting  the  same ;  so  far  as  they  knew,  they  being  the 
only  surviving  members  of  the  finance  conunittee  of  the  Society 
at  that  period. 

6.  An  affidavit  of  John  Knox,  James  C.  Bliss,  and  William 
Forrest,  who,  with  the  three  last  named  deponents,  were  the 
only  surviving  members  of  the  executive  committee  of  the  Soci- 
ety in  1836 ;  corroborating  the  answer,  to  the  extent  of  their 
knowledge  in  the  premises. 
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6.  An  affidavit  of  the  two  secretaries,  and  the  assistant  secre- 
tary of  the  Society  in  like  corroboration. 

The  diagram  below,  represents  the  premises  as  they  were 
when  the  motion  was  made  in  December,  1846.  ^ 
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At  the  place  marked  P,  the  complainants    four  story  privy 
was   situated,  which  they  took  down  after  the  injunction  was 


462  CASES  IN  CHANCERY. 


Banks  ▼.  The  American  Tract  SocMty. 


'\ 


dissolved.  Y,  including  the  space  P,  exhibits  their  yard,  as  left 
after  the  privy  was  taken  down. 

to  is  the  place  where  the  iron  framed  windows  were  inserted 
in  their  rear  wall. 

a  is  trie  southwest  corner  of  the  Society's  building,  from  which 
to  &,  on  the  southwest  comer  of  their  Spruce  street  lot,  they 
commenced  building  th^five  story  wall,  or  partition  fence,  com- 
plained of  on  this  motion. 

W.  O.  Banks  and  E.  Sandford,  for  the  complainants. 
H,  Holden  and  M.  S,  Bidwell^  for  the  defendants. 

The  Vice-Chancellor. — The  bill  when  filed,  prayed  for 
an  injunction  to  restrain  the  defendants  from  further  proceeding 
in  the  erection  of  their  building,  which  hctd  then  been  commenced^ 
on  that  part  of  lot  number  four  Spruce  Street,  which  was  in  the 
rear  of  the  complainants  lot  No.  144  Nassau  street.  An  in- 
junction was  issued,  in  substance  according  to  the  prayer  of  the 
bill.  The  building  which  the  defendants  were  erecting,  exten- 
ded oyer  about  nineteen  feet  of  that  part  of  the  Spruce  street  lot 
lying  in  the  rear  of  144  Nassau  street,  and  left  a  space  at  the 
rear  of  the  Spruce  street  lot  about  four  feet  in  depth  on  the 
west  and  about  six  feet  deep  on  the  east  side  of  that  lot,  which 
was  not  occupied  by  any  building.  This  space,  butted  against 
the  complainants  lot,  and  extended  across  the  Spruce  street  lot, 
about  twenty-three  feet. 

The  late  vice-chancellor,  on  the  coming  in  of  the  answer,  dis- 
solved the  injunction.  His  decision  is  conclusive  between  the 
parties  in  this  branch  of  the  court,  on  any  application  on  the 
same  state  of  facts,  (or  on  a  new  state  of  facts,  except  upon  leave 
first  had  to  apply  anew,)  for  a  revival  of  the  injunction  which 
he  dissolved.  But  it  did  not  conclude  him,  nor  does  it  conclude 
any  judge,  from  holding  at  the  final  hearing  of  the  cause,  on 
the  same  facts,  that  the  complainants  are  entitled  to  the  relief 
which  they  seek  by  their  bill,  by  a  perpetual  injunction,  or 
otherwise. 

An  order  of  the  court  made  upon  a  motion,  is  not  res  adjudi-' 
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cata,  in  any  other  sense  than  that  which  I  have  stated.  It  does 
not  conclude  the  court  as  to  points  of  law  involved  in  its  de- 
cision, whether  arising  in  the  same  case  or  in  another. 

In  this  instance,  although  the  complainants  in  terms  ask  to 
lestore  the  injunction  :  the  papers  on  which  they  move,  in  con- 
nection with  the  notice,  show  that  such  is  not  the  object  inten- 
ded. The  motion  is  to  restrain  an  erection,  which  was  not 
commenced  or  contemplated  when  the  injunction  was  issued  or 
when  it  was  dissolved,  and  which  forms  no  part  of  the  edifice 
against  the  erection  of  which  the  injunction  proceeded. 

The  matter  now  presented,  therefore,  was  not  before  the  late 
vice-chancellor.  He  decided  on  the  bill  and  answer,  that  the 
defendants  ought  not  to  be  restrained  from  building  the  edifice 
which  they  had  commenced.  He  did  not  decide  that  they 
should  be  permitted  to  build  up  the  dead  brick  wall  now  in 
question,  from  the  southwest  corner  of  their  building  on  the 
Spruce  street  lot,  to  the  rear  of  that  lot,  so  as  to  shut  out  what 
little  of  air  and  light  that  edifice  had  left  to  the  complainants. 

So  far  as  legal  principles,  or  conclusions  as  to  matters  of 
fact,  were  involved  in  the  decision  of  my  predecessor,  on  the 
motion  to  dissolve  the  injunction  ;  they  will  be  treated  with  the 
high  respect  and  consideration  to  which  the  decisions  of  a  judge 
of  his  ability  and  experience  are  justly  entitled.  And  except 
upon  clear  and  imperative  convictions  that  he  erred,  I  shall  feel 
impelled  to  be  governed  by  his  conclusions.  But  to  say  that  I 
am  to  follow  them  implicitly,  whether  right  or  wrong,  is  a  posi- 
tion to  which  I  cannot  assent. 

Examining  the  question  before  me  with  these  views,  the  first 
point  presented,  is  the  agreement  or  understanding  between  the 
parties,  as  alleged  in  the  bill,  at  the  time  the  Spruce  street  lot 
was  purchased,  and  the  cotemporary  proceedings,  on  which  the 
complainants  claim  a  right  to  the  portion  of  it  situated  in  their 
rear.  Without  analysing  the  conflicting  statements  on  this 
subject,  it  suffices  to  say  that  I  do  not  perceive  any  good  rea- 
son for  differing  from  the  late  vice-chancellor  in  his  view  that 
the  answer  meets  and  denies  the  equity  of  the  bill. 
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'  The  next  question  is  the  more  difficult  cue  of  the  complain- 
ants right  to  light  and  air  from  the  Spruee  street  lot,  claimed 
from  its  uninterrupted  enjoyment  for  a  sufficient  length  of  time 
to  ripen  into  a  prescriptive  title. 

It  is  insisted  hy  the  defendants,  that  according  to  the  established 
law  in  this  state,  no  such  right  can  be  acquired  by  lapse  of  time. 
That  such  enjoyment  of  light  and  air,  is  not  adverse  or  hostile 
to  any  right  of  the  owner  of  the  adjoining  land,  and  cannot  be- 
come the  foundation  of  a  presumption  of  right  to  continue  their 
use  as  against  such  owner. 

In  Parker  v.  Foote^  19  Wend.  309,  this  doctrine  was  held 
by  Judges  Bronson  and  Nelson,  (Judge  Cowen  not  concurring ;) 
and  is  probably  to  be  deemed  the  decision  of  the  court,  although 
it  was  made  only  for  the  purposes  of  a  new  trial  which  was 
previously  directed  on  another  point. 

Chief  Justice  Savage,  a  few  years  before,  in  Mohan  v.  Browfij 
13  Wend.  263,  esteemed  the  contrary  to  be  too  well  settled  to 
require  any  discussion  ;  but  he  did  not  decide  the  point. 

Concurring  with  his  opinion,  is  that  of  Chancellor  Pennington, 
in  New  Jersey,  as  emphatically  declared  in  Robeson  v.  Pit- 
tinger^  1  Green's  Ch.  R.  67,  64.  And  in  the  court  of  appeals  of 
South  Carolina,  it  has  been  decided  by  a  united  court,  that  by 
the  common  law,  the  receiving  of  light  and  air  through  one's 
windows  over  the  soil  of  another,  is  an  easement,  which  by 
twenty  years  enjoyment,  becomes  a  right  which  cannot  be  dis- 
turbed ;  and  that  there  was  nothing  in  the  institutions  or  the 
condition  of  this  country,  inconsistent  with  the  application  of 
the  common  law  doctrine  on  that  subject.  I  apprehend  that  the 
doctrine  relative  to  ancient  lights  now  prevailing  in  England,  is 
not  a  modern  one;  and  that  it  is  a  great  error  to  attribute  its 
introduction  to  the  ruling  of  Chief  Justice  Wilmot  in  1761. 

The  dissolution  of  the  injunction  in  this  cause  by  my  prede- 
cessor, may  be  deemed  a  decision  against  the  complainants  on 
this  point.  It  is  a  question  of  vast  importance  ;  one  which  I 
have  no  desire  to  encounter ;  and  with  that  decision,  as  well  as  the 
opinion  of  the  supreme  court  in  Parker  v.  Foote^  in  favor  of  the 
defendants  ;  I  am  persuaded  it  is  not  my  duty  to  examine  the 
question  upon  this  interlocutory  application.    Whether  it  be  an 
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open  question,  I  express  no  opinion ;  still  less  do  I  mean  to  be 
understood  as  intimating  a  bias  upon  it  either  one  way  or  the 
other. 

I  now  come  to  the  circumstances  which  hare  occurred,  since 
the  filing  of  the  bill,  on  which,  independent  of  the  grounds 
therein  stated|  the  complainants  seek  to  restrain  the  erection  of 
the  new  brick  wall,  or  partition  fence. 

In  answer  to  a  charge  in  the  bill,  that  the  defendants  were 
building  on  the  entire  rear  of  their  Spruce  street  lot,  they  denied 
the  statement,  and  set  forth  that  they  were  leaving  a  yard  at  the 
rear,  the  whole  width  of  that  lot,  six  feet  deep  on  the  east  side, 
and  four  feet  on  the  west,  the  situation  of  which  would  be  seen 
by  reference  to  a  diagram  annexed  to  the  answer.  This  diagram 
exhibits  the  outline  of  the  respective  lots  owned  by  both  parties  J 
the  yard  in  question,  bounding  on  the  west  by  the  complainants 
line  and  its  south  line  corresponding  with  the  south  line  of  their 
store ;  the  complainants  yard,  fourteen  feet  and  one  inch  wide^ 
by  an  average  of  four  feet  deep,  shut  in  by  the  wall  of  the  de- 
defendants  building ;  and  the  outline  of  the  complainants  store, 
represented  on  the  diagram  as  coming  to  the  defendant's  west 
line,  for  a  distance  of  eight  feet  and  ten  inches,  at  the  south  west 
comer  of  the  Spruce  street  lot,  and  thus  bounded  four  feet  by  the 
jrard  they  were  leaving  in  the  rear  of  the  lot 

In  point  of  fact,  that  part  of  the  complainants  building,  8  feet 
10  inches  wide,  and  projecting  from  the  rear  of  their  store,  as 
exhibited  on  the  diagram,  was  a  four  story  brick  privy,  connect- 
ing with  their  store  in  each  story ;  so  that  the  store  derived  no 
light  from  the  rear  of  that  projection. 

The  affidavits  show  some  difference  in  the  recollection  of 
those  who  were  present,  as  to  what  occurred  on  the  motion  to 
dissolve  the  injunction.  The  principal  facts  are  stated  positive^ 
ly  by  three  persons,  and  are  corroborated  by  a  minute  made  by 
one  of  the  counsel  at  the  time,  as  well  as  by  thereference  to  the 
diagram.  The  affidavits  on  the  other  side,  show  merely  that 
the  two  gentlemen  who  were  present,  do  not  remember,  what 
the  others  swear  they  do  remember ;  so  that  there  is  really  no 
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contradiction.    Ttie  reference  to  the  diagram,  and  the  portion 
of  the  answer  accompanying  it,  is  recollected  by  all. 

There  was  no  conceivable  object  in  thus  referring  to  those  do- 
cuments,  unless  to  show  to  the  court,  that  the  complainants 
would  still  have  an  open  space  in  their  rear,  over  the  defendants 
lot. 

The  fact  and  the  argument,  had  no  bearing  whatever  on 
the  two  great  points  on  which  the  injunction  was  to  stand  or 
fall,  the  alleged  agreement,  and  the  right  to  the  use  of  light  and 
air  over  the  Spruce  street  lot ;  but  they  were  addressed  to  the 
conscience  and  the  sympathy  of  the  court,  in  answer  to  an  ap- 
parent case  of  injury  and  hardship. 

I  have  no  difficulty,  therefore,  in  my  conclusion  as  to  what 
took  place  on  the  argument  of  the  motion  to  dissolve  the  injunc- 
tion, and  it  is  this  : 

The  counsel  for  the  defendants  referred  to  the  answer  and  the 
diagram,  and  pointed  out  to  the  court,  that  the  defendants,  as 
well  for  the  complainants  accommodation  as  their  own,  had  left 
the  vacant  space  or  yard  at  the  rear  of  the  Spruce  street  lot ; 
from  which  the  complainants  might,  at  all  times,  derive  the  use 
of  light  and  air  for  their  store.  And  in  reply  to  the  suggestion 
of  the  complainants  counsel,  that  the  dead  wall  of  their  store, 
bounded  upon  such  open  space  or  yard,  the  defendants  counsel 
stated  to  the  court,  that  the  dead  wall  was  merely  the  wall  of 
the  complainants  privy,  which  they  might  take  down  if  they 
wished  to  have  the  use  of  the  light  and  air  from  the  defendants 
lot ;  and  if  they  suffered  the  privies  to  remain,  instead  of  hav- 
ing the  light,  it  was  not  the  defendant's  &ult.  All  this  took 
place  in  the  face  of  the  court,  and  in  the  presence  of  the  defen- 
dants corresponding  secretary,  who  verified  their  answer,  and 
appears  to  have  been  their  principal  executive  officer  or  manag- 
er, for  at  least  eleven  years  past.  It  was  the  unquestioned  act 
of  their  counsel,  acquiesced  in  by  their  manager,  and  corrobo- 
rated by  their  answer  in  the  cause. 

The  complainants,  in  full  confidence  that  these  statements 
were  not  only  true  and  authoritative,  but  that  they  were  prof- 
fered in  entire  fairness  and  good  faith ;  at  once  set  about  ad- 
mitting the  light  to  the  rear  of  their  storoi  which  the  five  story 
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wall  of  the  defendants  edifice  was  daily  and  hourly  excluding, 
as  it  advanced  in  height.  They  took  down  and  removed  their 
privy  from  the  south  east  corner  of  their  store,  making  a  straight 
line  of  their  east  wall,  and  turning  into  a  yard,  the  space  beyond 
that  line  which,  on  the  diagram  annexed  to  the  answer,  is  repre- 
sented as  coverered  by  their  building.  And  in  the  space  in  their 
rear  wall,  which  the  privy  had  covered,  they  proceeded  to  insert 
large  windows,  one  in  each  story,  prepared  with  iron  sills  and 
lintels,  as  well  as  iron  frames,  and  secured  without,  by  fire  proof 
iron  shutters. 

While  the  insertion  of  these  windows  was  progressing,  they 
were  notified,  oq  behalf  of  the  defendants,  that  if  they  persist- 
ed in  putting  in  the  same,  the  latter  would  erect  a  brick  wall 
from  the  south  west  angle  of  their  building  on  the  Spruce  street 
lot,  running  south  on  their  west  line  to  the  south  Hue  of  their 
lot,  and  carry  it  up  to  the  height  of  their  main  building.  The 
complainants  continued  the  work  of  inserting  the  windows,  and 
the  defendants  commenced  building  the  brick  wall  which  is  now 
in  question. 

As  to  the  morality  of  this  transaction  on  the  part  of  the  defend- 
ants, to  which  much  of  the  argument  was  addressed ;  it  is  not  my 
province  to  determine,  or  even  to  comment  upon,  its  character. 
I  am  to  deal  with  the  rights  of  the  parties  according  to  law,  aqd 
shall  endeavor  to  discharge  that  duty  without  being  swayed 
either  to  the  one  side  or  the  other,  by'the  vehement  argumenta 
of  the  respective  counsel  in  relation  to  the  conduct  of  their  op- 
ponents. 

It  is  a  general  principle,  both  at  law  and  in  equity,  that  when 
a  party,  by  his  declaration  or  his  conduct,  has  induced  another  tp 
act  in  a  particular  manner,  which  he  would  not  otherwise  have 
done ;  such  party  will  not  afterwards  be  permitted  to  set  up  a 
claim  inconsistent  with  such  declaration  or  conduct,  if  such 
claim  will  work  an  injury  to  the  other  party,  or  to  those  claim- 
ing^ under  him.  (See  Welland  Canal  Company  v.  Hathaway^ 
9  Wend.  483,  per  Nelson,  J. ;  Dezell  v.  Odell,  3  Hill,  221,  pe^ 
Bronson,  J.) 

If  Judge  Bronson  be  correct  in  his  opinion,  in  Parker  v. 
Foote^  before  cited,  that  the  use  of  light  and  air  through  win* 
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dows  ia  a  house  overlooking  the  adjacent  land  of  another,  is  not 
an  easement,  or  a  privilege  enjoyed  adversely  to  the  rights  of  the 
owner  of  such  land ;  there  would  be  no  difficulty  in  applying 
the  principle  just  stated,  to  this  case.  For  in  that  view,  the  de- 
fendant's declaration  and  conduct,  upon  which  the  complainants 
acted,  would  not  confer  an  interest  or  right  in  the  lands  of  the 
former,  and  would  not  be  open  to  any  objection,  because  it  was 
not  in  writing.  As  I  have  forborne  to  pass  upon  the  very  im- 
portant question  involved  in  that  opinion  of  the  learned  judgei 
respecting  the  acquisition  of  a  right  to  light  and  air  over  a  neighf- 
bor's  land,  by  lapse  of  time ;  I  will,  for  the  present,  waive  this 
apparent  corollary  from  his  conclusion  in  that  case. 

4lS  a  inere  licensef  the  complainants  cannot  be  sustained  in 
their  claim  to  stay  the  erection  of  the  wall.  In  Wolfe  v.  Frosty 
September  1,  1846,  which  was  before  me,  as  assistant  vice- 
qhancellor.(a)  I  held,  that  a  license  is  an  authority  to  do  a  par- 
ticular act,  or  series  of  acts,  upon  another's  land,  without  poss- 
essing any  estate  therein ;  whereas,  a  claim  for  an  easement, 
is  a  permanent  interest  in  another's  land.  A  license,  when  ex- 
ecuted, will  prevent  the  owner  of  the  land  from  maintaining  case 
or  trespass  for  the  acts  done  under  it ;  but  it  is  revocable  at  plea- 
sure, and  will  not  be  a  defence  to  any  act  done  after  it  is  revoked. 
And  although  the  party  licensed,  may  have  expended  money  on 
his  own  land,  solely  on  the  faith  of  the  license,  that  circum- 
istance  does  not  prevent  the  party  granting  it,  from  revoking  it 
at  pleasure,  without  making  any  compensation  for  such  ej^pen- 
diture. 

The  result  of  an  earnest,  and  I  may  well  add,  anxious  consi- 
deration of  this  case,  is  that  I  ought  not  to  interfere  on  either  of 
the  grounds  heretofore  discussed ;  but  that  I  am  bound  to  grant 
a  preliminary  injunction,  upon  the  proceedings  which  took  place 
|n  this  court,  when  the  injunction  against  the  rear  of  the  main 
building  of  the  defendants  was  dissolved. 

The  defendants  declarations  on  that  occasion,  were  intended 
to  have  weight  with  the  court,  on  the  pending  motion.  They 
were  a  solemn  statement,  equivalent  to  a  promise  or  engage- 

Oi)  AQt9,  page  73. 


NEW  YORK— JANUARY,  1847.  469 


Banka  v.  The  Ameriean  Tract  Society. 


ment,  made  to  the  court  and  the  adverse  party,  that  the  lattw 
might  if  they  would,  avail  themselves  of  the  light  and  air,  oyer 
the  open  space  left  in  the  rear  of  the  defendants  Spruce  street 
lot ;  and  that  such  apace  had  been  left  for  the  mutual  accommo« 
dation  of  both  parties  in  respect  of  light  and  air. 

I  have  no  reason  to  doubt  that  the  statement  was  made  in 
entire  good  faith.  It  will  not  answer  for  the  defendants  to  as* 
sert  now,  that  their  counsel  were  not  authorized  to  make  such  a 
statement  or  engagement,  after  permitting  it  to  go  before  the 
court,  not  merely  undisputed  and  unquestioned  by  their  execu- 
tive officer  who  was  present,  but  actually  sustained  and  war- 
ranted, to  all  appearance,  by  the  defendants  answer  in  the  cause, 
and  the  diagram  annexed. 

They  have  been  induced  to  deviate  from  the  undertaking 
then  made,  and  their  ground  for  so  doing,  as  stated  by  them,  is 
their  apprehension  of  danger  to  their  own  building  and  its 
contents,  from  any  fire  which  may  occur  in  the  complainants 
store ;  the  large  windows  which  the  latter  are  opening,  greatly 
increasing  the  defendants  risk  from  that  source,  as  they  are  ad- 
vised. Whether  this  apprehension  be  well  or  ill  founded,  it  is 
not  for  me  to  say  ;  nor  do  I  deem  it  material. 

In  my  view,  the  statements  and  representations  made  to  the 
court  and  to  the  complainants,  on  the  argument  of  the  former 
motion,  are  to  be  regarded  as  a  contract  with  the  court,  as  well 
as  the  latter ;  and  that  it  stands  on  the  same  footing  as  any  stip- 
ulation or  engagement  made  by  a  party,  in  facie  curuB,  touch* 
ing  the  subject  matter  of  the  litigation,  which  the  court  is  bound 
to  enforce.  It  should  be  carried  into  effect,  precisely  as  the  court 
would  enforce  a  promise  of  a  party  that  he  would  not  commit 
waste  on  mortgaged  premises,  made  pending  a  motion  for  an  in* 
junction  or  receiver. 

Another  illustration  of  the  action  of  the  court  in  a  parallel 
case,  is  found  in  its  enforcing  parol  engagements  made  by  solic* 
iters  and  counsel,  relative  to  the  conduct  of  a  suit  or  its  proceed- 
ings, when  made  in  open  court  or  before  a  master;  although  a 
standing  rule  of  the  court  requires  that  all  such  agreements  shall 
be  in  writing,  in  order  to  be  valid. 

That  it  is  right  and  equitable  to  enforce  the  engagement  in 
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question,  there  can  be  no  doubt  The  complainants  have  acte(|l 
upon  it,  in  full  confidence  of  its  being  well  intended,  as  well  as 
valid.  They  have  incurred  heavy  expenditures,  and  made  es- 
sential alterations  in  their  building,  solely  relying  upon  the 
proffered  benefit.  And  there  should  be  some  more  potent  reason 
for  suffering  the  defendants  to  retract  their  engagement  under 
such  circumstances,  than  the  one  presented  in  the  opposing  affi- 
davits. 

On  the  ground  of  the  undertaking  made  to  and  with  the 
court,  it  is  clearly  my  duty  to  restrain  the  erection  of  this  wall, 
in  direct  contravention  of  that  undertaking. 

As  a  contract  with  the  complainants,  it  appears  to  me  capable 
of  being  enforced.  In  effect,  the  defendants  agreed  that  if  the 
complainants  would  remove  their  four  story  privy,  and  insert 
windows  in  the  rear  of  their  store  instead,  they  might  have  the 
use  of  light  and  air  through  such  windows,  over  the  open  space 
left  by  the  defendants  in  the  rear  of  their  Spruce  street  lot. 

Now  whether  this  would  benefit  the  defendants,  by  withdraw- 
ing the  privy,  and  enlarging  the  side  space  adjacent  to  their 
southwest  windows  in  their  rear,  or  was  not  likely  to  produce 
any  advantage  to  them,  is  not  important.  The  labor,  expense 
and  temporary  inconvenience  of  the  removal  of  the  privy,  and 
inserting  the  windows,  furnished  a  sufficient  consideration  on 
the  part  of  the  complainants.  As  a  parol  agreement,  it  may  be 
said  to  be  void  by  the  statute^  of  frauds  ;  but  having  been  exe- 
cuted by  the  con^plainants,  and  having  relation  to  real  estate, 
this  court  would  enforce  it  in  the  exercise  of  its  ordinary  juris- 
diction, especially  when  made  under  such  circumstances. 

These  conclusions,  concurring  with  the  sound  and  just  princi- 
ple heretofore  mentioned  as  applicable  to  acts  induced  by  the 
declarations  and  conduct  of  another,  induce  me  to  grant  the 
complainants  motion,  without  entering  at  all  into  the  critical 
consideration  of  the  important  points  which  were  before  the 
court,  on  the  motion  to  dissolve  the  injunction. 

Motion  granted,  and  an  injunction  to  be  issued  accordingly^ 
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.   WiNDT  aDd  Others  v.  The  German  Reformed  Church. 

The  sepultore  of  friends  and  relativee  in  a  cemetery  beloliging  to  a  religions  eocietyi 
confen  no  right  or  title  upon  the  eanriTorai  and  they  cannot  prevent  the  sale  of 
such  cemetery  by  the  corporation  and  the  removal  of  the  interred  remains,  where 
such  remoyal  is  in  other  respects  conducted  according  to  law. 

The  payment  of  fees  and  charges  to  the  corporation  or  its  officeri,  upon  interments, 
gi?es  no  title  to  the  land  occupied  by  the  body  interred.  The  payment  confers 
the  privilege  of  sepulture  for  the  body  in  the  mode  used  and  permitted  by  the 
corporalion  ;  the  right  to  have  the  same  remain  undisturbed  as  long  as  shall  be 
required  for  the  entire  decomposition  of  sncli  remains,  provided  the  cemetery 
shall  so  long  continue  to  be  used  as  such  ;  and  the  right,  in  case  the  cemetery 
shall  be  sold  for  secular  purposes,  to  have  such,  remains  removed  and  properly 
deposited  in  a  new  place  of  sepulture. 

The  conveyance  of  vaults  or  burying  lots  in  a  cemetery  by  a  religious  incorporation, 
confers  a  perfect  right  of  property  on  the  grantee,  independent  of  any  use  of  the 
same  for  sepulture. 
Dec.  23,  1846  ;  Jan'y.  8, 1847. 

The  bill  was  filed  in  December  1846,  by  John  Windt,  and 
several  other  persons  claiming  under  similar  rights,  and  a  tem- 
porary injunction  issued,  (with  an  order  to  show  cause,)  res- 
training the  defendants  from  removing  the  remains  of  the  dead, 
from  the  cemetery  formerly  owned  by  them  in  Twelfth  street, 
near  University  Place  in  the  city  of  New  York. 

The  case  made  by  the  bill,  wap  this.  The  defendants,  a  re- 
ligious incorporation,  bought  the  ground  in  question  in  1823, 
and  devoted  it  to  the  purposes  of  a  cemetery  for  their  church  and 
for  the  public  use.  It  has  been  used  for  those  purposes  accord- 
ingly, from  thence  until  quite  recently,  and  a  great  many  do- 
ceased  persons  have  been  interred  there.  Each  of  the  complain- 
ants, has  near  relatives  whom  he  has  caused  to  be  interred  ia 
the  cemetery,  and  each  is  either  a  member  of  the  defendants 
congregation,  or  has  paid  to  the  defendants  the  usual  burial  fee 
of  three  dollars  on  having  such  interments  made.  The  defend- 
ants, alleging  that  they  have  sold  the  ground,  have  given  notice 
that  the  bodies  interred  there  must  be  removed  by  a  fixed  time, 
in  default  of  which  the  defendants  will  cause  them  to  be  re- 
moved and  re-interred  in  their  new  cemetery  in  Busbwick,  Loag 
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Island.  The  time  fixed  having  elapsed,  the  defendants  have 
commenced  removing  the  remains  of  the  dead,  which  the  bill 
alleged  they  have  no  right  to  do.  It  also  charged  great  care- 
lessness, rudeness  and  misconduct,  in  the  manner  in  which  the 
removal  was  making. 

The  defendants  on  showing  cause,  read  affidavits  and  docu- 
ments setting  forth,  that  they  as  a  religious  corporation  pur- 
chased the  ground  in  question,  being  two  adjacent  lots,  each 
twenty-five  feet  front  and  rear  by  about  seventy-five  feet  in 
depth,  in  April  1824.  They  own  the  lots  in  fee,  and  have  used 
them  as  a  cemetery,  but  have  sold  no  burial  plats  or  vaults  there- 
in ;  nor  has  any  person  by  any  written  instrument,  acquired 
any  right  of  interment  there.  That  the  lots  are  remote  from 
their  church  and  congregation,  in  a  densely  populated  vicinity, 
and  altogether  too  small  for  a  cemetery.  That  for  the  latter  pur- 
pose, they  have  purchased  a  tract  in  Bushwick,  and  their  cor- 
poration being  in  debt  and  greatly  embarrassed,  they  were  com- 
pelled to  sell  the  lots,  in  order  to  save  their  church  from  sale. 
That  in  pursuance  of  the  act  of  April  II,  1842,  respecting  cem- 
eteries, and  on  the  written  consent  of  more  than  three  fourths  of 
the  members  of  the  corporation,  they  petitioned  the  court  of 
chancery,  and  in  October  1846,  obtained  an  order  from  the  vice- 
chancellor,  authorizing  them  to  sell  the  lots,  according  to  the 
provisions  of  that  act  They  have  accordingly  sold  and  con- 
veyed them  in  fee  to  Jas|fer  Grosvenor,  for  $6000,  have  received 
the  whole  price  except  $600,  and  have  covenanted  with  him  to 
remove  the  remains  of  the  dead  there  interred,  within  sixty  days 
from  October  22, 1846.  They  gave  sufficient  notice  to  enable 
the  friends  of  the  latter  to  remove  such  remains,  and  were  pro- 
ceeding, in  default  of  their  assuming  the  task,  with  all  proper 
care  and  consideration,  to  transfer  such  remains  to  the  new  cem« 
etery  in  Bushwick. 

E.  Norton,  for  the  complainants.  We  claim,  1st.  by  purchase 
of  the  right  to  inter,  and  2nd.  by  a  dedication  of  the  cemetery  to 
the  public  use. 

The  privilege  of  burial,  for  which  the  fees  were  paid,  was  not 
conditional.    It  was  an  absolute  right,  and  the  use  of  the  ground 
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for  the  repose  of  the  remains  of  such  persons,  cannot  be  discon- 
tinued by  the  defendants.  The  right  may  be  regarded  as  an 
irrevocable  easement.  The  consent  of  the  corporators  to  sell, 
cannot  impair  such  a  right ;  and  the  covenant  of  the  corporation 
to  remove  the  dead,  does  not  affect  us.  The  burial  of  the  dead 
in  these  lots,  gratuitously,  was  a  dedication  to  the  public  use  as 
a  cemetery,  and  conferred  equally  the  privilege  of  repose  for  those 
interred  pursuant  to  such  permission.  Is  there  to  be  no  such 
thing  as  a  public  burying  ground,  where  the  remains  of  the  dead 
may  continue  undisturbed  ? 

W.  B.  Lawrence,  for  the  defendants. 

The  principle  of  the  bill  is  utterly  impracticable;  else  the 
whole  earth  will  in  time  be  appropriated  for  the  remains  of  the 
dead.  The  instances  of  the  removal  of  cemeteries  in  this  city, 
have  been  frequent,  and  they  are  legal. 

The  defendants  own  this  land  exclusively.  The  complain- 
ants have  no  right  whatever  in  it.  An  interest  in  land,  can  only 
be  acquired  by  deed.  (1  R.  S.  738,  §  137.)  Yet  the  bill  claims 
that  the  mere  interment  and  payment  of  the  trifling  fee  for  open- 
ing the  cemetery,  gives  a  perpetual  interest  in  the  soil  to  the  de- 
ceased or  his  surviving  friends. 

The  whole  subject  was  eloquently  discussed  by  Lord  Stowell 
in  Gilbert  v.  Buzzard,  3  Phill.  336,  where  he  denied  the  right 
to  be  interred  in  iron  coffins.  No  one  has  any  title  or  interest 
in  the  remains  of  his  ancestor.    (2  Bl.  Comm.  429.) 

The  decision  of  the  court  on  the  application  and  order  of  sale, 
is  conclusive,  and  the  expediency  of  the  sale  cannot  now  be  re* 
viewed.  {Dutch  Ckmch  v.  MM,  7  Paige ;  Brick  Meeting  House 
case,  in  3  Edw.  Gh.  R.  166.)  The  whole  proceeding  has  con- 
formed to  the  act  of  1842,  (Laws  of  1842,  page  259,)  which 
makes  ample  provision  for  the  protection  of  both  the  living  and 
the  dead,  and  subjects  all  persons  infringing  its  provisions,  to 
criminal  punishment  This  court  does  not  interfere  to  prevent 
crimes ;  and  besides,  the  bill  is  multifarious.  (The  counsel  also 
cited  2  Mann.  &  Ryl.  333 ;  1  Ghreenleaf 's  Laws  of  N.  Y.  73.)   . 

The  Yics-CHANCELLoit. — ^The  defendants  became  seised  of 
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the  two  lots  in  queslion  in  1824,  and  converted  them  to  the  pur* 
pose  of  a  cemetery  for  tbeir  religious  society.  The  complainants 
have  relatives  interred  there,  but  no  one  of  them  has  any  deed 
of  a  vault  or  a  portion  of  the  ground,  or  any  title  thereto.  No 
such  deed  or  conveyance  has  been  executed  to  any  person.  The 
whole  title  has  remained  in  the  corporation. 

The  sepulture  of  friends  and  relatives,  in  snch  a  burying 
ground,  confers  no  title  or  right  upon  the  survivors.  If  the  lat- 
ter have  any  interest  in  the  cemetery,  or  control  over  its  use  and 
disposal,  it  can  only  be  as  corporators  in  the  society  owning  the 
ground. 

The  only  protection  afforded  to  the  remains  of  the  dead  in- 
terred in  a  cemetery  of  this  description,  is,  by  the  public  laws 
prohibiting  their  removal,  except  on  the  prescribed  terms;  and 
in  a  still  stronger  public  opinion.  Probably,  these  furnish  all 
the  protection  which  is  consistent  with  the  exigencies  of  a  large 
city,  the  population  of  which  increases  with  marvellous  rapidity, 
and  whose  wants  leave  but  little  room  for  the  remains  of  the 
dead,  in  the  dense  and  crowded  haunts  and  thoroughfares  of 
the  living. 

Where  vaults  or  burying  lots,  have  been  conveyed  by  religions 
corporations,  rights  of  property  are  conferred  upon  the  purcha- 
sers. This  was  the  case  with  the  corporation  of  the  Brick  Pres- 
byterian Church.  (3  Edw.  Ch.  R.  155.)  The  right  is  like  that 
to  any  other  real  estate,  and  is  as  perfect  without  sepulture,  as  it 
is  where  the  grantee  has  used  it  for  that  purpose^ 

The  payment  of  fees  and  charges  to  the  corporation  or  its  offi- 
cers, upon  interments,  gives  no  title  to  the  land  occupied  by  the 
body  interred.  It  confers  the  privilege  of  sepulture  for  such 
body,  in  the  mode  used  and  permitted  by  the  corporation ;  and 
the  right  to  have  the  same  remain  undisturbed,  so  long  as  the 
cemetery  shall  continme  to  be  used  as  such,  and  so  long  also,  if 
its  use  continue,  as  such  remains  shall  require  for  entire  decom- 
position ;  and  also  the  vigUt,  in  case  the  cemetery  shall  be  sold 
for  secular  purposes,  to  have  such  remains  removed  and  properly 
deposited  in  a  new  place  of  sepulture. 

This,  I  am  satisfied,  is  the  whole  extent  of  the  legal  rights 
and  privUeges  conferred  by  interment,  and  the  payment  of  the 
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eiistomary  charges,  in  the  burying  groniids  of  our  religious  cor* 
porations. 

In  common  with  other  corporations  of  the  same  class,  thes» 
defendants  were  authorized,  upon  an  order  obtained  from  the 
court  of  chancery,  to  sell  any  of  their  real  estate.  The  statute 
providing  for  the  incorporation  of  such  societies,  gires  them 
power,  among  other  things,  to  regulate  the  perquisites  for  the 
breaking  of  the  ground  in  their  cemeteries  or  church  yards,  and 
burying  the  dead ;  and  while  it  conferred  the  unrestricted  au- 
thority to  sell  all  their  lands,  except  that  it  was  to  be  on  the 
order  of  the  court,  there  was  no  prohibition  or  regulation  con- 
cerning the  disposition  of  the  remains  of  the  dead,  on  a  sale  of 
their  church-yards  or  burying  grounds.  It  was  thus  left  for  the 
court  of  chancery,  to  exercise  all  the  control  and  restraint,  that 
could  by  law  be  imposed  upon  the  unnecessary  or  unseemly 
alienation  of  cemeteries. 

In  1842,  the  legislature  imposed  farther  restraints.  The  act 
in  relttiion  to  burying  grounds,  (Laws  of  1842,  ch.  215,  p.  259,) 
provides  that  no  church,  or  religious  corporation,  shall  mortgage 
any  burying  ground,  without  the  previous  consent  in  writing  of 
three  fourths  in  number  of  the  congregation  or  society  composing 
such  church  or  corporation ;  and  to  provide  for  the  case  of  & 
sale,  it  requires  the  like  consent,  before  any  dead  bodies  or  hu- 
man remains  shall  be  removed  from  any  burying  ground,  which 
shall  within  three  years  have  been  used  for  that  purpose;  with 
the  intent  to  convert  the  ground  to  any  other  purpose.  Both 
sections  apply  to  cases  in  which  compensation  has  been  made 
for  interments. 

It  is  at  least  a  question,  whether,  since  ihis  act,  the  court  of 
chancery  retains  any  control  over  the  subject,  considered  merely 
in  reference  to  the  previous  use  of  land  for  the  purpose  of  burial ; 
on  an  application  for  its  sale  or  mortgage,  where  the  requisite 
consent  has  been  obtained. 

In  this  instance,  the  corporation  were  seised  in  fee  of  the  lots, 
and  they  had  parted  with  no  vaults,  or  other  rights  inconsistent 
with  their  exclusive  dominion  over  them.  On  an  application  to 
this  court,  showing  the  necessity  of  selling  the  lots  to  save  their 
church  lots  from  being  sold  for  their  debts ;  that  the  size  of  \h» 
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lots  was  totally  inadequate  for  a  cemetery ;  and  that  three-fourtha 
of  their  congregation  had  consented  in  due  form  ;  an  order  was 
made  authorizing  a  sale  of  these  premises.  The  defendants 
have  made  a  sale  pursuant  to  the  order,  have  executed  a  con* 
Toyance,  and  received  the  price. 

I  entertain  no  doubt  that  their  sale  was  valid,  and  that  they 
have  a  perfect  legal  right  to  remove  the  human  remains  now 
interred  in  the  two  lots,  to  their  new  cemetery  at  Btishwick. 

It  is  painful  and  deeply  abhorrent  to  the  sensibilities  of  our 
nature,  to  have  the  remains  of  beloved  friends  and  relatives  dis- 
turbed in  their  last  homes,  and  removed  by  rude  and  careless 
hands,  to  a  distant  cemetery,  not  hallowed  by  any  of  the  asso* 
ciations  which  encircle  the  consecrated  ground  where  we  have 
deposited  them  in  sadness  and  in  sorrow.  I  confess  that  I  have 
not  become  so  much  of  a  philosopher,  as  to  regard  the  bodies  of 
deceased  friends,  as  nothing  more  nor  better  than  the  clods  of 
the  valley ;  and  that  my  sympathies  were  strongly  enlisted  in 
behalf  of  these  complainants,  vindicating  the  repose  of  the 
bones  of  their  kindred.  But  I  cannot  shut  my  eyea  to  the  clear 
light  of  the  law  as  applicable  to  the  case. 

The  temporary  injunction  must  be  dissolved,  and  the  order  to 
show  cause  discharged,  with  costs  to  be  taxed. 


Ward  <fc  Heath  v.  Tingley  and  Robinson. 

In  determintog  whether  an  aMig^ment  la,  or  is  not,  frandalent  against  erediton ; 
the  question  is  not  whether  fraud  may  be  committed  by  the  aasigoee,  but  whether 
the  provisions  of  the  instrument  are  such,  that  when  carried  out  aecording  to 
their  apparent  and  reasonable  intent,  they  will  be  fraudulent  in  their  operation. 

An  assignment  giving  preferences  to  a  first  and  second  class  of  creditors,  who  were 
designated,  provided  that  the  assignee,  as  soon  as  conveniently  might  be,  should 

•  advertise  in  such  nevrspaper  or  papers  as  he  might  deem  best  caleutated  to  give 
information  to  the  creditoisi  requesting  them  to  render  their  claims  to  him  at  a 

,  reasonable  time  and  place  ;  and  the  debts  of  the  assignor  which  should  come  to 
the  assignee's  knowledge  by  the  expiration  of  such  time,  (not  in  the  two  fint 
dasses,}  shoiild  constitute  the  third  claas  of  creditors,  and  be  paid  rateably ;  and 


# 
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that  all  other  dobto  dioald  be  paid  after  those  ;   ia  not  fraadalent  agaiiut 
crediton. 
No7.  24, 184G  ;  January  9, 1847. 

This  was  a  suit  bjr  creditors,  to  set  aside  an  assignmeDt  as 
fraudulent.  It  came  before  the  court  on  an  order  to  show  cause 
why  a  temporary  injunction  granted  against  the  assignee,  should 
not  be  continued. 

The  assignment  was  executed  by  George  H.  Tingley  to  Ebe- 
iiezer  P.  Robinson,  and  transferred  all  his  property,  for  the 
payment  of  his  debts  in  the  order  specified.  The  first  and 
second  classes  of  creditors  were  particularly  described,  and  were 
preferred  over  all  the  pther  classes. 

The  third  class  was  marked  out  by  a  provision,  making  it  the 
duty  of  the  assignee,  '<  As  soon  as  conveniently  may  be,  shall 
cause  a  notice  to  be  published  in  such  newspaper  or  papers  as 
he  may  deem  best  calculated  to  give  information  to  the 
creditors  of  the  said  Tingley,  requesting  such  creditors  to 
Tender  their  claims  against  the  said  Tingley  to  him  at  a  rea* 
sonable  time  and  place.  And  the  debts  owing  by  the  said 
George  H.  Tingley,  which  shall  come  to  the  knowledge  of  said 
Ebenezer  P.  Robinson,  on  or  before  the  day  mentioned  in  the 
said  notice,"  other  than  those  constituting  the  first  and  second 
classes,  were  designated  as  the  third  class,  and  were  to  be  next 
paid  by  the  assignee.  All  other  debts  of  the  assignor,  were  made 
the  fourth  class,  and  were  not  to  be  paid  till  the  third  class  was 
paid  in  full. 

X>.  Shepherd  and  C.  Ellis^  for  the  complainants. 

L  In  the  payment  of  the  debts  of  an  insolvent,  the  rule  in 
chancery  is,  that  equality  among  the  creditors  is  equity ;  and 
the  court  leans  against  preferences.  (Chancellor's  Opinion,  in 
Boardman  v.  Hallcuiay,  10  Paige,  229,  &c.) 

II.  An  assignment  for  the  benefit  of  creditors  giving  prefe- 
xences,  should  be  absolute  and  unconditional ;  should  fix  the 
preferences,  either  directly,  or  by  reference  to  ascertainable  facts 
at  the  time ;  and  should  leave  nothing  to  the  action  or  discretion 
of  the  assignee.  {Cfrover  v.  Wakeman^  11  Wend.  203;  also, 
Bamum  v.  Hempstead^  7  Paige,  668,  and  10  Paige,  223.) 
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III.  The  debtor  has  no  right  to  postpone  the  time  when  the 

limits  of  any  preference  are  to  be  determined.    (See  Grover  y. 

Wakeman^  Opinion  of  Justice  Sutherland  ;  also,  in  4  Paige,  4L.) 

17.  He  has  no  right  to  leave  the  fixing  of  the  limits  of  sach 
preference,  alter  the  assignment,  to  himself,  to  the  assignee,  or  to 
a  third  person  ;  and  much  less  to  chance,  i.  e.,  to  the  accident  of 
debts  coming  to  the  trustee's  knowledge  within  a  specified 
time. 

T.  This  assignment  hinders  and  delays  creditors,  because  the 
assignee  cannot  pay  the  third  and  fourth  class  at  all,  until  the 
time  to  be  fixed  upon  by  himself  shall  expire ;  as  the  rights  of 
such  creditors  will  not  be  determined  until  then.  Whereas,  the 
debtor  and  his  trustee  are  bound  to  pay,  as  soon  as  they  are 
able. 

YI.  It  is  not  a  question  whether  fraud  wiU  be,  but  whether  it 
may  be  committed,  by  an  abuse  of  the  powers  conferred  by  an 
assignment.    (See  opinions  in  the  cases  above  cited.) 

TIL  The  debtor  is  presumed  to  know  the  names  of  his  credi- 
tors, and  the  amounts  of  their  debts,  and  should  have  furnished 
a  list,  and  should  not  leave  the  assignee  to  hunt  it  up  or  guess 
at  it,  and  leave  the  preference  to  depend  upon  his  success. 

YIII.  The  debtor  has  no  right  to  attempt  to  compel  the  credi- 
tors to  do  any  thing  which  they  are  not  bound  by  law  to  do ;  e. 
g.,  to  compel  them,  under  a  penalty  of  non-payment,  to  present 
their  claims  at  a  particular  time  and  place. 

W.  J.  Hoppin  and  A.  P.  Man,  for  the  defendant,  Robinson. 

The  form  of  this  assignment  was  taken  from  2  Humphrey's 
Precedents,  1246.  The  assignee  is  rather  restricted,  than  other- 
wise, in  his  discretion.  It  provides  only  what  prudent  assignees 
always  practice.  The  assignee  is  bound  to  advertise  imme- 
diately. No  unnecessary  or  unreasonable  delay  is  directed ; 
there  can  be  no  delay  other  than  is  absolutely  necessary.  There 
is  no  reservation  in  favor  of  the  debtor,  either  of  property  or 
control.  The  third  class  is  in  fact,  the  residuary  class;  the 
fourth  was  put  in  for  more  abundant  caution. 

* 

The  Yicb-Chancbuor. — ^Upon  consideratiooi  I  do  not  think 
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the  provision  which  is  complaiued  of,  is  evidence  of  fraud  in 
the  assignment  If  there  were  no  directions  as  to  the  mode  of 
ascertaining  the  outstanding  demands  against  the  assignor,  the 
assignee  would  become  informedi  first,  by  the  application  of  the 
respective  creditors,  and  if  that  were  not  likely  to  inform  him 
fully,  by  an  advertisement  in  the  newspapers.  The  latter  would 
be  discretionary  ;  and  if  he  should  omit  it,  and  after  a  reasona- 
ble time,  should  proceed  to  divide  the  assets  in  his  hands  among 
such  creditors  as  had  come  to  his  knowledge,  his  duty  would  be 
discharged,  and  the  only  relief  remaining  for  a  creditor,  who 
had  been  overlooked,  would  be  to  receive  his  demand  out  of 
any  future  assets  that  might  be  received  by  the  assignee. 

Any  fraudulent  concealment  of  the  existence  of  an  assignment 
from  the  creditor,  or  any  other  violation  of  trust  in  the  faiatter, 
would  of  course  entitle  him  to  a  more  efficient  remedy. 

Now  in  this  case,  I  do  not  perceive  that  any  thing  is  provided 
in  the  assignment  which  ought  not  to  be  done  by  the  assignee 
or  which  would  not  be  proper  in  itself,  had  no  such  direction 
been  given.  He  is  to  advertise  for  creditors  in  one  or  more 
papers,  as  soon  as  conveniently  may  be,  and  he  is  to  select  for 
the  purpose  such  papers  as  he  may  deem  best  calculated  to  give 
information  to  the  creditors. 

The  time  is  unexceptionable.  If  it  be  not  done  speedily,  it 
will  be  a  breach  of  trust.  As  to  the  newspapers,  he  may  err  in 
judgment,  but  that  can  scarcely  be  to  an  extent  productive  of 
injury  in  such  a  city  as  this.  It  is  true,  he  may  also  err  wilfully 
in  this  respect,  but  that  will  not  be  the  fault  of  the  assignment, 
and  it  will  be  remediable  in  the  same  manner  as  any  other  vio- 
lations of  duty  by  a  trustee. 

Then  the  debts  of  the  assignor,  which  come  to  his  knowledge 
within  the  time  specified  in  the  notice,  (the  first  and  second 
classes  excepted,)  are  to  constitute  the  third  class. 

This  leaves  open  to  creditors  the  ordinary  and  usual  mode, 
of  presenting  their  claims  to  an  assignee,  without  waiting  for  a 
notice  in  the  newspapers  or  otherwise ;  and  it  makes  it  the  duty 
of  the  assignee  to  take  more  than  the  usual  pains  to  give  ex- 
tended notice  of  the  necessity  of  so  doing  to  all  concerned. 
There  is  no  condition  imposed,  other  than  that  which  the 
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nature  of  the  case  inevitably  imposes  upon  creditors ;  the  noti- 
fying of  their  demands  to  the  assignee.  Nor  is  there  any  power 
in  the  assignee  to  declare  or  fix  future  preferences. 

The  probable  delay  furnishes  no  objection.  The  advertise- 
ment in  the  ordinary  course  of  events,  will  elapse  long  before 
the  assignee  will  be  in  a  condition  to  pay  any  dividend  on  the 
third  class  of  debts. 

Fraud  may  be  committed  under  an  assignment  made  in  the 
most  direct  and  simple  form.  The  question  is,  not  whether 
fraud  may  be  committed,  but  whether  the  provisions  of  the  in- 
strument are  such,  that  when  carried  out  according  to  their 
apparent  and  reasonable  intent,  they  will  be  fraudulent  in  their 
operation. 

I  am  unable  to  perceive  any  such  provision  in  this  assign- 
ment, and  as  the  argument  turned  upon  the  instrument  alone,  I 
must  deny  the  motion  for  an  injunction  against  the  assignee. 

Order  to  show  cause  discharged,  without  costs,  and  temporary 
injunction  against  the  assignee  dissolved. 


Leavitt,  Receiver,  &c.  r.  Victor  De  Launay,  Impleaded,  &c. 

It  18  a  Buf&cient  compliance  with  the  eisrhty-third  section  of  the  statute  regnlatiaf 
appeals  from  decrees  of  the  court  of  chancery,  for  the  appellant  to  deposit  with 
the  clerk  of  the  court  where  the  decree  is  entered,  the  articles  reqnired  by  the 
decree  to  be  assigned  or  delivered  by  snch  appellant. 

No  preTions  order  of  the  court  is  necessary  for  such  deposit,  where  the  articles 
consist  of  secnrities  and  state  stocks. 

If  the  articles  consist  of  merchandise  or  other  property  which  the  clerk  cannot 
receive  and  keep  in  his  office,  the  appellant  most  apply  to  the  court  for  the  appoint- 
ment of  an  officer  or  receiver  with  whom  the  same  may  be  deposited,  as  provided 
in  the  same  section  of  the  statute. 

**  Paying  into  court*'  and  "  bringing  into  court,**  where  used  in  the  statutes  and 
rules  of  court,  or  in  decrees ;  mean  payingr  to  or  depositing  with,  the  register, 
assistant  register  or  clerk,  of  that  branch  of  the  court  in  which  the  suit  is  pen* 
ding  or  the  decree  was  entered. 

It  is  the  duty  of  the  clerk,  to  receive  and  preserve  all  secnrities  deposited  with  him 
pnrsnant  to  such  statutes,  rules  and  decrees. 
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Semh.  It  is  hji  duty,  if  bills  raoeiTtble  be  depotitad,  which  are  about  to  matnre,  on 
being  appriaed  of  it,  and  the  expense,  if  any,  being  tendered ;  to  canse  such  bills 
to  be  presented  and  protested. 
January  4  ;  Jany.  35, 1847. 

By  the  decree  id  this  cause,  (reported  on  the  merits,  antej 
page  281,)  the  defendants  were  required,  among  other  things,  to 
assign,  transfer  and  deliver  to  the  complainant,  all  the  state 
stocks  remaining  in  the  hands  of  De  Launay  &  Co.  as  security 
for  the  notes  held  by  them  against  The  North  American  Trust 
and  Banking  Company ;  and  to  cancel  and  deliver  up  the  notes 
executed  to  them  by  that  company.  The  complainant  proceeded 
before  a  master,  to  compel  the  execution  of  the  decree,  pending 
which  proceeding,  the  defendants  appealed  to  the  chancellor 
from  the  whole  decree. 

In  order  to  make  the  appeal  perfect  and  to  stay  all  proceedings 
under  it,  they  executed  the  bond  for  the  costs  of  the  appeal  provi- 
ded in  section  eighty,  and  the  bond  for  the  payment  of  the  costs 
and  other  moneys  directed  to  be  paid  by  the  decree  below,  which 
is  prescribed  by  section  eighty-two,  of  the  statute  regulating  ap- 
peals. They  executed  and  deposited  with  the  clerk  of  this  court, 
an  assignment  of  the  securities,  which  by  the  decree  they  were  to 
transfer  to  the  complainant ;  and  they  also  deposited  with  the 
clerk,  those  securities  together  with  the  notes  of  the  company 
which  by  the  decree  they  were  to  cancel.  This  was  done  with- 
out any  order  of  the  court  directing  such  deposit.  The  com- 
plainant, supposing  that  an  order  was  necessary,  demanded  a 
delivery  to  him  of  the  securities  pursuant  to  the  decree ;  and  on 
the  omission  of  the  defendant,  Victor  De  Launay,  to  comply 
with  the  requisition,  the  complainant  moved  for  an  attachment 
against  him.  The  grounds  taken  in  support  of  the  motion, 
appear  in  the  opinion  of  the  court. 

O.  N.  Titus,  for  the  complainant. 

E.  H.  Owen,  for  the  defendant. 

The  Vice-Chancbllor. — The  complainant  moves,  on  the 
Vol.  IV.  61 
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assumption  that  the  defendant  has  not  complied  with  the  statute 
regulating  appeals,  so  as  to  stay  the  proceedings  upon  the  decree 
from  which  he  has  appealed.  It  appears  that  he  has  given  the 
bond  for  costs  prescribed  by  the  eightieth  section  ;  and  the  bond 
for  the  costs  below  and  other  money  payable  under  the  decree, 
which  is  required  by  the  eighty-second  section  of  the  statute. 
In  order  to  comply  with  i  b3,  relative  to  the  securities  which 
the  decree  directed  him  to  assign,  be  has  deposited  with  the 
clerk  of  this  court,  all  which  are  shown  to  have  been  in  his 
possession  or  which  were  subject  to  the  operation  of  the  decree. 
It  is  suggested  that  there  is  no  evidence  that  the  defendant  has 
delivered  all  those  securities  to  the  clerk.  But  inasmuch  as  the 
complainant  has  Lad  the  opportunity  of  ascertaining  this  fact  by 
the  defendant's  examination  before  the  master,  and  did  not 
point  out  or  attempt  to  show  that  there  were  other  securities ; 
I  must  act  on  the  basis  that  the  deposit  embraces  them  all. 

The  question  is  then  fairly  presented,  is  such  a  deposit  with 
the  clerk,  without  obtaining  a  previous  order  of  the  court,  desig- 
nating him  as  the  officer  to  receive  them  and  pointing  out  his 
duties,  a  compliance  with  the  83d  section  of  the  act?  (2  R.  S. 
606,  ^  83.) 

The  language  of  the  section  is,  that  the  articles  required  by 
the  decree  to  be  assigned  or  delivered,  are  to  "  be  brought  into 
court,  or  placed  in  the  custody  of  such  officers  or  receivers  as 
the  court  shall  appoint." 

The  next  section,  relating  to  the  delivery  of  deeds  ordered  by 
the  decree  to  be  executed,  mentions  the  register  and  assistant 
register  as  the  officers  with  whom  they  are  to  be  deposited  pen- 
ding the  appeal ;  and  it  is  argued  that,  the  difference  in  the 
language  shows  that  under  the  former  section,  the  court  were 
in  each  instance  to  designate  the  mode  of  deposit.  This  literal 
construction  would  lead  to  embarrassment  in  appeals  from  the 
vice-chancellors,  because  i  84,  makes  no  mention  of  clerks. 

To  proceed  farther  with  the  objections,  it  is  said  decrees  fre- 
quently direct  the  delivery  of  chattels  as  well  as  stocks  and 
things  in  action ;  and  it  is  impracticable  for  the  clerk  to  receive 
merchandize  and  manufactured  articles;  a  steamboat  or  the 
like. 
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To  this  it  may  be  answered,  that  the  83d  section  provides  for 
that  case  in  the  "  officers  or  receivers,"  whom  the  court  may 
appoint ;  and  if  a  defendant  on  appealing  desire  to  make  a 
delivery  of  such  articles  as  the  clerk  cannot  receive  and  keep  in 
his  office ;  the  appellant  must  apply  to  the  court  for  direction  in 
the  premises,  and  a  suitable  receiver  will  be  appointed. 

Again  it  is  said,  it  is  no  where  made  the  duty  of  the  clerk  to 
take  charge  of  or  keep  these  securities  when  deposited ;  and  that 
they  may  consist  of  bills  receivable  which  are  maturing,  and 
must  be  presented  when  due,  in  order  to  charge  drawers  and 
indorsers. 

As  to  the  latter  argument,  the  answer  just  given  will  suffice. 
Either  party  may  obtain  directions  from  the  court ;  and  I  appre. 
hend  that  the  clerk's  duty  would  require  him,  on  the  subject  being 
brought  to  his  notice,  and  the  expense, if  any,  tendered,  to  cause 
the  bills  to  be  presented  and  protested.  In  saying  this,  I  have 
in  part  anticipated  the  other  point,  that  it  is  not  made  the  duty 
of  the  clerk  to  receive  such  securities.  It  is  to  be  observed  that 
the  same  argument  upon  the  83d  section,  applies  to  the  register 
as  well  as  to  the  clerks  of  the  court.  Now  the  statute  expressly 
declares,  that  the  register  and  assistant  register,  (and  of  necessity 
the  clerks,)  shall  severally  have  the  custody  of  all  the  minutes, 
books,  records,  and  papers,  then  deposited,  or  which  might 
thereafter  be  deposited,  in  their  respective  offices ;  and  that  it 
shall  be  their  duty  carefully  to  attend  to  the  preservation  thereof. 
(2  R.  S.  170,  §  12.)  So  that  there  is  no  difficulty  about  the  duty 
of  the  clerk,  if  the  statute  relating  to  appeals  contemplate  a 
deposit  with  him. 

But  it  is  said  a  delivery  to  the  assistant  register  or  clerk,  is 
not  bringing  the  article  into  court. 

The  general  understanding  and  usage,  certainly  sustain  the 
contrary  position.  In  the  statute  regulating  injunctions  to  stay 
proceedings  at  law,  when  the  complainant  seeks  to  enjoin  a  per^ 
sonal  action  after  verdict,  he  is  to  deposit  "  with  the  court  of 
chancery,^  a  sum  equal  to  the  amount  and  the  costs  at  law,  or 
a  bond  for  the  payment  thereof.  (2  R.  S.  189,  }  140.)  In  the 
next  section,  providing  for  injunctions  after  judgment,  the  sum 
is  to  be  deposited,  without  any  designation  of  the  court ;  and  in 
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the  142d  section,  reference  is  again  made  to  a  deposit  ^  in  the 
court  of  chancery."  There  never  has  been  any  diffionlty  or 
hesitation  as  to  the  practice  under  these  sections.  The  deposit 
has  always  been  made,  without  any  previous  order  of  the  court, 
with  the  clerk  or  assistant  register,  on  filing  the  biU  ;•  and  so  ftr 
as  I  have  ever  heard,  no  one  has  doubted  that  mieb  a  deposit 
was  a  foil  compliance'  with  the  law. 

So  the  standing  rule  of  the  court,  directing  the  (onn  of  decrees 
for  the  sale  of  mortgaged  premises,  provides  for  bringing  the  sur- 
plus moneys  ''  into  court,"  without  specifying  the  of&cer  to  whon 
the  same  are  to  be  paid  ;  and  such  is  also  the  language  of  the 
statute  on  which  the  rule  is  founded.  (2  R.  S.  193, }  159 ;  Rale 
136.)  And  the  form  approved  by  the  chancellor  and  publisbed 
with  the  rules,  pursues  the  same  language  precisely. 

In  this  instance  of  daily  occurrence,  there  has  never  beeA  aay 
doubt  or  question,  as  to  the  proper  officer  who  was  to  receive 
the  surplus  moneys.  They  are  invariably  paid  to  the  oleik  of 
that  branch  of  the  court  which  made  the  decree. 

In  fact,  the  expression  of  ^  paying  into  coort,"  and  '^brioging 
into  court,"  is  universally  understood  as  meaning  a  payment  or 
delivery  to  the  clerk ;  and  it  has  never,  within  my  knowledge, 
been  otherwise.  The  clerk  is  the  ministerial  fnnttibnary  of  the 
court,  in  all  its  duties  within  doors^  if  I  may  so  speak  ^  and 
when  the  court  is  to  receive  a  deposit  or  a  payment,  it  acts  by 
the  hands  of  its  clerk.  The  understanding  and  practice  wbioh 
I  have  mentioned,  were  in  full  force  before  the  revised  statutes 
were  framed ;  and  I  have  no  doubt  that  the  intention  of  the 
legislature  is  fulfilled  on  an  appeal,  by  the  deposit  of  securities 
with  the  clerk  of  the  court,  under  the  83d  section  of  the  Statnte 
in  question,  without  any  previous  order  of  the  court 

An  appeal  is  a  matter  of  right,  and  as  aH  execution  of  (he 
decree  which  has  been  appealed  from  will  oftentimes  destroy 
the  effect  of  a  successful  prosecution  of  the  appeal,  no  obstacle 
ought  to  be  placed  in  the  way  of  the  appellant's  obtaining  » 
stay  of  proceedings,  provided  he  will  comply  substantially  and 
fairly  with  the  statute  regulations.  I  think  this  has  been  done 
in  the  case  before  me,  and  that  the  complainant's  proceedings 
were  stayed. 
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HAt^Es  V,  Heybr  aad  Ketchum. 

On  the  diMolation  of  a  fMutnenhip,  both  partnon  signed  a  paper,  (intended  for 
pnblioatioQ  and  published,)  that  one  of  them,  B.,  wae  thereby  anthoriied,  from 
tbenoeforth,  to  oeHeet  thei  debta  doe  to  the  film,  aod  would  pay  its  debta»  and 
woald  use  the  name  of  the  firm  in  liqaidation.  Held,  that  this  was  eyidence  of 
an  agreementrthafc  B.  alone  waa  aothoriaed  la  settle  the  bosioess  of  the  late 
paitnenhip. 

Whether  a  general  assignment  of  the  effeots  of  a  partnership,  for  the  beneft  of 
ereditors,  wNhout  any  pfefbrenee,  ezeButed  by  one  of  two  partners  withoot  the 
knowMfo  er  svpioion  of  the  oUier*  who  was  present,  ailanding  to  bosiness>M 
waal»  bo  valid  or  void  I    Qutre  ? 

Wheroi  on  a  motion  for  a  seceiver,  founded  on  the  invalidity  of  such  an  assignment, 
there  was  no  charge  that  the  assignee  was  not  fully  responsible,  nor  any  reason 
to  believe  the  fond  is  Ms  hands  to  be  insecure,  the  court  denied  the  motion,  with- 
out  deciding  the  principal  qoestion. 

On  a  motion  for  a^  receiver,  affidavits  may  be  read  m  support  of  the  bill ;  but  they 
cannot  be  read  to  enlarge  the  case  made  by  the  bill. 

In  a  ca^e  of  imminent  danger  of  injury  to  the  complainant,  the  court  may,  after 
appearance,  allow  a  temporary  mjanction  to  Issue  upon  proposed  amendments 
to  the  bin,  granting  at  the  same  tine  an  order  to  show  cause  why  the  bill  abenld 
net  be  so  aaMnded,  and  the  injunction  continued. 

A  bill  by  one  partner  against  another,  and  an  assignee  to  whom  the  latter  has  pri- 
vately assigned  the  effects,  asking  to  set  aside  the  assignment,  and  to  wind  up  the 
concern  and  take  the  accounts,  is  not  multifarious. 
Jannsvy  4Cb ;  alM»  dth;  also  llth  ;  also  18th,  19th ;  January  98ih,  1847. 

The  bill  was  filed  by  Joel  N.  Hayes  against  John  S.  Heyer 
and  Morris  Ketchum,  in  respect  of  the  concerns  of  a  limited 
pnrtDersbipy  in  which  Hayes  d&  Heyer  were  general  partner^ 
and  Ketehnm  a  special  partner.  The  facts  material  to  the  case 
as  reported,  will  be  found  in  the  opinion  of  the  court,  which 
embraces  the  decision  of  several  motions  made  consecutively 
and  at  diffitrent  times.  The  first  motion  in  order  of  time,  was 
by  the  complainant,  to  amend  his  bill  so  as  to  make  Edward 
Bement  a  party ;  he  having  ascertained,  after  filing  his  bill,  that 
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previous  to  the  filing,  Heyer  had  assigned  all  the  partnership 
effects  to  Bement. 

After  this  motion  was  heard,  and  while  it  was  under  advise- 
ment, the  complainant  moved  for  a  receiver,  and  the  defendants 
moved  that  Hayes  restore  to  Heyer  the  partnership  books ;  also, 
to  set  aside  an  injunction  issued  against  Bement,  and  the 
amendments  to  the  bill  filed  at  that  time.  (These  were  filed 
without  leave,  after  the  defendants  had  appeared.)  On  these 
various  motions, 

JET.  F.  Clark,  appeared  for  the  complainant ;  and 


T.  Fessenden  and  H.  Ketchum,  for  the  defendants. 

The  Yige-Ghancellor. — In  disposing  of  the  numerous  mo- 
tions which  have  arisen  in  this  cause,  I  will  deviate  from  their 
chronological  order,  and  begin  with  the  complainant's  motion  for 
a  receiver  against  his  two  former  partners.  This  motion  will  be 
considered  as  if  the  proposed  amendments  to  the  bill  had  been 
made. 

The  bill,  although  it  contains  many  expressions  of  opinion 
and  belief  as  to  various  matters,  is  not  explicit Y>r  positive  in 
some  of  its  most  important  points.  Thus,  there  is  no  allegation 
that  the  firm  of  Hayes  &,  Heyer  is  insolvent.  It  is  not  charged 
that  cither  Morris  Ketchum,  or  Ketchum,  Rogers  d&  Be- 
ment, are  the  holders  of  any  of  the  notes  to  the  amount  of 
$20,000,  which  they  indorsed  for  Hayes  &,  Heyer.  They  are 
either  indorsers  or  holders.  In  respect  of  their  claim  to  be 
creditors  for  $10,000,  loaned  to  the  latter  firm,  the  justice  of  their 
claim  is  not  questioned. 

As  to  the  usury  mentioned  in  the  bill,  the  only  specific  charge 
of  usury,  is  the  taking  of  $45  by  Ketchum,  Rogers  &  Bement, 
for  indorsing  Hayes  d&  Heyer's  note  for  $4600,  at  three  months, 
which  was  discounted  for  the  latter,  and  is  still  held  by  some 
person  or  corporation  whose  name  is  not  stated.  But  it  was  not 
discounted  by  K.,  R.  &,  B. ;  and  therefore,  though  the  bill  charg- 
es the  taking  of  the  $45,  to  have  been  a  device  to  cover  usury, 
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and  that  it  constituted  usury,  the  law  is  settled  to  be  otherwise, 
and  it  is  not  usury. 

The  general  allegations,  that  the  notes  are  void  for  usury,  as 
the  complainant  is  advised  and  believes,  and  that  they  nre  usu- 
rious, are  clearly  insufficient  to  found  any  issue  upon  that  subject. 
The  facts  constituting  the  alleged  usury,  must  be  stated,  and 
the  reason  of  the  requirement  is  applicable  to  this  case,  as  well 
as  to  one  where  the  party  directly  assails  the  supposed  usurious 
securities.  (New  Orleans  Oas  Light  and  Banking  Company^ 
V.  Dudley^  8  Paige,  452 ;  Rowe  v.  Phillips^  2  Sandford's  Ch. 
R.  14.) 

The  case  upon  the  original  bill,  is  thus  brought  to  the  position 
of  an  ordinary  co-partnership  controversy.  The  concern  is  dis- 
solved. Each  partner  has  apparently  an  equal  right  to  liquidate 
its  affairs.  The  complainant  is  apprehensive  that  the  assets  will 
not  pay  all  the  debts,  and  that  the  defendant  will  misapply  the 
property  and  give  unjust  and  improper  preferences  among  their 
creditors.  There  has  been  no  settlement,  and  the  parties  have 
quarreled  so  that  they  cannot  settle  their  affairs  between  them- 
selves. The  court  of  chancery  is  invoked  to  adjust  them,  and 
to  appoint  a  receiver  to  collect  and  convert  the  partnership  prop- 
erty. 

The  amendments  add  to  this  case,  the  allegation,  that  on  the 
eve  of  the  dissolution,  the  defendant,  without  consulting  the 
complainant  and  without  his  knowledge,  in  the  name  of  the 
firm  assigned  the  whole  or  a  large  portion  of  its  assets  to  one 
of  the  principal  creditors,  in  trust  for  the  payment  of  certain 
creditors ;  and  that  this  assignment  is  fraudulent  and  void,  and 
is  also  a  fraud  upon  the  complainant's  rights  as  a  partner. 

The  motion  for  a  receiver  against  Ketchum  and  Heyer,  neces- 
sarily rests  upon  the  case  made  by  the  bill  and  amendments. 
The  affidavits  relied  upon,  are  available  to  support  that  case,  but 
they  may  not  enlarge  it. 

Now,  on  the  other  side,  it  is  stated  more  strongly  than  is  the 
contrary  in  the  bill,  that  the  firm  is  solvent,  and  can  pay  all  its 
debts.  It  is  shown,  that  on  the  dissolution,  the  two  general 
partners,  and  the  special  partner,  Mr.  Ketchum,  signed  a  paper, 
announcing  the  dissolution,  and  stating  that  Heyer  was  thereby 
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authorized  from  thenceforth,  to  collect  the  debte  due  the  firm, 
and  would  pay  its  debts ;  and  that  he  would  also  use  the  name 
of  the  firm  in  liquidation. 

This,  the  defendants  claim,  givee  toHeyer  the  right  to  wind 
up  and  liquidate  the  copartnership ;  while  Hayes  contends  it 
does  not  exclude  him  finom  an  equal  participation  in  t^losing  its 
affairs.  It  is  my  opinion  that  the  defendants  ^construction  of 
this  instrument  is  correct.  Without  it,  each  party  had  the  right 
which  Mr.  Hayes  'now  claims.  It  was  executed  for  an  otgect, 
and  in  the  form,  as  well  as  with  a  view,  to  its  being  pUblifibed 
for  the  information  of  all  who  had  been  dealing  with  the  firm. 
If  nothing  had  been  said,  those  persons  would  have  treated  both 
the  general  partners  as  authorized  to  settle  iUs  transactions. 
What  then  could  have  been  the  design  of 'the  expression  used, 
except  to  signify  to  such  persons  that  Mr.  Hayes  was  "thence- 
forth" exclusively  charged  with  such  settlement  ?  The  com- 
plainant himself  gave  evidence  that  this  was  his  view  of  the 
matter,  by  inserting  in  the  newspaper,  with  the  notice  of  disso- 
lution, and  immediately  under  it,  his  own  notice  that  he  would 
continue  the  wholesale  grocery  business  at  No.  46  Water  street 
A  correspondent  of  the  firm,  or  its  debtor,  seeing  the  notice  thus 
published,  would  at  once  understand  by  it,  that  Mr.  Heyer 
alone  continued  the  grocery  business,  and  that  Mr. : Heyer  alone 
was  authorized  to  settle  the  business  of  the  old  partnership. 
Such  being  its  obvious  effect,  I  must  conclude  that  such  w^as  ils 
design,  and  that  thtiff  understood,  it  expresses  the  agreement  of 
the  parties. 

The  complainant  does  not  allege  any  valid  reaeons  for  ask- 
ing the  court  to  interfere  with  this  arrangement,  and  withdraw 
from  Heyer  the  control  thereby  conferred  upon  him.  It  is  true 
that  the  complainant  alleges  his  apprehension  of  He3rer  giving 
unjust  preferences  ;  but  it  furnishes^  no  sufficient  ground  for  a 
receiver.  The  statute  forbids  such  preferences,  and  the  credit- 
ors, (whose  more  appropriate  business  it  is,)  will  look  to  it  that 
the  statute  is  not  violated.  Besides,  there  is  no  insolvency,  and 
there  can  be  no  preferences,  in  the  legal  sense  of  the  word. 
Heyer  is  not  shown  to  be  insolvent,  or  an  unsafe  person  to  ad- 
minister the  assets,  and  the  very  recent  assent  of  the  compUaQ- 
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ant  to  clothing  bim  with  this  power,  corroborates  the  defendants 
affidavits  as  to  bis  fitness  for  the  duty. 

But  it  is  strenuously  contended  that  the  assignment  to  Be- 
ment,  and  its  concealment  from  Hayes,  were  such  a  fraud  upon 
him,  as  to  avoid  his  agreement  permitting  Heyer  to  liquidate  the 
concern.  And  that  if  he  had  been  aware  of  the  former,  he  would 
not  have  signed  the  dissolution  agreement. 

It  is  needless  for  me  to  consider  what  force  there  is  in  this  ar- 
gument, because  the  amendments  to  the  bill  do  not  contain  any 
charge  which  warrants  its  consideration.  This  is  perhaps  a 
consequence  of  the  omission  in  the  original  bill  to  make  any 
allusion  to  the  terms  of  the  agreement  for  dissolution.  At  all 
events,  there  is  nothing  in  the  bill  or  the  amendments,  impeach- 
ing its  validity. 

My  conclusion  is  that  the  motion  for  a  receiver  against  Heyer 
must  be  denied. 

2.  The  complainant's  motion  to  amend  his  bill  is  resisted,  be- 
cause first,  the  assignment  was  proper  and  competently  execut- 
ed ;  and,  secondly,  if  otherwise,  the  bill  would  become  multifa- 
rious, by  the  introduction  of  Bement,  and  the  subject  matter  of 
the  assignment. 

The  first  objection  embraces  within  its  scope,  several  matters 
of  fact,  which  the  court  cannot  decide  upon  affidavits.  As  to 
the  second,  if  the  complainant  be  right  in  his  facts,  and  in  his 
application  of  the  law,  I  do  not  think  the  bill  will  be  rendered 
multifarious  by  the  proposed  amendments. 

The  bill  as  amended,  shows  an  equal  right  in  both  partners 
to  liquidate  the  affairs  of  the  late  partnership,  which  has  been 
invaded  by  a  collusive  transfer  of  its  effects  by  one  partner  to  a 
creditor  of  the  firm ;  and  it  claims  to  have  the  effects  vested  in  a 
receiver,  and  the  accounts  of  the  partners  adjusted.  It  brings  in 
Mr.  Bement,  as  one  who  has  become  mixed  up  with  a  part  of 
the  general  object  of  the  suit ;  a  part  which  is  essential  to  attain- 
ing its  legitimate  end. 

In  determining  the  question  of  multifariousness,  the  bill  as 
amended,  is  to  be  taken  as  true. 

The  complainant's  motion  to  amend  his  bill  vnU  therefore  be 
granted  on  the  usual  terms. 

YoL.  lY.  62 
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3.  This  brings  me  to  the  defendant's  motion  to  set  aside  the 
amendments  which  were  filed,  together  with  the  injunction  and 
subpcsna  thereupon  issued  against  Mr.  Bement,  for  irregularity. 
The  defendants  had  appeared  in  the  suit  before  this  proceeding 
took  place  ;  so  that  it  was  manifestly  irregular. 

In  a  case  of  imminent  danger  of  injury  to  the  complainant, 
the  court  may,  after  appearance,  allow  a  temporary  injunction 
to  issue  upon  proposed  amendments  to  the  bill,  granting  at  the 
same  time  an  order  to  show  cause  why  the  bill  should  not  be  so 
amended,  and  the  injunction  continued. 

The  motion  to  set  aside  the  proceedings  enumerated,  must 
therefore  be  granted. 

The  granting  of  an  injunction  against  Bement,  on  the  amend- 
ments when  filed  pursuant  to  the  leave  now  given,  is  so  con- 
xiected  with  the  next  subject  of  inquiry,  that  I  will  dispose  of  it 
with  that  subject. 

4.  In  order  to  have  the  whole  case  before  me  at  once,  I  direc- 
ted the  complainant  on  mentioning  his  motion  for  a  receiver 
against  the  defendants,  to  postpone  it,  and  at  the  ensuing  motion 
day  to  present  with  it  a  motion  for  a  receiver  against  Bement, 
to  be  made  as  if  the  bill  had  been  amended.  The  complainant 
had  avowed  his  intention  to  make  such  a  motion,  on  his  being 
permitted  to  amend  his  bill ;  and  I  had  become  satisfied  subse- 
quent to  the  argument  of  the  motion  for  leave  to  amend,  that 
permission  ought  to  be  given  to  him. 

The  claim  for  a  receiver  against  Bement,  turns  in  the  first 
instance  upon  the  validity  of  the  assignment  to  him.  This  in- 
strument was  executed  by  Heyer  alone,  in  the  name  of  the  firm 
the  day  before  its  dissolution.  It  had  the  sanction  and  con- 
currence of  the  special  partner ;  but  was  wholly  unknown  to 
Hayes  and  unsuspected  by  him,  although  he  was  present, 
attending  to  business  as  usual,  and  fully  competent  to  act 
The  assignment  conveyed,  substantially,  all  the  assets  of  the 
firm,  to  a  trustee  in  trust  for  the  payment  of  all  the  creditors^ 
without  preferences.  The  firm  was  at  the  time  in  a  state  of 
liquidation,  having  disposed  of  all  its  stock  in  trade ;  and  the 
assignment  transferred  no  movable  property. 

This  state  of  facts  presents  a  question,  which  so  far  as  I  know 
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has  never  been  decided  in  this  state  or  country.  It  is  one  of 
momentous  interest  to  the  whole  business  community,  and  the 
opinions  of  judges  upon  the  point,  are  conflicting.  I  prefer  to 
leave  its  decision  to  be  made  by  some  tribunal  having  more 
leisure  and  ability  than  I  possess ;  trusting  also  that  it  may  be 
decided^  by  a  court  numbering  two  or  more  judges,  and  thus 
having  the  benefit  of  consultation  as  well  as  reflection.  I  feel 
warranted  in  taking  this  course,  because  the  exigency  of  the  case 
does  not  require  me  to  decide  the  point  at  this  stage  of  the 
cause.(a) 

There  is  no  ground  for  believing  that  the  fund  in  Mr.  Be- 
ment's  hands  will  be  in  danger.  Of  the  bills  receivable,  $30,000, 
were  already  with  bis  bouse,  placed  there  by  Hayes  &  Heyer 
before  the  assignment,  as  collateral  security.  Nor  is  there  any 
reasonable  danger  shown  of  his  misapplying  the  funds.  If  he 
do,  he  appears  to  be  abundantly  able  to  respond  for  his  conduct. 
The  assignment  provides  for  his  applying  the  assets,  precisely 
as  the  statute  regulating  limited  partnerships  requires,  on  the 
principle  of  entire  equality. 

Again,  if  the  assignment  were  void,  upon  this  bill  the  assets 
would  have  to  be  restored  to  Heyer  under  the  agreement  for  a 
dissolution,  and  not  to  a  receiver. 

I  have  not  looked  into  the  defendants  point,  that  no  one  but 
a  creditor  of  the  firm,  can  set  aside  the  assignment,  on  the 
grounds  urged  by  the  complainant. 

As  to  the  provision  for  paying  Mr.  Ketchum,  it  does  not  con* 
fiict  with  the  statute,  because  it  appears  that  the  firm  is  not  in- 
solvent. 


(a)  On  this  poiDt,  Mr.  Clark  cited  ai^aiDst  the  yalidity  of  the  anigrnment,  Kirhy. 
▼.  Inger»oll,  Harrin|^n*8  Ch.  Rep.  (Mich.)  173  ;  EghtrU  ▼.  Wwd,  3  Paige  517  ; 
Bavnns  ▼.  Hu$9ey,  5  ibid.  30  ;  and  United  States  v.  Bradley,  10  Peters*  R.  Mr* 
Fevendeii  in  sapport  of  the  asBignment.  cited  Story  on  Part.  144  ;  1  Brock.  Rep. 
456  ;  5  Cranch  389  ;  5  Paige  30 ;  3  ibid.  533. 

In  the  case  of  Deming  v.  Colt,  in  the  New  York  Superior  Coart,  before  Jodgea 
Oakley »  Vauderpoel  and  Sandford,  October  30, 1849,  itwaa  decided  that  a  general 
aasignment  giving  no  preference!,  made  by  one  partner  in  tmat  for  creditor*,  with- 
ont  the  assent  or  privity  of  his  co-partner,  who  was  present  abont  the  business  and 
eapable  of  acting,  was  void  as  to  sach  co  partner. 
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The  motion  for  a  receiver  against  Bement  is  denied ;  and  for 
the  same  reasons  no  injunction  can  issue  against  him. 

6.  The  defendants  move  to  have  certain  of  the  partnership 
books  restored  by  Hayes  to  Heyer's  custody.  The  force  of  the 
agreement  for  the  dissolution,  as  I  regard  it,  necessarily  requires 
that  Heyer  should  retain  the  books  of  the  firm.(a)  At  tlbe  same 
time,  Mr.  Hayes  has  an  undoubted  right  to  make  use  of  them 
as-occasion  may  require ;  and  considering  the  nature  and  spirit 
of  the  controversy  now  existing,  it  is  not  reasonable  that  he 
should  be  compelled  to  inspect  them  under  the  surveillance  of 
his  late  partner.  An  arrangement  on  the  subject  can  be  made 
between  the  respective  counsel,  so  that  at  proper  times,  Hayes 
may  consult  the  books  at  the  office  of  his  counsel.  This,  if 
necessary,  may  be  embraced  in  the  order,  which  will  direct  the 
books  to  be  returned  to  Heyer. 

6.  The  complainant  moved,  pending  the  argument  of  his 
motion  to  amend,  that  certain  language  in  one  of  the  defendants 
affidavits,  be  expunged  as  scandalous. 

The  conduct  is  insinuated,  not  charged;  so  that  its  pertinence 
as  an  allegation  is  not  before  me,  I  think  the  statement  should 
be  expunged. 

As  to  costs.  The  complainant  will  pay  ten  dollars  costs  of 
opposing  his  motion  to  amend ;  and  ten  dollars  for  the  defend- 
ants costs  of  setting  aside  his  irregular  proceedings.  Also,  the 
defendants  taxed  costs  of  opposing  the  motion  for  a  receiver 
against  them. 

The  defendants  costs  of  the  other  two  motions  may  be  costs 
in  the  cause.  And  they  must  pay  the  complainant  five  dollars 
costs  on  expunging  the  scandalous  matter  in  their  affidavit. 


(a)  See  Oreatrex  ▼.  Chreatrex,  11  Lond.  Jur.  Rep.  1052,  Deo.  7,  1847,  before 
Sir  Knight  Brace,  V.  C. ;  and  Wkittaker  v.  Hone,  3  Beavan,  388,  and  note  to 
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Where  a  limited  divoroe  it  decreed  in  fttvor  of  the  wife  againet  the  haaband,  the 
eiutody  of  their  ohildien  when  of  tender  yean,  will  nraally  be  given  to  the  wife. 

The  fatwe  wel&re  and  happinem  of  the  obildren  ii»  howorer,  entitled  to  tho 
higheot,  if  not  paramoont  regard. 

Therefore,  where  there  waa  but  one  eliild,  a  daughter,  whoee  worldly  proepecta 
were  mainly  dependent  upon  her  father ;  the  court,  alter  ench  a  divorce,  on  the 
child's  becoming  ten  yean  of  age,  directed  a  scheme  to  be  framed,  by  which  she 
was  to  be  placed  in  a  ladies  boarding  school,  nnder  the  especial  chaiye  of  the 
mistress  of  the  school,  to  be  nnder  the  care  of  her  mother,  and  the  latter  to  have 
as  much  of  her  society  as  woold  be  compatible  with  her  sitnation  as  a  scholar ; 
with  liberty  to  her  father  to  visit  her,  and  enjoy  her  society,  in  a  manner  to  be 
prescribed. 
Dec  10, 99, 1846 :  Janoary  9, 1847. 

This  case  came  before  the  court,  on  the  petition  of  the  defend- 
ant, and  a  cross  petition  on  the  part  of  the  complainant ;  which 
with  the  papers  referred  to,  exhibited  the  following  facts. 

By  a  decree  made  in  the  cause,  by  the  Hon.  Murray  Hoffman, 
Assistant  Vice-chancellor,  September  16th,  1840,  a  separation 
from  bed  and  board  was  granted  in  favor  of  the  complainant, 
against  her  husband,  the  defendant,  on  the  ground  of  his  aban- 
donment and  neglect  to  provide  for  her  support ;  and  the  custody 
of  two  daughters,  the  only  children  of  the  parties,  was  committed 
to  the  wife.  (See  the  case,  reported  in  1  Hoff.  Ch.  R.  47,  497.) 
The  decree  directed  the  husband  to  pay  to  the  wife  for  alimony, 
five  hundred  dollars  annually,  and  two  hundred  and  fifty  more, 
for  the  support  of  the  two  children,  who  were  both  of  tender 
years.  He  was  also  to  give  security  for  the  payment  of  these 
sums. 

In  January,  1846,  on  the  petition  of  the  wife  and  the  report  of 
a  master,  the  allowance  for  tlie  children,  was  increased  to  four 
hundred  and  fifty  dollars  annually. 

In  August,  1846,  Anna,  the  eldest  daughter  died,  and  at  the 
date  of  the  defendant's  petition,  the  surviving  daughter,  Frede- 
rics, was  ten  years  of  age.  The  petition  stated,  that  she  was 
now  of  sufficient  age  and  health,  to  entitle  her  father  to  her  cus-^ 
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lody.  It  pnyed  for  sach  custody  accordingly,  and  that  he  might 
be  exonerated  from  paying  the  sum  ordered  for  the  maintenance 
of  the  children. 

On  the  other  hand,  the  complainant  presented  a  petition, 
praying  for  an  increase  of  alimony,  and  for  security  to  be  given 
pursuant  to  the  decree.  She  also  produced  affidavits  made  by 
herself  and  several  other  persons,  to  the  efhci  that  the  defendant 
had  become  worth  three  times  as  much  as  he  was  in  1840,  and 
was  engaged  in  a  large  and  prosperous  niercantile  business. 
That  her  daughter's  constitution  was  slender  and  delicate,  and 
required  the  care  and  attention  of  a  mother. 

The  defendant  alleged,  that  his  wife  was  alienating  the 
feelings  of  his  daughter  from  him.  That  he  was  desirous  of 
taking  her  to  Germany  to  visit  his  relatives,  and  he  offered  to 
give  security  to  restore  her  to  the  city  of  New  York  in  a  year. 

It  appeared  that  the  daughter  boarded  with  her  mother,  in  a 
private  boarding  house,  and  attended  a  school  for  young  ladies 
in  Fourth  street,  in  this  city.  A  variety  of  propositions  and 
plans  for  her  custody  and  disposition,  were  pressed  by  the  re- 
spective parties,  which  it  is  deemed  unnecessary  to  recapitulate. 

Hi  NicoU^  for  the  defendant. 

J.  Anihon^  for  the  complainant. 

The  Tice-Chancellor. — I  do  not  think  that  the  defendant 
under  the  circumstances,  should  pay  any  less  alimony  for  his 
wife  and  surviving  daughter,  than  that  heretofore  paid  during 
the  life  of  his  daughter  Anna.  The  allowance  to  the  wife  should 
be  increased  to  six  hundred  dollars,  and  the  daughter's  allow- 
ance will  be  ^350  annually.  And  it  is  perfectly  reasonable  that 
the  defendant  should  give  the  security  for  the  payment  of  these 
sums,  which  was  directed  by  the  decree. 

The  most  interesting  and  difficult  question,  relates  to  the 
custody  of  the  daughter,  and  a  suitable  provision  for  her  parents 
intercourse  with  her. 

The  decree  in  the  cause  establishes,  that  the  present  unhappy 
situation  of  this  family,  is  the  fault  of  the  husband.    It  is  there- 
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fore,  not  an  undue  punishment  to  him,  that  his  fault  should 
deprive  him  of  the  custody  of  his  daughter ;  while  it  would  be 
cruel  to  the  unoffending  wife,  to  add  to  her  misfortune,  the  de* 
privation  of  the  society  of  her  only  child. 

At  the  same  time,  the  future  welfare  and  happiness  of  the 
child,  is  entitled  to  the  highest  regard,  if  not  to  paramount  con- 
sideration. Her  worldly  prospects  in  life,  are  mainly  dependent 
upon  her  father,  and  it  is  not  to  be  disguised,  that  there  is  great 
danger  from,  the  existing  state  of  things,  that  his  natural  love 
and  regard  for  her,  may  by  degrees  become  weakened,  and  be 
followed  by  alienation  and  estrangement. 

The  daughter  is  now  of  a  suitable  age  to  be  placed  at  a 
boarding  school,  under  the  especial  charge  of  some  lady  of 
character ;  and  while  I  cannot  assent  to  any  plan  which  wiU 
deprive  her  mother  of  her  care,  or  of  her  society,  so  far  as  is 
compatible  with  her  position  in  a  school,  yet  I  am  persuaded 
that  a  scheme  may  be  framed  upon  that  position,  which  will 
enable  her  father  to  visit  her  with  more  freedom,  and  with  more 
advantage  to  her  cherishing  due  respect  and  affection  for  him, 
than  can  be  afforded  in  her  present  situation. 

I  will,  therefore,  direct  a  reference  (at  the  defendant's  ex- 
pense,) to  a  master,  to  take  from  the  defendant  the  requisite 
security  for  the  payment  of  the  alimony  ordered  for  the  wife  and 
daughter ;  and  to  frame  a  scheme  for  placing  the  latter  as  a 
permanent  boarder  in  some  female  school  in  this  city,  on  the 
footing  above  mentioned,  and  to  settle  the  manner  in  which  the 
defendant  shall  be  permitted  to  visit  her  and  enjoy  her  society. 

The  master  will  also  designate  a  suitable  school,  and  will 
report  whether  any  further  sum  ought  to  be  paid  by  the  defend- 
ant, for  the  support,  maintenance,  and  education  of  the  daugh- 
ter, beyond  the  $360,  in  consequence  of  placing  her  at  such 
school.  And  he  will  also  report  any  other  facts  or  suggestions, 
that  he  may  deem  appropriate. 

His  report  as  to  the  whole  matter  referred,  will  be  presented 
at  a  motion  day  for  confirmation.  But  he  may  make  a  separate 
report  as  to  the  security  for  alimony,  which  may  be  confirmed 
by  an  order  of  course. 

The  defendant  must  pay  the  complainant's  taxed  costs  on 
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these  applications,  and  must  furnish  to  her  counsel  a  snflScient 
sum  for  his  attendance  on  the  reference. 
All  other  questions  and  directions  will  be  re8erved.(a) 


Carpenter  v.  Benson. 

The  production  of  doeumenta  by  the  defendant  on  motion,  for  the  paipoee  of  aiding 
the  complainant  in  luftaintng  fata  auit,  is  in  the  nature  of  an  exception  to  the  de- 
fendant'a  answer ;  and  where  an  exception  would  not  be  lustained,  if  the  bill  had 
called  for  a  foil  statement  of  the  document  in  the  answer,  a  motion  for  its  prodne. 
tion  will  not  be  granted,  although  the  answer  admit  its  custody. 

Such  production  will  not  be  ordered,  therefore,  where  an  answer  on  oath  is  waived. 

In  respect  of  documents  belonging  to  the  complainant,  which  may  be  material  to 
him  on  a  reference,  and  which  are  withheld  IVom  him  by  the  defendant,  the  conit 
will  order  their  restoration,  with  a  provision  that  no  use  be  made  of  the  order,  or 
the  fact  of  restoration,  or  any  circumstance  connected  with  it,  by  way  of  evidenee 
in  the  cause. 
March  12, 1847. 

The  bill  was  filed  for  the  specific  performance  of  a  contract 
for  the  sale  of  lands.  The  contract  was  set  forth  in  the  bill,  and 
the  answer  of  the  defendant  on  oath  was  waived.  The  answer 
stated  the  possession  of  a  contract  by  the  defendant,  and  it  refer- 
red to  certain  deeds  of  the  complainant's,  which  it  was  claimed 
had  been  furnished  to  the  defendant  for  examination.  It  was 
not  denied  that  the  deeds  belonged  to  the  complainant. 

The  complainant  on  the  bill  and  on  affidavit,  now  moved 
that  the  defendant  produce  and  deliver  to  him,  the  contract  and 
deeds. 


^.   Wiisan^  for  the  complainant. 

C.  O^Conorj  for  the  defendant,  referred  to  3  Daniell's  Ch.  R. 
ch.  61,  and  4  Paige,  227. 


(a)  The  defendant  appealed  from  this  order,  and  it  was  affirmed  in  November, 
1847. 
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The  Tice-Chancellor. — ^The  production  of  documents  by 
the  defendant,  on  motion,  for  the  purpose  of  aiding  the  complain- 
ant in  sustaining  his  suit,  is  in  the  nature  of  an  exception  to  the 
defendant's  answer.  It  rests  upon  the  principle  that  the  com- 
plainant in  equity,  has  a  right  to  examine  bis  adversary  on  oath 
as  to  the  material  facts  constituting  his  case  made  by  his  bill ; 
and  the  motion  for  the  production  of  documents,  coming  within 
that  description  which  the  defendant  admits  to  be  in  his  pos* 
session,  is  a  substitute  for  the  statement  o*f  such  documents  at 
large  in  the  answer.  (Wigram's  Points  on  the  Law  of  Discov- 
ery, 13  to  16.)  Where  an  exception  to  the  answer  would  not  be 
sustained,  if  the  bill  had  called  for  a  full  statement  of  the  docu- 
ment in  the  answer,  a  motion  for  its  production  will  not  be 
granted,  although  the  answer  admits  its  custody. 

In  this  case,  the  defendant's  answer  on  oath  is  waived.  The 
complainant  instead  of  seeking  his  examination,  disclaims  the 
right.  No  exception  can  be  taken  to  the  answer  for  insufficien- 
cy. Yet  the  complainant  applies  to  have  the  defendant  produce 
the  contract  upon  which  the  bill  is  founded. 

This  is  clearly  inadmissible.  If  the  complainant  need  its 
production,  he  must  obtain  it  in  this  court  in  the  usual  mode,  by 
requiring  a  discovery  on  oath,  or  he  must  pursue  his  remedy 
elsewhere.    (See  Burros  v.  Looker^  4  Paige,  227.) 

In  respect  of  the  deeds  and  exemplified  mortgage  mentioned 
in  the  affidavit,  the  case  is  different.  They  are  not  mentioned 
in  the  bill,  and  are  not  a  part  of  the  case  which  it  makes.  On 
a  reference  to  ascertain  whether  the  complainant  can  make  a 
title,  they  may  be  essential  to  him,  but  that  will  not  occur  until 
after  a  decree  upon  the  main  points  in  issue  upon  these  plead- 
ings. These  papers  therefore  do  not  fall  within  the  principles 
which  I  have  applied  to  the  contract.  They  are  simply  docu- 
ments of  the  complainant,  which  the  defendant  withholds  from 
him  without  color  or  pretence  of  right.  Their  possession  by  the 
defendant,  or  his  solicitors  and  counsel,  is  not  denied. 

I  think  the  court  has  the  right,  and  is  bound  to  direct  their 
restoration.  To  guard  against  the  possibility  of  any  abuse  of 
the  order  of  the  court,  it  will  provide  that  no  use  shall  be  made 
of  the  order  itself|  or  of  the  fact  of  the  return  of  the  papers,  or 
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any  circumstance  connected  with  it  arising  under  the  order,  as 
evidence  in  the  cause. 

Order  accoidingly,  as  to  thoee  documents.  Motion  deniedi  aa 
to  the  production  of  the  contnutt. 

No  costs  to  either  party. 


Addison  and  others  v.  Bubckmter  and  othery. 

A.  in  New  Orleans,  and  B.  in  New  York,  entered  into  an  agreement,  by  wbich 
A.  boQgbt  cotton,  and  abipped  to  B.  on  joint  accoant,  paying  tte  price  witb  tbe 
proceeds  of  diaeoanted  bills  of  ezebange,  drawn  by  A.,  and  accepted  by  B.  The 
bills  were  protested,  and  B.  failed,  and  a«lgaed  ail  his  property  for  the  beneSi 
of  his  creditors,  indnding  half  the  cotton  so  shipped  by  A.  HM,  that  A*  ww 
entitled  to  have  the  proceeds  of  all  the  cotton  applied  to  the  discharge  of  the  ac- 
ceptances. 

An  assignee,  nnder  a  Tolnntary  assignment,  receiTos  the  property  transfenedt  ob- 
ject to  all  the  equities  which  attached  to  it,  in  the  hands  of  the  assignor. 
Jan'y38;Marchl6,lbi7. 

The  bill  was  filed  in  July,  1846,  by  A.  L.  Addison  &  Co., 
merchants,  residing  at  New  Orleans,  against  C.  Burckmyer  & 
Sons,  of  New  York ;  together  with  Theodore  Victor  and  George 
F.  Duckwitz,  stating  that  the  latter  were  the  assignees  of  Burck- 
myer &  Sons.  Tbe  cause  was  beard  on  bill  and  answer,  and 
on  a  stipulation,  by  which  certain  facts  were  agreed  upon.  The 
case  established  by  the  pleadings  and  proofs,  was  as  follows, 
viz. 

In  February,  1846,  at  the  request  of  Burckmyer  &  Sons,  Ad- 
dison &  Co.  bought  361  bales  of  cotton  in  New  Orleans  on  joint 
account,  which  was  to  be  shipped  to  the  former,  at  New  York,  and 
sold  on  joint  account.  In  order  to  pay  for  the  cotton,  which  was 
bought  for  cash,  A.  &  Co.  drew  on  B.  ic  Sons,  two  bills  of  ex* 
change  at  sixty  days  sight,  amounting  to  $11,200;  which  were 
discounted  in  New  Orleans,  and  the  proceeds  applied  to  such  pay- 
ment. The  bills  were  accepted  by  B.  &  Sons,  and  when  due, 
were  protested  for  non-payment,  an4  remained  unpaid,  except  as 
after  set  foith. 
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The  361  bales  of  cotton  were  duly  forwarded  to,  and  received 
by  B.  &  Sonif  who  were  equally  interested  with  A.  &  Co.  in  the 
profit  and  loss  on  the  adventure.  On  the  8th  of  May,  1846,  B.  & 
Sons  failed,  having  previously  sold  61  bales,  and  on  the  11th 
of  May,  made  an  asssignment  to  T.  Yietor,  of  all  their  prop- 
erty, (including  their  interest  in  half  of  307  bales  of  cotton,) 
in  trust  for  the  pa7ment  of  their  creditors.  They  had  on 
hand  at  the  time,  307  balles  of  the  cotton,  which  they  de- 
livered to  the  firm  of  Victor  &  Duckwitz,  with  instructions  to 
sell  the  same,  and  pay  half  the  proceeds  to  Addison  &  Co.,  and 
half  to  Victor,  as  assignee  of  B.  6c  Sons.  Victor  &  Dnckwifz 
proceeded  and  sold  all  but  20  bales,  and  paid  half  the  proceeds 
on  the  bills  drawn  by  A.  io  Co.  The  residue  V.  claimed, 
as  assignee,  in  trust  for  B.  &  Sons  creditors.  The  remaining  20 
bales  were  sold  by  V.  A  D.,  after  the  suit  was  commenced.  V. 
A  D.,  when  they  received  the  307  bales,  knew  the  same  had 
been  purchased  on  joint  account  by  A.  d&  Co. ;  and  they  so  ap- 
plied half  of  the  proceeds  upon  the  drafts  drawn  on  B.  &  Sons. 

On  learning  of  the  assignment  and  the  delivery  of  the  cotton 
to  V.  4&.  D.,  A.  A  Co.  applied  to  them,  requiring  them  to 
apply  all  the  proceeds  of  the  cotton  to  the  payment  of  the 
drafts;  which  Victor,  as  assignee,  declined  to  do.  *  B.  & 
Sons  were  insolvent.  The  bill  prayed  for  an  account,  an  in- 
junction, and  a  receiver,  insisting  that  the  proceeds  of  the  cot- 
ton must  first  be  applied  to  the  discharge  of  the  debt  incurred 
in  its  purchase.  The  defendant,  Duckwitz,  made  no  claim  under 
the  assignment. 

« 

0.  C.  Oaddard,  for  the  complainants. 

1.  The  bill  states,  and  the  answer  admits  the  purchase,  ship- 
ment and  receipt,  of  certain  parcels  of  cotton,  on  the  joint  account, 
and  for  the  equal  profit  and  loss,  of  the  complainants  and  the 
defendants  Burckmyer  &  Sons ;  and  that  it  was  paid  for  by  the 
complainants. 

2.  The  two  commercial  houses  were  co-partners  in  the  trails* 
action,  and  in  relation  to  it  were  subject,  inter  se,  to  all  the  in- 
cidents, rights  and  liabilities  of  co-partners.  {Compton  v.  ilfs 
JVatr,  1  Wend.  R.  457 ;  Reid  v.  HoUingshear,  4  Barn.  d&  Cr. 
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867 ;  Post  V.  Kimberh/,  per  Spenoer,  J.,  9  Johns.  496 ;  3  Kent's 
Cool  29 ;  CoUy.  on  Part  26 ;  Devoe  y.  Fmler,  2  Paige,  400 ; 
2  Story's  Eq.  Jur.  600.) 

3.  Being  co-partners,  the  complainants  are  entitled  to  have 
the  co-partnership  property  applied  to  pay  the  co-partnership 
debts. 

4.  The  defendants,  Bnrckmyer  &  Sons,  haying  assigned  the 
property  to  the  defendant  Yietor,  in  trnst  to  pay  the  creditors  of 
B.  &  Sons,  and  having  delivered  it  to  Yietor  &  Duckwitz  to  be 
sold ;  the  complainants  are  entitled  to  the  relief  sought  by  the 
bill,  with  costs. 

N.  D.  Ettingwoadf  for  the  defendants. 

I.  Assuming  a  partnership  to  exist  between  the  complainants 
and  the  defendants,  it  is  one  in  the  profits  and  losses,  to  arise  in 
the  adventure;  and  not  a  partnership  in  the  cotton  itself. 
{Myer  v.  Sharp^  5  Taunt.  79.) 

IL  Though  such  a  partnership  did  exist  as  to  the  cotton  itself, 
the  claim  set  up  in  the  bill,  is  not  a  partnership  debt. 

1.  The  cotton  was  paid  for  in  cash,  and  no  claim  can  be  set 
up  on  that  account. 

2.  The  indebtedness,  then,  arises  upon  the  drafts  alone ;  upon 
which  the  parties  are  separately  liable  as  drawers,  and  acceptors, 
but  not  as  partners.  The  drafts  in  question  can  in  no  wise  be 
deemed  joint  liabilities. 

3.  A  partnership  debt,  strictly  speaking,  is  a  debt  contracted 
after  the  partnership  was  formed ;  which  in  the  present  case  was 
not  formed,  (if  at  all,)  until  after  the  cotton  was  purchased. 

IIL  But  admitting  that  the  complainants  and  the  defendants 
were  partners,  as  to  the  cotton  itself  and  that  the  drafts  in  ques- 
tion were  partnership  liabilities,  yet  the  defendants  were  donxiant 
partners  only ;  and  the  principle  or  rule  does  not  hold  good  in 
the  case  of  dormant  partners,  that  there  exists  a  prior  right  in 
the  partnership  creditors  to  be  paid  out  of  the  common  property, 
in  preference  to  the  separate  creditors  of  either  of  the  partners. 
(See  French  v.  Chaae^  6  Greenleaf,  169 ;  Commach  v.  Johnson^ 
1  Green's  Ch.  Rep.  167  to  171.) 

lY.  The  rule  that  partnership  property  must  be  first  applied 
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to  partnership  debts,  exists  only  in  cases  of  open  partnerships, 
publicly  avowed,  and  where  a  separate  debt  of  either  of  the  part- 
ners is  sought  to  be  enforced  against  the  partnership  property, 
or  otherwise  secured.  But  when  one  of  the  partners,  in  the  case 
of  a  dormant  partnership,  makes  the  partnership  property  his 
own  individual  property,  and  assigns  it  for  the  payment  of  his 
individual  debts,  without  fraud,  and  during  the  existence  of  such 
partnership,  he  has  such  an  entire  property  in  the  whole  goods 
as  to  enable  him  to  do  it  (4  Bam.  d&  Cress.  878 ;  6  Greenleaf, 
168 ;  1  Green's  Gh.  Rep.  167  to  171.) 

Y.  In  the  present  case,  the  defendants,  Burckmyer  Sc  Sonsi, 
have  acted  in  perfect  fairness  towards  the  complainants,  and  at 
the  same  time  with  justice  to  their  creditors.  They  caused  to 
be  paid  to  the  complainants,  the  one-half  of  the  proceeds  of  the 
cotton  in  question,  and  the  remaining  half,  (being  the  propor- 
tionate interest  of  those  defendants,)  they  have  divided  equally 
among  their  creditors,  including  the  holders  of  the  drafts  in 
question. 

The  Yice-Chanc^llob. — The  right  of  this  case  is  very 
plain.  Burckmyer  &  Sons  having  in  their  possession,  property 
bought  on  the  joint  account  of  themselves  and  Addison  &  Co., 
with  funds  raised  on  bills  for  which  both  were  liable,  assigned 
the  property  for  the  benefit  of  their  separate  creditors. 

It  is  not  like  a  sale  to  a  purchaser  for  value,  who  buys  on  the 
faith  of  the  apparent  ownership  of  such  property  in  the  seller's 
possession.  Nor  is  the  assignee's  claim  as  strong  as  that  of  a 
creditor  of  Burckmyer  &  Sons  would  have  been,  who  had  given 
them  credit  for  money  or  goods,  on  the  iaith  of  such  apparent 
ownership. 

As  assignee,  Yietor  received  this  property  subject  to  all  the 
equities  which  attached  to  it  in  the  hands  of  Burckmyer  & 
Sons.  In  their  hands,  I  am  satisfied,  it  was  subject  to  an  equity 
in  favor  of  the  complainants,  that  the  proceeds  of  its  sale  should, 
in  the  first  instance,  be  applied  to  the  payment  of  the  acceptances, 
which  were  in  truth  obligations  given  for  its  purchase  money. 

The  proceeds  in  the  hands  of  Yietor  must  be  applied  accord- 
ingly, and  if  necessary  to  accomplish  that  object,  there  must  be 
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a  receiver.  An  acconnt  will  be  taken  of  the  purchase,  sales  and 
payments.  The  assignee  cannot  charge  commissions  as  against 
the  joint  adventure,  bat  will  be  entiled  to  retain  them  out  of  the 
profits  belonging  to  B.  &,  Sons. 

Vietor  must  pay  the  complainants  costs,  and  charge  them  to 
his  trust.  No  costs  are  given  for  or  against  Duckwitz.  He  an- 
swered fully  with  the  others.  If  he  had  simply  disclaimed^  he 
might  hare  been  entitled  to  costs. 

Decree  accordingly. 


Seymour  v,  McDonald  and  others. 

Equity  has  jarifdiotion  to  rMtrain  by  injanctioa  erectioni  on  flenrient  lands,  ta 
Tiolation  of  an  easement  or  ri^ht  of  enjoyment  in  reepect  of  raeh  lands,  attached 
or  belonging  to  adjotningr  premises. 

A.  owninj;  two  adjoining  rural  building  lots,  bounding  on  a  rirer,  and  erecting  on 
one  a  fkmily  mansion  for  his  own  use,  sold  the  other  to  B.  for  the  like  purposOf 
with  a  coYenant  by  B.  in  the  deed  to  him,  that  he  would  not  use  the  lot  in  a 
way  or  for  any  basiness  which  might  be  in  any  manner  oiFensiFe  to  the  occupant 
of  the  adjoining  property,  or  that  would  tend  to  deteriorate  or  lessen  its  value  ; 
and  would  not  use  it  for  a  stone  quarry.  B.  soon  after  leased  to  C.  the  right  to 
build  a  wharf  on  B.'s  river  front,  and  to  make  a  railway  to  the  same  across  B.'a 
lot,  in  order  that  C.  could  use  the  railway  and  wharf,  to  transport  and  load  into 
Teasels,  stone  from  a  large  quarry  of  C.  situate  some  distance  back  of  the  lots  im 
question.     C.  proceeded  to  build  the  railway  and  wharf. 

Htldf  that  the  railway  and  wharf  were  within  the  prohilHtion  of  the  eoTsnants  in 
the  deed,  and  their  farther  erection  waa  enjoined. 

The  erection  of  the  wharf,  was  held  to  be  of  itself  a  Tiolatton  of  the  covenanty 
because  of  its  afibrding  access,  and  attracting  to  the  shora,  nocturnal  debauchees 
rambling  by  water  from  a  neighboring  city. 
Jany.  25, 26 ;  March  19,  1847. 

This  was  a  motion  to  dissolve  an  injunction.  The  bill  was 
filed  by  Charles  H.Seymour,  against  Angus  McDonald,  together 
with  Charles  J.  Richards,  Alexander  D.  Wyckoff,  Edward  Tan 
Wart  and  William  HcCanh.  The  four  last  namisd  defendantii 
put  in  a  joint  answer,  and  McDonald  answered  separately. 

The  motion  was  made  on  the  answers  and  on  affidavits.   Affi* 
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davits  were  also  annexed  to  the  bill,  which  waived  an  answer 
upon  oath. 

The  facts  material  to  the  motion,  were  as  follows :  in  May, 
1846,  the  cQipplaiqant  w^  seised  in  fee  of  and  in  two  lots  of 
ground}  on  the  margin  of  the  East  river,  opposite  the  upper  part 
of  the  city  of  iiew  York,  situate  in  tb^  town  of  Newtown  in  the 
county  of  Ctueens,  and  known  as  numbers  sia;  and  nine  on  a 
map  of  the  Long  Island  Farms  Property  then  lately  owned  by 
the  city  of  New  York.  The  lot  number  six,  is  three  hundred 
feet  in  breadth  on  the  road,  and  extends  back  westwardly  to  the 
East  river  by  parallel  lines,  a  little  over  four  hundred  feet. 

The  complainant  bought  it  for  the  purpose  of  erecting  on  it 
a  private  residence  for  himself  and  bis  family,  with  suitable 
embellishments  of  the  grounds  around  it.  During  the  spring  of 
1846,  he  entered  into  contracts  for  the  building  of  a  superior 
cottage  dwelling  on  lot  number  six,  for  his  private  residence ; 
and  before  or  about  the  twelfth  of  May,  commenced  the  building 
and  the  improvement  of  the  ground& 

About  that  time,  the  defendant  McDonald,  applied  to  the 
complainant,  to  purchase  a  part  of  lot  six,  stating  that  he  wanted 
it  for  his  own  private  residence.  In  the  negotiation  that  ensued, 
the  complainant  stated  to  McDonald  the  object  of  those  who  had 
bought  there,  to  be,  to  have  their  residences  free  from  annoy- 
ances and  the  intrusion  of  strangers ;  and  that  the  lots  along  the 
river  were  peculiary  and  admirably  adapted  for  that  purpose, 
in  all  which  McDonald  coincided.  The  bill  alleged  that  he 
said  he  wished  to  buy  for  a  residence  for  himself  and  family, 
and  for  no  other  purpose,  and  that  the  complainant  sold  the  land 
to  him  to  be  occupied  for  that  purpose  only.  McDonald  denied 
that  he  expressed  at  any  time  that  he  wanted  the  land  for  no 
other  purpose,  although  he  did  state  he  wanted  it'for  his  own 
private  residence. 

McDonald  being  unprepared  to  pay  any  of  the  price^  the  com-* 
plainant  agreed  to  let  the  whole  price  remsdp  on  bond  and 
mortgage,  McDonald  agreeing  on  his  part,  to  build  on  the  prem* 
ises  and  finish  within  fifteen  moptha,  a  private  residence  for 
his  own  use. 
The  result  of  the  negotiation<i  and  agreement  was,  that  on 
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the  12th  day  of  May,  1846.  the  complaiDant,  for  the  price  'of 
twelve  hundred  and  fifty  dollars,  conveyed  in  fee  to  McDonald, 
the  south  part  of  the  lot  number  six,  such  part  being  seventy- 
five  feet  in  width  and  extending  from  the  road  to  the  river ; 
subject  to  the  covenants  in  the  deed  contained  on  the  part  of 
McDonald,  which  were  in  the  words  following,  viz : 

"  And  the  said  party  of  the  second  part  for  himself,  his  heirs, 
executors,    administrators  or   assigns,  hereby  covenants  and 
agrees  to,  and  with  the  said  Charles  H.  Seymour,  his  heirs  and  as- 
signs, as  a  covenant  running  with  the  land  hereby  granted  and 
conveyed  or  intended  so  to  be,  that  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  or  assigns,  shall  not  and 
will  not,  at  any  time  hereafter  build,  erect,  sufier  or  permit,  any 
nuisance  or  any  businesSf  trade^  buildings  manufactory  or  cal- 
lings that  is  usually  or  generally  considered  a  nuisance,  upon  or 
about  the  hereby  granted  lot  of  land  or  premises  or  any  part  thereof, 
and  shall  not  and  will  not,  at  any  time  hereafter,  build,  erect,  carry, 
or  suffer  or  permit  to  be  built,  erected  or  carried  on,  upon  said 
lot,  piece  or  parcel  of  land,  or  any  part  thereof,  any  manufac- 
tory, mill  or  mills,  factory  or  factories,  building,  trade,  business^ 
occupcUion  or  calling  whatever,  or  occupy  or  use  the  said  hereby 
granted  premises  or  any  part  thereof,  in  any  way  or  manner  that 
shall  or  may  be  in  any  manner  offensive  to  the  neighboring  in- 
habitants or  the  occupants  of  the  adjoining  property,  or  detri- 
mental or  injurious  in  any  way  to  the  adjoining  property,  or 
that  will  deteriorate  or  lessen  or  have  a  tendency  to  deteriorate 
or  lessen  the  value  of  the  adjoining  property,  or  be  a  nuisance, 
or  be  considered  generally  by  the  neighbors  as  a  nuisance  ,*  and 
will  not  use  said  land  as  a  quarry,  or  quarry  any  stone  there- 
from, otherwise  than  as  may  be  necessary  to  grade  or  improve 
the  same;  aiid  further,  that  the  said  party  of  the  second  part 
his  executors,  administrators  and  assigns  shall  and  will  within 
the  space  of  fifteen  months  from  the  date  hereof,  erect  and  main- 
tain upon  said  lot  of  ground  hereby  granted  and  conveyed,  a 
good  and  substantial  dwelling  house  or  cottage,  and  occupy  the 
same  or  cause  the  same  to  be  occupied  as  a  dwelling  house." 

The  deed  was  executed  by  McDonald,  as  well  as  the  grantor, 
and  was  recorded  on  the  21st  day  of  May,  1846.    The  com- 
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plainant  received  McDonald's  bond  and  mortgage  on  the  premi- 
sea  conveyed,  to  secure  the  ivhole  purchase  money,  payable  in 
eight  years  from  their  date,  with  interest  at  six  per  cent  In 
August,  1846,  the  complainant  became  seised  of  the  southerly 
half  of  lot  number  five,  which  half  adjoins,  on  the  north,  the 
portion  of  lot  six,  which  he  retained. 

On  the  eighth  of  September,  1846,  McDonald  entered  into  an 
agreement,  imder  seal,  with  all  the  other  defendants,  except 
McCann,  whereby  he  leased  to  them  the  privilege  of  laying 
down  a  railway,  or  passage  way  for  one  learn,  on  the  southerly 
side  of  the  land  so  bought  from  the  complainant,  extending  from 
the  road  to  the  river ;  together  with  the  privilege  of  building  n 
dock  or  wharf  on  the  front  of  M'Donald's  land,  for  the  purpose 
of  loading  stone,  to  be  about  forty  feet  wide,  and  of  sufficient 
depth  for  their  purposes,  ^i'he  privilege  to  last  for  one  or  three 
years,  at  the  rate  of  one  hundred  dollars  a  year.  The  lessees  to 
be  allowed  to  slope  the  bank  of  the  river  side,  so  as  to  fill  their 
dock  with  earth ;  and  at  the  end  of  the  term,  to  take  away  their 
crane  and  railway. 

The  lessees  employed  McCann  as  contractor,  and  commenc- 
ed sloping  the  bank,  building  the  dock,  and  erecting  the  rail- 
way from  the  river  to  the  road.  Their  avowed  object  was  to 
use  these  erections,  for  the  purpose  of  transporting  and  loading 
stone  from  their  quarries,  on  the  east  side  of  the  road,  to  and  on 
board  of  vessels  at  the  dock. 

The  complainant  forbade  them  from  proceeding.  He  insisted 
that  the  erections  in  progress  were,  and  would  be  a  nuisance ; 
would  detnriorate  the  value  of  his  adjoining  property,  as  a  pri- 
vate residence,  and  irreparably  injure  and  destroy  its  character 
as  such  ;  and  would  destroy  its  privacy,  as  well  as  that  of  the 
river  shore.  The  wharf  is  in  a  direct  range  with  the  southerly 
and  westerly  windows  and  the  piazza,  of  the  house  he  has  just 
built,  and  open  to  view  from  them  all. 

The  bill  stated  other  injurious  efiects  as  likely  to  ensue,  some 
of  which  are  mentioned  in  the  opinion  of  the  court ;  and  that  the 
erections  are  in  violation  of  the  covenants  in  the  deed  to 
McDonald. 

McDonald's  lessees,  it  appeared,  had  contracted  with  the  go* 
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Ternment  of  the  United  States  to  supply  granite  stone,  to  the 
amount  of  $29,660,  to  the  dry  dock,  erecting  at  the  nayy  yard 
in  Brooklyn,  and  obtained  the  quarry  some  distance  east  of  the 
road,  and  the  lease  from  McDonald,  in  order  to  perform  their 
^contract.  They  were  bound  in  a  heavy  penalty,  to  complete  it 
within  a  short  period.  The  answers  denied  that  the  erections 
Were  or  could  be  a  nuisance,  or  injurious  to  the  adjoining  prop- 
erty, or  to  the  complainant's  residence,  or  were  in  any  manner 
within  the  prohibitions  in  the  deed.  They  also  stated  various 
other  annoyances,  alleged  to  be  more  serious,  to  which  the  com- 
plainant's premises  were  constantly  subject,  independent  of 
McDonald's  lot,  and  the  proceedings  thereon. 

R.  H.  Ogdeih  for  the  defendant,  McDonald. 
M.  M.  Davidson^  for  the  other  ^defendants. 

E.  Scmdford^  for  all  the  defendants. 

F.  THllou  and  Jon.  MiUefj  for  the  complainant. 

The  Yice-Chancellor. — ^I  have  no  doubt,  after  reading 
McDonald's  answer,  that  the  lot  in  question  was  sold  to  him  on 
the  distinct  understanding,  that  it  was  to  be  used  for  a  private 
residence  only. 

Although  he  may  not  have  used  the  word  wUy,  or  said  in  ex- 
press terms  that  he  would  not  use  it  for  any  other  purpose ;  such 
was  the  necessary  implication  from  what  he  admits  to  have  been 
stated  by  the  complainant,  and  assented  to  by  himself,  in  connec- 
tion with  his  own  allegations. 

The  other  defendants,  however,  were  not  parties  to  this  part 
of  the  transaction ;  and  I  will  look  at  the  terms  of  the  deed  to 
McDonald.  The  latter  was  not  to  ufo  the  lot  in  a  way,  or  for 
any  business  which  might  be  in  any  manner  offensive  to  the 
occupant  of  the  adjoining  property,  or  that  would  tend  to  dete- 
riorate or  lessen  its  value ;  and  he  was  not  to  use  it  as  a  stone 
quarry. 
"  The  complainant  was  then  preparing  the  adjoining  pioporty 
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for  a  private  residence,  by  the  erection  of  a  cottage,  and  by  cor* 
responding  embellishments  of  the  lot  on  which  it  was  situated. 
The  size  of  the  defendant's  lot,  indicated  that  it  was  intended  for 
a  similar  occupation.  The  inhibition  of  a  stone  quarry,  was  a 
sufficient  indication  to  Richards  and  others,  that  business  of  that 
and  the  like  nature  was  not  to  be  conducted  upon  the  land  con- 
veyed to  McDonald.  ^     i 

In  the  face  of  these  covenants  in  the  deed,  the  defendants  are 
proceeding,  not  to  make  this  land  a  stone  quarry,  but  to  make 
it  the  outlet  of  a  larger  stone  quarry,  lying  in  its  rear.  They 
propose  to  "  dump^  the  stone  from  Richards  &  Go's.  quarrieS| 
and  load  them  into  vessels,  at  a  wharf  directly  in  range  of  the 
complainant's  piazza,  and  less  than  two  hundred  feet  distant 
from  his  windows.  It  is  scarcely  possible  that  the  congregation 
of  men  and  animals,  and  the  dust  and  noise,  which  such  a  bu- 
siness will  necessarily  produce,  will  be  inoffensive  to  the  occu- 
pants of  the  adjacent  cottage. 

Whether  they  ought  to  object  is  not  the  question.  It  suffices, 
that  the  complainant,  owning  both  lots,  and  designing  one  for  a 
retired  country  residence,  refused  to  sell  the  other,  except  with 
such  a  prohibition. 

Again,  it  is  abundantly  shown,  that  the  erection  of  the  dock^ 
will  lead  to  consequences  still  more  offensive  to  quiet  and  order- 
ly people,  who  may  reside  in  the  complainant's  cottage,  and 
which  may  be  well  classed  as  a  nuisance,  it  is  said  the  natural 
bank  of  the  East  river  affords  equal,  and  even  greater  facilities 
for  the  landing  of  nocturnal  debauchees  on  these  lots,  than  will 
be  afforded  by  a  wharf.  But  the  bank  does  not  invite  such 
landing,  and  the  experience  of  the  neighbors  shows,  that  the 
wharves  are  chiefly  used ;  either  as  enabling  those  parties  to 
make  their  boats  fast,  or  as  presenting  a  point  of  attraction,  and 
holding  out  inducements  for  them  to  go  ashore.  And  the  erec- 
tion of  a  wharf,  or  any  thing  else,  which,  of  itself  innocent,  in- 
vites nuisances  or  grossly  offensive  practices,  and  from  its  pro- 
pinquity to  the  city  will  inevitably  lead  to  such  practices  ;  is 
in  my  view,  clearly  within  the  prohibitions  of  McDonald's  coa- 
veyance. 

1  do  not  feel  warranted  in  dissolving  the  injunction  upon  the 
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answers  and  affidavits.  The  jurisdiction  of  the  court  is  un* 
questionable.  {Hills  y.  Miller^  3  Paige,  254 ;  TYustees  ofWa^ 
tertoum  v.  Cowen  ^  Baggy  4  ibid.  610;  Mann  v.  Stephens^ 
10  London  Jurist  Rep.  660,  before  Yice  Ch.  of  England,  JUI7  28^ 
1846. )(«) 

The  motion  to  dissolve  Che  injunction  must  be  denied,  with 
ten  dollars  costs. 


PosTLEY  and  Wipe  v.  Kain. 

A  rait  for  partition  of  landa,  cannot  be  maintained  by  an  infant,  either  aeparately 
or  jointly  with  adult  eo-tenanta  in  common. 
JanV  30 ;  March  20, 1847. 

The  bill  in  this  cause  was  filed  for  the  partition  of  lands 
which  were  the  inheritance  of  Mrs.  Postley,  one  of  the  complain- 
ants, who  was  an  infant  under  the  age  of  twenty-one  years. 
Her  husband  claimed  an  interest  in  her  undivided  share  of  the 
premises,  as  tenant  by  the  curtesy  initiate.  Postley  and  wife 
were  the  sole  parties  complainant. 

Two  of  the  defendants  appeared  and  demurred  to  the  bill  for 
want  of  equity. 

D.  Ooidd,  for  the  defendants,  cited  Wood  v.  CZu/e,  1  Sand. 
Ch.  K  201 ;  2  Hoff.  Ch.  Pr.  161 ;  1  Rev.  Laws,  607 ;  2  Rev. 
Stat.  317. 

JR.  B.  KimbaU,  for  the  complainants,  cited  Sears  v.  £(yer,  1 
Paige  483. 

The  Yice-Changellor. — In  Wood  v.  C7u/6,  (1  Sand.  Ch. 
R.  199,}  my  conclusion  was  that  the  jurisdiction  of  this  court  in 


(a)  Now  reported  in  15  Simona,  377. 
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partitioiii  was  now  confined  to  the  provisions  of  the  statute^ 
whatever  it  may  have  been  originally.  The  revised  statutes 
permit  tenants  in  common,  *'  any  one  or  more  of"  them,  "  being 
of  fuU  age^  to  apply  for  a  partition  in  the  court  of  chancery. 
(«  R.  S.  317,  §  1,  and  329, }  79.)  The  qualification  that  they 
shall  be  of  full  age,  applies  equally  to  all  the  plaintiffs.  There 
may  be  one  or  more,  and  their  estates  may  be  for  years,  for  life 
or  in  fee ;  but  they  must  all  be  of  full  age. 

This  construction  of  the  statute  was  adopted  by  Mr.  Hoffman 
in  his  valuable  work  on  the  practice  of  the  court.  (2  Hoff.  Ch. 
Pr.  161, 162.)  And  it  is  corroborated  by  the  notes  of  the  revisers, 
on  reporting  to  the  legislature  the  title  relative  to  the  partition  of 
lands.  They  inserted  the  words  '<  being  of  full  age,"  in  con- 
formity to  the  decision  of  the  supreme  court  in  JcuJcson  ex  derm 
GiUespy  v.  Woolsey^  (11  Johns.  446,  453,)  which  was  to  the 
effect  that  under  the  first  statute  of  partition  enacted  by  the  state 
government,  infants  might  join  with  one  or  more  adult  tenants 
in  common  in  a  suit  for  partition.  (See  act  of  March  16th,  1785, 
§  1  and  15 ;  1  Greenleaf 's  Laws  of  N.  Y.  165.)  There  was  no 
direct  prohibition  in  that  act  against  infants  becoming  the  sole 
plaintiffs,  and  the  objection  taken  in  Jackson  v.  Woolsey,  was 
attempted  to  be  sustained  by  inference. 

Therefore  the  insertion  of  a  positive  provision  that  the  appli- 
cant or  applicants  shall  be  of  full  age,  made  in  consequence  of 
this  decision  under  the  act  of  1785,  leaves  no  room  to  doubt  the 
intention  of  the  revisers,  and  very  little  as  to  the  design  of  thq 
legislature,  in  the  enactment  of  the  revised  statutes. 

The  case  of  Sears  v.  Hyer,  (1  Paige  483,)  arose  under  the 
statute  of  partition  as  revised  in  the  laws  of  1813, 1  Rev.  Laws 
607,  which  in  this  respect,  was  substantially  the  same  as  the 
act  of  1785.  It  was  decided  after  the  revised  statutes  were  en- 
acted, and  before  they  went  into  operation ;  and  it  does  not  bear 
upon  the  case  before  me. 

I  think  the  demurrer  is  well  taken,  and  the  bill  must  be  dis- 
missed with  costs. 


610  CASES  IN  CHANCERY.    ' 


Hant  ▼.  TowiMend. 


E.  and  M.  Hunt  v.  Townsbnd  and  others. 

When  a  prior  mortgagee,  having  a  lien  oa  two  fands,  on  one  of  which  there  ii  a 
mortgage,  ezhaasts  the  latter  for  the  payment  of  hie  debt ;  the  janior  mortgagea. 
is  entitled  to  be  substitated  in  his  place  in  respect  of  the  other  fund. 

This  eqaity  was  enforced,  where  the  prior  mortgagee  held  a  pledge  of  the  rent  of 
the  mortgaged  premises  as  farther  security  for  his  debt,  and  on  foreelosore,  his  debt 
was  satia6ed  ont  of  the  proceeds  of  the  sale ;  in  favor  of  a  junior  mortgagee, 
against  one,  who,  after  the  sale,  received  for  a  precedent  debt,  an  assignment  of 
the  lease  and  rent  from  the  mortgagor. 
Feb.  33  ;  March  23, 1847. 

The  suit  was  brought  to  foreclose  a  mortgage,  executed  by 
Townsend  to  the  complainants.  M.  L.  Voorhis  was  a  janior 
mortgagee.  Pending  the  suit,  the  mortgagor  demised  a  part  of 
the  premises  to  Mrs.  Sedgwick,  and  the  rent  was  made  payable 
to  the  complainatits  solicitor,  as  a  further  security  for  the  debt 
due  to  them.  The  premises  were  ultimately  sold  on  the  decree 
in  the  suit,  and  the  proceeds  sufficed  to  pay  off  the  complain- 
ants, without  resorting  to  the  rent.  After  the  sale,  the  mortga- 
gor assigned  the  rent  in  question,  to  E.  Terry,  Esq.,  to  pay  a  debt 
theretofore  accrued  to  him.  The  mortgage  of  Miss  Yoorhis  re- 
maining unpaid,  she  claimed  the  rent  by  way  of  substitution  to 
the  complainants  security.  The  tenant  was  ready  to  pay  the 
rent,  on  being  discharged.  The  matter  was  brought  before  the 
court  on  a  petition  and  affidavits. 


;  WilsaTty  for  M.  L.  Voorhis. 
E.  Terrtff  in  person. 

The  Vice-Chancbllor. — ^The  reservation  of  the  rent,  pay- 
able to  Mr.  Griffin  as  complainants  soUcitor,  was  equivalent  to 
the  taking  of  so  much  additional  security  for  the  mortgage  debt. 
It  was  a  pledge  of  the  rent,  in  addition  to  the  previous  pledge  of 
the  land  out  of  which  it  issued. 

Thus,  when  the  decree  for  the  sale  was  made.  Miss  Yoorhis, 
as  the  next  incumbrancer,  was  in  equity  entitled,  on  paying  the 
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complaioani's  mortgage  debt,  to  be  subrogated  to  the  rent  as  a 
portion  of  their  security.  And  when^  by  means  of  the  sale  of 
the  land,  the  complainants  whole  debt  was  discharged  without 
resorting  to  the  rent,  Miss  Yoorhis  had  an  equity  to  be  substitut- 
ed in  their  place  in  respect  of  the  rent ;  because,  by  their  omitting 
to  resort  to  the  same,  they  had  withdrawn  from  the  proceeds  of 
the  $ale,  $126,  which  she  would  otherwise  have  received.  la 
other  words,  the  complainants  having  two  funds  to  go  upon  for 
the  #125,  on  one  of  which,  Miss  Yoorhis  had  a  junior  lien,  ex- 
hausted the  latter,  instead  of  applying  the  one  upon  which  she 
had  no  lien,  and  she  therefore  became  entitled  to  a  substitution 
in  respect  of  the  latter.  (See  1  Story's  Eq.  Jur.  §  633  to  637,  and 
notes.)  These  rights  were  fixed  and  vested  before  Mr.  Terry  be- 
came the  assignee  of  the  lease.  He  received  the  transfer  for  a 
precedent  debt ;  and  of  course,  subject  to  all  the  equities  respect- 
ing it  which  existed  against  his  assignor,  one  of  which  was 
Miss  Yoorhis's  right  to  be  substituted  in  the  place  of  the  com- 
plainants. 

I  am  satisfied  that  she  is  entitled  to  receive  the  rent ;  and  it 
must  be  paid  to  her  accordingly. 

No  costs  to  either  party,  as  against  the  other. 


In  the  Matter  of  De  Peyster. 

A  trastee  in  panio^  bis  accounts,  on  being  discharged  from  bis  trust  and  transfer- 
ring  the  property  to  bis  snceeasor,  is  enUtlcd  to  eommissions  on  the  capital  of  ih» 
estate,  consisting  of  stocks  and  bonds  and  mortgages ;  althongh  the  same  came 
to  him  from  bis  predecemor  and  were  neither  invested  nor  converted  by  him. 

He  is  also  entitled  to  commissions  on  real  estate,  which  his  predecessor  bid  in  on  the 
forcclosnre  of  mortgages  thereon :  the  same  being  in  eqnity,  personalty  so  far  a* 
the  trust  estate  was  concerned. 

Sem6.    The  same  principle  ezUndi  to  real  estate  genernlly,  rested  in  tmateea. 

March  36, 1847. 

This  matter  came  before  the  court  on  exceptions  taken  to  the 
master's  report,  on  passing  the  accounts  of  Mr.  De  Peyster  as 
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trustee  under  the  will  of  MargJEiret  Douglas,  who  died  December 
31, 1829.  In  October  1840,  Mr.  De  Peyster  became  a  trustee  of 
the  will,  defacio^  and  so  continued  until  May  9th  1846,  under 
«n  agreement  with  his  co-trustees,  to  perform  the  active  duties, 
and  receive  the  whole  compensation  of  the  trust  In  fact,  his 
appointment  was  invalid,  which  was  established  by  a  decision 
of  the  chancellor  in  Cruger  v.  HaUiday^  11  Paige  314 ;  but 
this  was  not  a  point  in  respect  of  his  commissions. 

Among  the  trust  properties  conveyed  and  assigned  to  him  as 
trustee,  and  which  he  released  and  transferred  on  retiring  from 
the  trust,  were  two  houses  and  lots  in  Tarick  street  in  the  city 
of  New  York,  and  sundry  stocks  and  bonds  and  mortgages ;  all 
of  which  remained  on  hand  in  specie^  during  the  continuance  of 
his  trusteeship.  The  houses  and  lots  came  to  the  estate,  after 
the  death  of  Miss  Douglas,  by  the  foreclosure  of  mortgages  which 
she  held  thereon,  and  by  the  trustees  purchasing  in  the  premises 
-at  the  sale.  The  master  allowed  to  Mr.  De  Peyster,  commissions 
in  respect  of  the  houses  and  lots,  as  well  as  the  stocks  and  bonds 
.and  mortgages.  The  beneficiaries  excepted  to  the  report  of  the 
master  in  these  particulars ;  as  also  in  two  others,  in  which  they 
were  sustained,  but  the  points  being  of  no  interest,  the  details  of 
the  two  latter  are  not  given. 

B.  F.  Butler^  for  the  beneficiaries. 

1.  As  to  the  bonds,  mortgages  and  stocks.  These  were  re- 
ceived from  Mr.  De  Peyster's  predecessors,  and  some  of  them 
belonged  to  Miss  Douglas.  He  never  received  or  paid  any  part 
of  the  capital  of  either ;  nor  performed  any  services  in  regard  to 
them.  The  common  law  gave  no  compensation  to  trustees. 
(Lewin  on  Trusts,  222.)  The  statute  gives  it  for  money  pay- 
ments and  no  other.  No  case  can  be  found  in  support  of  this 
allowance,  and  the  occasion  for  claiming  it  must  have  been  of 
frequent  occurrence. 

2.  Still  stronger  is  the  objection  as  to  the  houses  and  lots. 
These  were  never  in  the  hands  of  the  trustee  as  money  or  per- 
sonalty. In  respect  of  these,  as  well  as  the  stocks,  &c.^  the  al- 
lowance is  unprecedented  and  unauthorized.  {Cairns  v.  Char 
bert,  9  Paige  164 ;  Laws  of  1817,  ch.  261,  page  292 ;  2  R.  S.  93, 
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i  68.)  That  the  whole  is  fixed  and  regulated  hy  the  statute,  he 
cited  2  Paige  287 ;  6  ibid.  216  ;  I  ibid.  265 ;  9  ibid.  403,  4,  and 
462,  467,  468.) 

M.  S.  BidweUy  for  the  trustee. 

The  construction  urged  on  the  other  side,  against  commissions 
on  re-investing,  leads  to  the  allowance  of  those  for  receiving  and 
transferring  the  capital  of  the  estate.  And  it  shows  that  the 
statute  has  never  received  a  literal  construction.  There  was  no 
law  forbidding  the  allowance  of  commissions  to  trustees.  In  1  J. 
C.  R.  37,  they  were  first  refused,  and  yet  in  the  decree  the  trustees 
were  allowed  for  their  time.  In  1  ibid.  627,  compensation  was 
refused  to  executors.  Then  followed  the  act  of  1816,  saying 
that  commissions  shall  be  allowed  to  executors.  In  1817,  Chan- 
cellor Kent  extended  the  allowance,  by  construction,  to  the  com- 
mittee of  a  lunatic,  and  Chancellor  Walworth  extended  it  in  the 
same  manner  to  trustees ;  and  it  is  now  held  to  have  been  very 
inequitable  to  refuse  compensation  to  executors  &c. 

The  statute  is  in  terms  confined  to  the  receipt  and  payment 
of  money.  Tet  it  is  conceded  that  it  is  not  limited  to  money. 
The  case  in  9  Paige,  163,  shows  that.  Now  it  is  sought  to  limit 
it  to  a  bond  an4  mortgage  which  the  trustee  himself  takes  on  an 
investment.  Why  limit  it  to  that  1  It  is  just  as  much  a  pay- 
ment of  money,  when  he  turns  over  a  mortgage  taken  by  a  for- 
mer trustee,  and  transmitted  to  him.  A  deposit  in  bank  by  the 
testator,  is  a  debt  due  to  him.  No  one  doubts  the  executor's 
right  to  his  commission  on  that.  So  is  a  bond  and  mortgage  a 
debt  due  to  the  testator. 

The  legislature  fixed  a  money  value  for  services  of  this  char- 
acter ;  it  did  not  intend  to  limit  the  allowance  to  the  receipt  and 
payment  of  money  only.  This  is  shown  by  Hopkins  R.  42, 
where  it  is  applied  by  Chancellor  Sanford  to  ''  the  amount  of 
property J^  So  Chancellor  Kent,  in  Ex  parte  Roberts,  3  J.  C.  R. 
43 ;  and  Chancellor  Walworth,  in  9  Paige,  163,  where  he  re- 
garded the  statute  as  applicable  to  a  bridge  property,  as  well  as 
to  bonds  and  mortgages,  left  by  the  testator. 

If  commissions  are  allowed  on  one  kind  of  property,  other  than 
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money,  it  must  be  on  all  kinds.  The  mortgages  and  bank  stock 
in  the  eye  of  the  law,  were  money.  The  Yarick  street  houses 
and  lots  passed  to  the  trustee  as  personal  property.  It  was  sach 
in  the  hands  of  the  former  trustee.  There  is  no  reason  for  any 
distinction  as  to  the  compensation,  between  money  in  bank,  bonds 
and  mortgages,  stocks  or  lands,  which  the  trustee  takes,  holds, 
and  delivers  over  at  the  close  of  his  trust. 

The  Yice-Chancellok,  said  in  respect  of  the  stocks  and 
bonds  and  mortgages,  the  law  was  well  established,  that  the 
trustee  is  entitled  to  his  commissions  on  discharging  himself; 
although  he  transfer  to  his  beneficiaries,  or  to  new  trustees,  the 
identical  stocks  and  securities  which  came  to  his  hands  at  the 
outset  of  his  trust.  If  any  hardship  or  abuse  be  likely  to  result, 
from  frequent  changes  of  trustees ;  the  beneficiary  may  avoid  it 
by  annexing  conditions  in  respect  of  the  compensation  to  be  al- 
lowed in  case  of  a  resignation  or  removal. 

As  to  the  houses  and  lots,  the  argument  is  strong  that  they 
fall  within  the  equity  of  the  statute ;  and  that  there  is  no  well 
grounded  distinction  between  lands  and  stocks,  as  to  the  trus- 
tee's compensation.  But  independent  of  the  general  principle, 
these  houses  and  lots  were  in  this  trust  personalty  in  equity. 
They  were  things  in  action,  converted  into  lands  by  the  former 
trustees,  for  the  preservation  of  the  property. 

In  equity  they  continued  to  be  personal  property,  and  as  such 
are  not  distinguishable  in  principle  from  the  stocks  and  mort- 
gages. 

The  trustee  must  be  allowed  his  commissions  on  the  value  oi 
the  lands.  The  third  and  fourth  exceptions,  to  the  report  are 
disallowed.    No  costs  to  either  party. 
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MgSorley  and  Wife  v*  Wilson  and  others. 

A  tartator,  haTing  real  estate  with  a  triflin|r  penonal  property,  devised  and  gave 
the  whole  to  tnuteee  in  tniat,  to  receive  the  rente  and  profits,  to  sell  the  real 
estate  in  their  exelaaive  discretion,  and  to  invest,  &e.  Oot  of  the  income,  they 
were  to  pay  an  annuity  to  his  mother  for  her  life,  and  one-third  of  the  net  in- 
come to  his  wife  during  her  life.  The  residue  of  the  income  was  to  he  divided 
into  three  equal  parts ;  one  of  which  the  trustees  were  to  pay  to  his  son  J.  during 
his  life,  and  if  J.  died  childlen,  then  his  share  was  to  vest  in  the  testator's  sur- 
viving children.  Another  third  of  the  two*  thirds  of  income,  was  in  like  manner 
to  be  paid  to  his  daughter  A.  yearly,  for  life,  with  a  like  provision  on  her  death, 
ehOdless.  The  remaining  third  was  to  be  paid  to  his  daughter  M.,  in  case  she 
survived  his  wife,  but  not  otherwise ;  and  until  the  wife's  death,  was  to  be  paid 
yearly  to  her.  If  M.  died  firrt,  the  income  was  to  go  to  her  children  after  the 
wife's  death,  and  if  childlesip  then  to  the  testator's  surviving  childmn.  At  any 
time  after  the  real  estate  was  iponverted,  J.  and  A.  were  to  be  permitted  to  draw 
out  their  shares  absolutely ;  but  the  time  of  conversion  was  to  be  exclusively  |n 
the  trustees  discretion.  At  the  death  of  his  wife,  the  third,  of  which  the  income 
was  first  given  to  her,  was  to  fall  into  the  residue  of  his  estate ;  and  the 
residue  ha  gave  to  his  children  who  might  be  living  at  the  time  the  same 
phcQld  h^coipe  payable,  and  if  either  were  then  dead,  his  share  to  go  to  his 
issue. 

Held,  that  as  to  two-thirds  of  the  trust  estate,  the  absolute  power  of  alienation, 
nUghit  (and  on  the  most  probable  contingencies,  would,)  be  suspended  for  more 
than  two  lives  in  being  at  the  death  of  the  testator,  and  the  trusts  thereof  were 
void.  The  will  was  thereupon  avoided  as  to  the  whole  real  estate  devised  ji^ 
trust 
November  ,6, 1846,  March  97, 1847. 

The  bill  was  filed  December  12th,  1845,  by  Thomas  McSor* 
ley  and  Mary  his  wife,  against  Joanna  Wilson,  Joseph  Wilson, 
and  Anne  Wilson,  to  procure  a  partition  of  the  real  estate  of  which 
Robert  Wilson  died  seised,  and  to  that  end  to  have  the  trusts  of 
his  last  will  and  testament  declared  to  be  void,  as  well  as  to  set 
aside  the  will  itself.  Joanna  W.  was  the  widow  and  executrix, 
and  Mary  McSorley  and  Joseph  and  Anne  Wilson  were  the  only 
children  and  heirs  of  the  testator.    The  two  latter  were  infants. 

Robert  Wilson  died  October  16th,  1845,  leaving  a  will,  dated 
October  10th,  1845,  and  a  codicil  thereto,  dated  four  days  after- 
wards, both  of  which  appeared  to  have  been  e^pecuted  and  afr 
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tested  in  due  form.  The  disposing  part  of  the  two  instromenti 
was  as  follows : 

''  First  I  give  my  household  furniture  to  my  wife,  that  she 
may  use  the  same  as  long  as  she  li^es. 

"  Second.  I  give  to  the  Asylum  for  the  relief  of  poor  widows 
and  widowers  fifty  dollars,  which  I  direct  shall  be  paid  out  of 
the  proceeds  of  my  pew,  No.  114,  in  St.  Joseph's  church  in  the 
city  of  New  York. 

"  Third.  I  give  and  devise  in  fee  simple  all  my  real  estate, 
lands,  tenements,  and  hereditaments,  whether  in  possession,  re- 
version or  otherwise,  and  bequeath  the  remainder  of  my  personal 
estate,  unto  my  executor  and  executrix  hereinafter  named,  upon 
trust  to  receive  the  rents,  issues  and  profits  of  said  real  estate, 
and  to  recover  and  get  in  such  personal  estate,  and  to  sell  and 
dispose  of  the  said  real  estate,  together  or  in  parcels,  if  they 
should  deem  it  proper  and  expedient  so  to  do,  at  such  time  or 
times,  and  in  such  manner,  as  in  their  discretion  they  shall  deem 
prudent ;  and  for  that  purpose,  to  execute  all  deeds  or  instru- 
V  ments  or  assurances,  requisite  for  the  completing  the  sale  of  the 
said  real  estate,  such  real  and  personal  estate,  and  the  rents,  prof* 
its  and  income  thereof,  shall  be  subject  to  the  trusts  hereinafter 
named ;  that  is  to  say,  upon  further  trust  to  invest  the  moneys 
to  arise  from  the  real  and  personal  estate  to  be  sold  and  got  in  as 
aforesaid,  after  the  payment  of  all  lawful  debts  and  the  annuity 
hereinafter  bequeathed,  in  some  safe  investment  in  stock,  or  to 
loan  the  same  on  bonds  and  mortgages  on  real  estate  in  the  state 
of  New  York;  with  liberty  to  my  executor  and  executrix  to  vary 
and  transpose  such  investments  at  their  discretion;  and  as  to 
the  rents,  interest  money,  or  other  profit  or  income  to  arise  from 
the  real  estate,  or  from  the  said  investment,  upon  trust,  first,  that 
my  executor  or  executrix  receive  the  same,  and  shall  pay  to  my 
mother,  Agnes  Brown,  an  annuity  of  fifty-two  dollars  semi-an- 
nually, as  long  as  she  lives,  and  her  funeral  expenses  on  her 
decease.  Second,  that  my  executor  do  and  shall  pay  to  my  wife 
Joanna,  or  my  said  wife  shall  retain,  one-third  of  the  rents,  in* 
terest  money,  or  other  profits  or  income  to  arise  from  said  real 
estate  or  investment,  during  her  life,  whose  receipt  alone  shall 
be  from  time  to  time  a  good  and  sufficient  discharge  firom  the 
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same,  to  be  enjoyed  by  her  free  from  the  control,  debts  or  en- 
gagements of  any  future  husband.  And  I  declare  that  the  pro* 
vision  made  by  me  in  this  my  will  is  in  iieu  of  and  full  satisfac- 
tion of  dower  or  thirds  out  of  my  estate,  out  of  which  I  have 
been,  now  am,  or  shall  be  seised,  I  direct  that  my  said  wife  shall 
use  and  enjoy  the  premises  now  occupied  by  me,  as  long  as  she 
thinks  proper  to  remain  in  the  same,  without  let  or  hindrance. 
And  as  to  the  residue  of  said  rents,  interest  money,  or  other  prof- 
its or  income,  upon  further  trust,  and  I  hereby  direct  that  my 
said  executor  and  executrix  do  divide  the  same  into  three  equal 
parts  or  portions ;  one  portion  whereof  they  shall  pay  over  yearly 
and  every  year,  to  my  son  Joseph  during  his  natural  life,  but  in 
case  of  his  death  childless,  then  his  share  shall  vest  in  my  sur-^ 
viving  children,  to  be  equally  divided  between  them,  or  to  the 
survivor,  unless  such  part  or  share  should  have  been  drawn  out 
of  my  estate  pursuant  to  the  privilege  hereinafter  conferred,  and 
until  the  said  Joseph  claims  the  same,  it  is  my  desire,  and  I 
direct  that  his  share  as  it«ccrues  shall  be  paid  to  my  wife  Joanna, 
and  by  her  received  and  placed  to  his  credit  One  other  third 
equal  part  or  portion,  shall  be  paid  over  yearly  and  every  year, 
to  my  daughter  Anne  during  her  natural  life ;  but  in  case  of  her 
death  childless,  then  her  share  shall  vest  in  my  surviving  chil- 
dren, or  survivor  of  them,  unless  such  part  or  share  should  have 
been  drawn  out  of  my  estate  pursuant  to  the  privilege  herein- 
after conferred.  Another  third  equal  part  or  portion  of  the  said 
rent,  interest  money,  or  other  profits  or  income,  shall  be  paid 
over  to  my  daughter  Mary,  the  wife  of  Thomas  McSorley,  in 
case  she  survives  my  wife  Joanna,  but  not  otherwise,  and  until 
the  decease  of  my  said  wife  Joanna,  such  part  or  portion  shall 
be  paid  to,  and  I  hereby  give  the  same  to,  my  said  wife  Joanna, 
during  her  natural  life,  such  payments  to  be  yearly  and  every 
year ;  and  after  her  death,  then  to  my  said  daughter  Mary,  and 
in  case  of  her  death,  then  to  her  child  or  children  equally ; 
and  in  case  she  die  childless,  then  to  my  surviving  child 
or  children.  I  direct  the  several  shares  of  my  said  income 
so  to  be  paid  to  my  said  daughters,  shall  be  free  from  all  ma- 
rital control  or  interference  whatsoever,  and  that  their  seve- 
ral receipts  shall  ba  a  good  and  sufficient  discharge  for  the 
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same.  And  I  do  direct  that  at  any  time  after  my  said  real 
estate  shall  have  been  coaverted  into  moaey,  it  shall  and 
may  be  permitted  to  my  son  Joseph,  and  my  daughter  Ann,  or 
either  of  them,  to  draw  out  and  receive  into  their  own  posses- 
sion or  control  as  their  absolute  property,  their  respective  shares 
of  my  said  estate,  of  which  he  or  she  would  be  entitled  to  the 
income  as  above  provided ;  and  that  thereupon  the  trust  herein- 
before declared  as  to  their  respective  shares,  shall  cease ;  but 
this  privilege  shall  not  be  held  to  extend  so  far  as  to  enable  them, 
or  either  of  them,  to  compel  my  executor  and  executrix  to  sell 
my  real  estate  before  they  shall  deem  it  prudent  and  expedient 
so  to  do,  it  being  my  will  that  the  time  of  said  sale  shall  be  en- 
tirely and  exclusively  at  their  discretion.  I  direct,  that  after  the 
death  of  my  widow,  the  part  or  share  of  which  she  is  to  receive 
the  interest  during  life,  as  is  first  hereinabove  provided,  shall  fiill 
into  the  residue  of  my  estate.  And  I  hereby  give  and  bequeath 
all  the  rest  and  residue  of  my  said  estate  to  my  said  children, 
who  may  be  living  at  the  time  the  same  shall  become  payable, 
to  be  equally  divided  between  them,  share  and  share  alike,  and 
the  issue  of  any  such  child  who  may  then  be  dead,  such 
issue  taking  his,  her,  or  their  parents  share.  I  hereby  appoint 
my  wife,  Joanna  Wilson,  and  my  friend,  Nicholas  Walsh,  exe- 
cutrix and  executor  of  this  my  will,  and  guardians  of  my 
daughter  Anne." 

Codicil.— ^<<  I,  Robert  Wilson,  the  testator  named  in  a  last 
will,  dated  the  tenth  day  of  October,  1845,  do  hereby  make  this 
codicil,  to  be  taken  as  part  of  my  last  will  and  testament,  as 
follows :"  Whereas,  it  is  my  desire  to  prevent  all  disputes,  con- 
troversies, and  suits  at  law  or  in  equity,  concerning  my  said 
will,  and  the  property  therein  disposed  of;-  now,  my  will  is,  and 
I  do  hereby  direct,  that  if  any  dispute  shall  arise  between,  or  on 
the  part  of  my  said  children,  or  either  of  them,  or  any  other 
person  interested  in  my  will,  that  such  dispute  or  controversy, 
if  not  settled  between  the  parties  themselves,  shall  be  finally 
ended  and  determined  by  my  executor,  without  any  suit  at  law 
or  in  equity.  And  I  do  hereby  declare,  that  if  the  party  or 
parties  shall  refuse  to  accede  to  this  direction,  and  to*  abide  by 
And  perform  the  determination  and  adjustment  of  my  said  exeo- 
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Qtor  and  executrix,  then  such  party  or  parties  shall  receive  no 
benefit  or  advantage  whatever  from  the  property  or  effects  re- 
specting which  such  dispute  or  controversy  shall  arise,  but  the 
same  shall  belong  to  and  become  vested  in  the  party  or  parties 
so  willing  to  abide  by  the  determination  and  adjustment  of  my 
said  executor  and  executrix,  as  fully  as  if  the  same  had  been 
originally  so  vested,  and  subject  to  the  same  provisions  as  are 
contained  in  my  will  respecting  the  share  or  shares  of  such  last 
mentioned  party  or  parties.  And  further,  that  if  my  said  chil- 
dren, or  either  of  them,  or  the  husband  or  husbands  of  such  of 
my  daughters  as  may  be  married,  shall  dispute  the  validity  of 
my  last  will  and  testament,  or  any  part  thereof,  or  of  this  codicil, 
at  law  or  equity,  or  shall  contest  the  probate  thereof,  then  such 
party  or  parties,  or  the  wife  or  wives  of  such  husband  or  hus- 
bands, shall,  in  like  manner,  receive  no  benefit  or  advantage 
whatever  from  the  provisions  of  my  said  will,  but  the  same  shall 
in  that  event  be  deemed  annulled,  revoked,  and  made  void,  as 
to  such  party  or  parties,  and  all  his,  her,  or  their  right,  title,  or 
interest,  under  my  said  will,  shall  belong  to  and  become  vested 
in  such  other  of  my  legatees  and  devisees  as  shall  not  dispute 
or  contest  the  same,  as  fully  as  if  the  same  had  been  originally 
so  vested,  and  subject  to  the  same  provisions  as  are  therein  con- 
tained, respecting  the  share  or  shares  of  such  last  mentioned 
child  or  children." 

The  bill  stated  that  Nicholas  Walsh,  in  the  will  named  as 
executor,  declined  to  act  under  the  will  and  codicil,  or  either  of 
them,  or  to  accept  any  office  or  appointment  under  the  same. 

The  bill  alleged,  that  the  execution  of  the  will  was  procured 
by  fraud  and  undue  influence,  practiced  on  the  testator  by 
Joanna  his  wife,  who  was  the  step-mother  of  Mrs.  McSorley. 
Also,  that  the  trusts  of  the  will,  and  the  trust  estate  thereby 
sought  to  be  created,  were  void,  as  being  in  contravention  of  the 
provisions  of  the  statutes  respecting  the  creation  of  estates  in 
land. 

Mrs.  Wilson  answered,  denying  the  allegations  of  fraud  and 
undue  influence.  No  proofs  were  taken  in  support  of  those 
charges.'  She  also  insisted  on  the  validity  of  the  will  in  every 
respect.    Formal  proofs  were  taken  in  respect  of  the  infant  de- 
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fendants.  It  appeared  that  the  testator  left  a  very  trifling 
amount  of  personal  property.  The  cause  was  heard  on  the  bill 
and  answers.  •  j 

T.  J.  Glover  and  C.  O*  Conor ^  for  the  complainants. 

I.  The  trust  declared  in  this  will,  to  receive  and  pay  over  the 
rents  and  profits,  is  not  a  valid  express  trust. 

If  such  a  trust  is  a  valid  express  trust,  it  renders  the  property 
inalienable  during  the  continuance  of  the  trust ;  and  so  much 
of  the  will  as  authorizes  a  sale  and  a  distribution  of  the  two 
shares  of  Joseph  and  Ann,  is  repugnant  and  void. 

II.  If  the  trust  is  valid,  notwithstanding  the  defect  pointed 
out  in  the  first  point,  then,  as  a  consequence  of  the  position  just 
stated,  the  trust  term,  if  supported,  must  endure  until  the  end  of 
the  lives  of  the  widow  and  the  three  children,  during  all  which 
time  the  lands  would  be  inalienable.  (16  Wend.  69, 117,  118, 
122,  164,  165,  173.) 

III.  The  ultimate  remainder  by  which  the  residue,  after  satis- 
fying the  life  interests,  is  disposed  of,  is  limited  to  the  children, 
or  their  issue  who  may  be  livings  at  the  time  when  such  residue 
shall  be  payable. 

lY.  This  consolidates  into  one  mass  the  whole  residue,  and 
fixes  one  point  of  time  for  the  distribution  of  the  whole,  and 
directs  the  distribution  to  be  made  among  those  who  may  be  in 
life  and  answer  a  given  description  at  that  time.  (1  Sand.  Gb. 
R.  338.) 

Y.  This  distribution  cannot  take  place  upon  any  construction, 
until  the  death  of  Mary  McSoriey,  Agnes  Brown  the  annuitant, 
and  the  widow.    (14  Wend.  381.) 

The  remainder  is  consequently  void,  and  there  should  be  a 
decree  pronouncing  an  intestacy,  and  directing  partition. 

YI.  There  is  no  personal  estate ;  but  if  there  had  been  any, 
the  dispositions  contained  in  this  will,  if  permitted  to  take  efifect, 
would  suspend  the  absolute  ownership  thereof  for  a  longer 
period  than  the  duration  of  two  designated  lives. 

That  the  remainder,  referred  to  in  the  third,  fourth,  and  fifth 
points,  is  contingent,  will  appear  by  the  following  authorities  : 
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4  Kent's  Oomm,  207 ;  25  Wen.  241 ;  1  Sandford's  Ch.  R.  396, 
397,  398. 

A  coniitigent  remainder  always  suspends  the  power  of  alie- 
nation until  the  remainder  vests. 

This  remainder,  it  is  confessed,  will  not  vest,  until  the  death 
of  Agnes  Brown,  the  annuitant,  and  the  devisors  widow.  This 
is  two  lives  ;  the  question  then  arises,  whether  it  will  vest  before 
the  death  of  Mrs.  McSorley? 

1.  The  inquiry  may  be  still  further  narrowed.  Did  the  de- 
visor intend  that  Mrs.  McSorley  should  receive  the  income  du- 
ring the  residue  of  her  life,  in  case  she  survived  both  the  widow 
and  the  annuitant  ?  We  claim  an  affirmative  answer ;  because, 
Ist.  Mary's  income  begins  at  the  death  of  the  widow,  and  it  is 
irrational  to  infer,  that  the  devisor  contemplated  that  this  old 
mother  would  survive  his  young  wife.  Observe  the  strange 
words  in  which  the  annuity  to  the  mother  is  limited ;  not  ^<  dur- 
ing her  natural  life,"  but  <*  as  long  as  she  lives ;"  implying,  that 
she  had  already  passed  beyond  the  limits  of  '<  natural  life,"  and 
was  living  on  contrary  to  all  just  expectation. 

2d.  The  income  is  given  to  Mary's  sepanxte  use,  showing  the 
motive  to  be,  to  secure  her  an  independent  support,  and  show- 
ing an  object  personal  to  the  legatee,  which  would  necessarily 
enure  during  her  natural  life,  or  at  least  during  that  of  the  hus- 
band. He  does  not  allow  her  to  draw  out  her  share,  as  he  does 
the  other  children. 

3d.  The  legal  presumption  from  an  unlimited  annuity,  is  that 
it  is  given  for  life. 

4th.  A  close  examination  of  the  provisions  for  the  income  of 
the  several  children,  will  show  that  they  were  once  all  alike  in 
the  draft ;  and  that  the  widow  came  into  Mary's  share  by  sub- 
sequent interpolation.  It  was  in  this  way  that  the  words  "  dur- 
ing her  natural  life^  became,  by  the  inadvertence  of  the  pen- 
man, detached  from  the  gift  of  income  to  Mary. 

6th.  The  gift  of  income  to  each  of  the  children,  is  followed 
by  a  limitation  of  such  income  in  remainder  to  children  of  such 
child,  if  any,  and  if  none,  then  over  to  the  surviving  children  of 
the  devisor.  This  limitation,  be  it  observed,  is  of  income 
merely,  for  the  principal  is  completely  disposed  of,  in  absolute 
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property,  at  the  close  of  the  trust,  by  full  and  distinct  words  of 
investiture  and  limitation,  in  the  final  or  residuary  devise.  As 
to  Mary,  the  income  on  her  share,  which  might  accnie  after  her 
death,  in  case  she  died  before  the  widow  or  annuitant,  is  limited 
in  like  manner,  on  the  event  of  her  death  wU/iout  issue,  or  on 
the  event  of  her  death  with  issue  ;  thus  plainly  showing,  that 
the  gift  of  income  to  her,  as  well  as  to  each  of  the  other  chil- 
dren, was  a  gift /or  life,  or  which  is  the  same  thing  until  death. 
He  has  provided,  or  attempted  to  provide,  a  means  for  curtailing 
their  life  estates,  but  he  has  not  made  any  attempt  to  cut  down 
hers. 

Where  a  fund  is  given  to  A.,  after  the  death  of  B.y  the  latter 
takes  an  estate  for  life  by  plain  implication.  Jarman's  Powell 
on  Dev.  209. 

D.  B.  Ogdetif  for  the  defendant. 

The  question  in  this  case  arises  upon  the  will  of  Robert  Wil- 
son, deceased  The  complainant  contends  that  the  devise  of  the 
property  in  the  will,  is  void  under  the  statute.  The  objection  is, 
that  it  ties  up  the  property  for  a  longer  period  than  is  allow- 
ed by  law. 

Let  us  briefly  examine  this.  The  words  of  the  statute  are : 
"  every  future  estate  shall  be  void  in  its  creation,  which  shall 
suspend  the  absolute  power  of  alienation  for  a  longer  period 
than  is  prescribed  in  this  article,"  (§  14 ;)  "  and  such  power  of 
alienation  is  suspended,  when  there  are  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed." 

The  next  section  declares,  that  the  absolute  power  of  aliena- 
tion "  shall  not  be  suspended  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  being  at  the  creli- 
tion  of  the  estate." 

The  question  is,  whether  the  devise  in  this  will  suspends 
the  absolute  power  of  alienation,  for  a  longer  period  than  for 
two  lives  in  being  at  the  creation  of  the  estate.  In  other 
words,  will  there  be  no  persons  by  whom  an  absolute  estate 
in  the  property  can  be  conveyed  for  a  longer  period  than  du- 
ring the  lives  of  the  persons  in  being  when  this  will  was  made. 

He  gives  an  annuity  to  his  mother,  of  fifty-two  dollars  du- 
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ring  h^r  life.  He  gives  one-third  of  the  income,  after  paying 
that  annuity,  to  his  wife  during  her  life;  and  the  residue  of 
such  income,  he  directs  his  executors  to  divide  in  three  equal 
parts.  One  portion  thereof  to  be  paid  to  his  son  Joseph,  dur- 
ing his  life ;  and,  if  he  die  childless,  then  to  be  divided  among 
his  other  children.  Another  part  or  portion  thereof,  one-third 
to  be  paid  annually  to  his  daughter  Anne,  during  her  life  ;  and 
if  she  die  childless,  her  share  to  vest  in  his  other  children. 
The  other  third  part  or  portion,  he  directs  the  income  thereof 
to  be  paid  to  his  daughter  Mary,  the  wife  of  the  complainant, 
during  her  life,  in  case  she  survives  his  wife,  but  not  otherwise ; 
and  during  the  life  of  his  wife  Joanna,  he  gives  the  income  of 
this  one-third  to  her.  After  the  death  of  his  wife,  then  be  paid 
to  his  daughter  Mary ;  and  in  case  of  her  death,  then  to  her 
children.  If  she  die  chilc^ess,  then  he  gives  this  share  to  his 
other  children. 

Now  let  it  be  supposed,  that  no  absolute  alienation  of  this  pror 
perty  can  be  made  during  the  life  of  the  testator's  mother,  (which 
is  by  no  means  admitted,)  and  suppose  the  mother  and  the  wife 
both  dead,  what  is  to  prevent  the  property  from  being  immoT 
diately  transferred  ?  As  to  the  share  of  Mrs.  McSorley,  it  is 
contended  by  the  complainant,  that  it  was  intended  that  she 
should  enjoy  the  income  of  her  portion  only  during  her  life,  and 
the  principal,  therefore,  cannot  be  disposed  of  until  after  her 
death,  which  would,  it  is  said,  render  the  property  inalienable  on 
the  three  lives  of  the  mother,  the  wife,  and  Mrs.  McSorley. 

Now  if  this  be  true,  it  would  only  affect  the  portion  of  Mrs. 
McSorley,  the  other  two  shares  could  in  no  manner,  be  affected 
by  it.  But  the  provision  in  the  will  is,  that  after  the  death  of 
Joanna  his  wife,  this  share  is  to  go  to  his  daughter  Mary,  for  her 
own  separate  use  ;  if  she  be  dead,  then  to  her  children  ;  if  she 
leave  no  children,  then  to  the  other  two  children  of  the  testator. 
If  the  words  carry  nothing  but  the  income,  then  it  would  foU 
low,  that  nothing  but  income  would  go  to  the  children  of  Mary, 
if  she  was  dead.    The  words  are  the  same  in  both  cases. 

But  it  is  contended,  that  the  life  of  the  mother,  she  having  an 
annuity  only,  did  not  make  the  property  inalienable  during  her 
life ;  she  could  at  any  time  have  released  or  discharged  the  es* 
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tate  from  the  annuity.    If  this  be  so,  then  there  would  be  only 
the  two  lives  of  the  wife  and  Mrs.  McSorley. 

We  contend,  that  the  trusts  in  this  will  are  no  violation  of 
any  provisions  contained  in  the  revised  statutes. 


The  Yice-Chakcellor. — ^The  whole  real  estate  is 
in  trust,  and  if,  by  the  limitations  grafted  upon  the  trust,  the  ab- 
solute power  of  alienation  may  be  suspended  for  more  than  two 
lives  in  being  at  the  testator's  death,  the  devise  is  void.  {Haw- 
ley  v.  JameSf  16  Wend.  61 ;  Thompson  v.  CarmichtieFs  EzecU' 
tors,  1  Sandford's  Ch.  R.  387.)  The  validity  of  the  trust  will 
therefore  be  properly  tested  by  the  inquiry  whether,  on  any  siip- 
posable  contingency,  it  may  continue  beyond  two  such  lives. 

The  first  gift  from  the  trust  fund,  is  the  annuity  to  Bfrs. 
Brown  for  life.  This  is  an  inalienable  trust  interest,  and  re* 
quires  the  estate  to  continue  in  the  trustees  while  she  lives. 
{Hawley  v.  James,  16  Wend.  117  to  119  ;  121,  122 ;  164,  165 ; 
173, 174.) 

Next  in  order,  is  the  devise  of  one  third  of  the  not  rents  to 
the  testator's  wife  for  life.  As  she  is  the  trustee,  as  well  as  the 
beneficiary,  she  must  be  deemed  to  take  an  absolute  legal  estate 
in  this  provision.  {Mason  v.  Mason^s  Executors,  S  Sandf.  Ch. 
R.  432.  But  this  does  not  affect  the  question,  because  her  life  is 
to  elapse  before  it  can  be  ascertained  who  will  be  entitled  to  the 
residuary  estate.  Her  life,  is  therefore,  to  be  taken  into  the  ac« 
count,  and  with  that  of  Mrs.  Brown,  it  exhau^  the  limit  which 
the  law  has  assigned  to  the  suspense  of  the  power  of  alienation. 

Then,  as  to  the  remaining  two  thirds  of  the  rents  and  profits, 
after  paying  the  annuity.  The  testator  divides  this  remainder 
into  three  equal  parts.  One  part  of  the  income  is  to  be  paid  to  Jo* 
seph,  during  his  life. 

Now,  let  it  be  supposed  that  Joseph  has  survived  both  Mrs. 
Brown  and  Mrs.  Wilson.  The  trust  must  still  continue  while 
he  lives,  unless  the  trustees,  who  are,  in  that  respect,  vested  with 
an  uncontrollable  discretion,  {Bunner  v.  Storm,  1  Sandf.  Ch.  R. 
357;)  shall  have  sold  the  real  estate,  and  Joseph  received  the  two 
ninth  parts,  absolutely,  as  permitted  by  the  will.  But,  inasmuch 
as  he  could  not  receive  any  part  of  the  estate,  absolutely,  until 
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after  the  conversion  of  the  lands  devised,  and  as  that  conversion 
was  purely  discretionary,  it  is  perfectly  obvious,  that  by  the  terms 
of  the  will,  the  trust,  as  to  two  ninths  of  the  real  estate,  might 
continue  through  the  life  of  Joseph,  after  the  death  of  both  Mrs. 
Brown  and  Mrs.  Wilson.  The  same  argument  applies  to  the 
two  ninth  parts,  of  which,  the  income  is  given  in  the  first  in- 
stance, to  the  testator's  daughter,  Ann. 

The  remaining  two  ninths,  is  subject  to  the  same  observations, 
in  the  event  of  Mrs.  McSorley  surviving  Mrs.  Wilson.  She 
would,  then,  receive  the  income  during  her  life,  and  the  trust 
would  continue  for  that  purpose. 

Thus,  it  appears,  that  as  to  two  thirds  of  the  trust  estate,  the 
absolute  power  of  alienation  may  he  suspended,  and,  on  the  most 
probable  contingencies  mtist  be  suspended,  for  mote  than  two 
lives  in  being,  at  the  death  of  the  testator. 

The  third  part,  out  of  which  Mrs.  Wilson's  income  is  made 
payable,  is,  upon  her  death,  devised  directly  and  absolutely  ;  so, 
that  the  suspended  power  revives  after  the  lapse  of  the  two 
lives  first  named.  The  trust,  in  respect  of  this  portion  of  the 
property,  is,  therefore,  unobjectionable ;  but  the  remaining  trusts 
being  void,  it  cannot  be  upheld  without  doing  injustice  to  the 
parties,  and  must  fall  with  the  principal  devise. 

There  must  be  a  decree,  declaring  the  will  void  as  to 
the  real  estate,  and  directing  the  usual  reference  in  partition 
cases. 


Roy  v.  Willink. 


The  oon^janee  of  eight  whole  lotf  asd  the  nndiftded  hftlf  of  foar  othen,  it  not  a 
complitnce  with  an  agreement  for  the  conveyance  of  tea  Iota  of  land. 

Where  a  bill  for  the  opecific  performance  of  a  contract,  hj  which  the  complainent 
wae  to  convey  ten  lots  to  the  defendant,  set  forth  as  a  foil  performance  on  hii 
part,  the  tender  of  a  deed  of  eight  iliU  lots  and  the  undivided  half  of  four 
more,  without  offering  or  propoeing  to  perform  otherwise,  or  ihowing  that  any 
other  performance  waa  in  his  power ;  the  bill  was  dismissed  with  eoetSr 
Jany.  21;  March  30, 1847. 
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Demurrer.  The  bill  was  filed  for  the  specific  performance 
of  an  agreement,  dated  April  10th,  1846,  and  contained  in  the 
following  instrument,  viz : 

"This  is  to  certify  that  1  have  sold  to  Mr.  William  L.  Roy, 
the  house  and  lot  No.  227  Bridge  Street,  between  Tillary  and 
Johnson  streets,  for  $4500 ;  to  be  paid  $2500  cash,  and  $2000 
the  balance,  in  ten  lots  at  Paterson,  of  the  late  Alfred  Lockwood, 
Robert  Carrick  estate. 

John  Abm.  Willink." 

April  lOlh,  1846. 

"  I  agree  to  take  the  property  above  mentioned,  and  to  gi^e  to 
Mr.  Willink  a  full  and  good  title  unincumbered  in  every  shape 
and  form  for  the  ten  lots  at  Paterson,  and  to  pay  balance  $2500| 
on  ascertaining  that  the  title  to  the  Brooklyn  property  is  good. 

William  L.  Roy." 

April  10th,  1846. 

The  bill  stated  that  after  the  making  of  the  contract,  the  com- 
plainant with  the  permission  of  Willink,  entered  into  possession 
of  the  house  and  lot,  in  Bridge  street,  and  relying  on  the  con*- 
tract  being  performed,  repaired  the  house,  and  expended  a  con- 
siderable sum  in  such  repairs  and  in  improvements. 

That  on  the  tenth  day  of  April,  1846,  one  James  Nazro  of  the 
city  of  Brooklyn,  owned  ten  lots  at  Paterson,  in  the  state  of 
New  Jersey,  which  did  belong  to  Alfred  Lockwood,  since  de- 
ceased, and  Tere  conveyed  to  him  by  deed  dated  June  1st,  1837, 
and  were  known  by  plat  59  containing  four  lots,  plat  131  con- 
taining four  lots,  and  the  undivided  half  part  of  plat  22  containing 
two  lots,  when  an  attachment  was  issued  in  behalf  of  the  com- 
plainant against  Lockwood,  and  by  a  sale  under  the  proceedings 
in  that  case,  the  same  passed  to  Nazro,  who  held  such  lots  in 
trust  for  the  complainant,  and  that  those  ten  lots  were  the  only 
ten  lots  at  Paterson  owned  by  Nazro  or  by  the  complainant,  or 
in  which  the  latter  had  any  control  or  interest,  that  were  of  the 
late  Alfred  Lockwood,  and  that  belonged  to  the  Robert  Carrick 
estate. 

That  on  or  shortly  after  the  1st  of  May,  1646,  it  was  mutually 
ascertained  by  the  complainant  and   Willink,  that  the  title 
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of  Willink  to  the  house  and  lot  No.  227  Bridge  street,  and  of 
Nazro  to  the  above  lots  at  Paterson  contained  in  plats  No.  69^ 
131  and  22,  were  good  ;  and  that  thereupon  the  complainant 
procured  a  warrantee  deed  containing  the  usual  covenants,  to 
be  executed  and  acknowledged  by  James  Nazro  and  his  wife, 
by  which  those  plats  69, 131,  and  the  undivided  half  of  plat  22, 
were  duly  conveyed  to  Willink ;  a  copy  of  which  deed  was 
annexed  to  the  bill.  And  on  or  about  the  29th  day  of  May, 
1846,  the  complainant  in  fulfilment  of  the  contract  on  his  part, 
tendered  the  deed  to  Willink,  and  requested  him  to  execute  to 
the  complainant  a  deed  which  had  been  prepared  by  Willink 
and  handed  to  him  for  examination  for  the  house  and  lot  in 
Bridge  street ;  and  notified  Willink  that  he  was  ready  to 
make  the  cash  payment  of  $2600,  specified  in  the  contract. 
That  Willink  took  the  deeds  conveying  the  house  and  lot  in 
Bridge  street  and  retained  it,  and  totally  refused  to  execute  it  or 
any  other  deed  to  the  complainant,  and  also  wholly  refused  to 
receive  the  deeds  executed  by  Nazro  and  wife. 

The  bill  then  prayed  for  a  specific  performance  and  that 
Willink  be  compelled  to  receive  the  deed  of  the  Paterson  lots, 
and  to  convey  the  house  and  lot  in  Bridge  street. 

The  defendant  demurred,  I.  Because  the  contract  was  inde- 
finite  as  to  the  lots  intended  to  be  conveyed.  2.  The  premises 
described  in  Nazro's  deed,  are  not  shown  to  be  those  contracted 
for.  3.  It  does  not  appear  that  Nazro's  deed  was  executed,  &c. 
as  is  required  by  the  laws  of  New  Jersey,  to  pass  his  wife's 
estate.  4.  Nor  that  the  complainant  was  ever  ready  to  complete 
the  contract  on  his  part.  6.  That  Nazro,  who  has  the  title,  is 
not  a  party  to  the  suit  so  as  to  be  bound  by  a  decree.  6.  For 
want  of  equity. 

John  A.  Loitf  for  the  defendant,  in  support  of  the  demurrer. 

A,  Thompson,  for  the  complainant. 

The  Vice-Chancellor. — Without  adverting  to  the  want  of 
certainty  in  the  description  of  the  ten  lots  which  were  to  be  con- 
veyed to  the  defendant,  and  which  of  itself  involves  the  case  in 
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much  difficulty ;  I  think  the  bill  cannot  be  sustained  for  another 
reason. 

The  contract  is  specific  and  certain  in  this,  that  the  defen- 
dant, on  his  part,  is  to  convey  ten  lots  at  Paterson. 

Such  a  contract  is  not  performed  by  the  conveyance  of  the 
undivided  half  of  twenty  lots,  or  by  a  deed  of  eight  whole  lots 
and  the  equal  undivided  half  of  four  others. 

The  bill  sets  up  as  a  full  performance,  precisely  such  a  deed 
as  I  have  mentioned ;  and  so  far  from  ofiering  or  averring 
that  the  complainant  is  or  will  be  able  to  convey  ten  lots,  as  the 
agreement  on  his  part  requires ;  he  stoutly  maintains  that  the 
eight  full  lots,  and  the  undivided  half  of  the  four  other  lots,  are 
the  identical  ten  lots  described  in  the  agreement. 

The  argument  shows  how  little  certainty  there  is  in  the  con- 
tract itself;  and  it  is  wholly  inadmissible  as  a  performance  on 
the  part  of  the  complainant. 

As  the  bill  goes  for  enforcing  such  a  performance  and  none 
other,  and  does  not  show  that  the  complainant  can  or  will  per- 
form the  agreement  according  to  its  clear  import ;  the  demurrer 
must  be  allowed  and  the  bill  dismissed  with  costs. 


Osgood  Fibld  v.  H.  W.  Fieli>,  and  others. 

H.  W.  Field  and  J.  M.  Bradhurst,  Executors,  Ac^  v.  O. 

Field,  and  others. 

The  revised  statutes  restrict  the  suspension  of  the  power  of  alienntion  of  real  oatale, 
and  of  the  absolute  ownerahip  of  personal  estate,  to  lives ;  and  authorise  a  Ihnlta- 
tion  upon  life  only. 

They  do  not  admit  of  such  suspension  for  a  term  of  years,  however  short,  or  upon 
a  limitation  dependent  in  part  upon  life,  and  in  part  upon  a  filed  period  of  time. 

A  testator  haying  a  large  real  and  persoBal  estate,  and  having  seven  childfea,  all 
under  twelve  yean  of  age,  devised  and  gave  all  his  estate  to  his  ezeeutors  in 
trust,  with  full  powers  to  lease,  sell,  invest  and  re -in  vest  the  same,  for  the  pur- 
poses of  the  trust,  which  were  as  follows.  They  were  to  pay  an  annuity  to  his 
widow,  (who  died  before  the  suit,)  and  were  to  apply  ao  much  of  the  estate  as 
they  should  think  proper,  to  the  support  and  education  of  his  ehildren,  until  they 
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reapeetirely  became  twenty-two  yean  of  age.  The  teetator  gave  to  each  of  hb 
five  sou  9^0.000,  to  be  paid  to  them  by  the  tnwteeB,  at  22,  and  ^5,000,  to  h9 
paid  to  them  at  35  years  of  age ;  and  to  his  two  daaghtefs,  each  K3,000,  to  ba 
paid  at  their  marriage,  with  consent,  &c.,  or  at  22,  if  unmarried.  The  trustees, 
after  providing  for  the  payment  of  the  foregoing  legacies,  &c.,  were  to  invest  the 
whole  residue  of  the  estate  as  they  should  deem  most  safe  and  productive,  and  t» 
pay  the  income  thereof  in  eqnal  parts  to  the  children  then  living,  and  to  tha 
issue  of  either  deceased,  until  the  sons  respectively  should  become  30.  Each 
son,  was  at  30,  to  have  and  take  his  joint  and  equal  portion  of  sneh  residue  of  the 
estate.  As  to  the  daughter's  shares,  they  were  to  receive  the  income  for  life,  a* 
their  separate  estate,  and  on  their  death,  the  portion  of  each  was  to  deecend  U^ 
their  respective  heifi,  and  next  of  kin.  If  either  of  the  children  should  die,  be* 
fore  the  devises  and  bequests  to  them  should  vest  or  become  due  and  payable, 
leaving  issue ;  the  share  of  such  child  should  not  lapse,  but  such  issue  was  to 
take  his  or  her  share,  in  the  same  manner  as  jf  the  parent  had  lived  tiU  it  vested 
or  became  payable. 

Held,  on  the  construction  of  the  will,  that  the  power  of  alienation,  and  theftbmlote 
ownerriiip  of  the  shares  of  the  sons  in  the  residne,  was  suspended  until  they 
should  respectively  become  thirty ;  that  those  shares  were  not  divisible  er  separ« 
able  from  the  mass  of  the  estate,  until,  and  as  each  became  thirty ;  that  five- 
sevenths  of  the  entire  capital  of  the  estate,  was  thus  suspended  without  regard 
to  any  life  or  lives,  for  a  fixed  period  of  time ;  and  that  the  trusts  of  the  will  were 
therefore  void. 

The  testator's  whole  plan  for  the  division  of  his  estate,  being  in  effect,  destroyed  by 
its  conflict  with  the  rules  of  law,  the  whole  of  the  devises  and  bequests  ibr  the 
children,  which  were  embraced  in  the  trust,  were  declared  void,  and  the  estate 
directed  to  be  divided,  as  upon  an  intestacy. 
Nov.  11, 19,  S20, 1846  ;  April  1, 1847. 

The  original  bill  was  filed,  October  30lh,  1S45,  hy  Osgood 
Field,  against  the  executors,  heirs  and  devisees  of  Moses  Field, 
deceased.  The  bill  charged,  that  M,  FieJd,  the  father  of  the 
complainant,  being  possessed  of  a  large  real  and  personal  estate, 
on  the  12th  day  of  October,  1833,  made  and  published  bis  last 
will  and  testament,  as  follows : 

"  I,  Moses  Field,  of  the  city  of  New  York,  being  weak  of 
.  body,  but  of  sound  disposing  mind  and  memory,  do  make  and 
publish  this,  my  last  will  and  testament,  in  manner  and  form 
following. 

F^rst  I  do  hereby  give,  bequeath  and  devise,  unto  my  broth* 
er  Hickson  W.  Field,  my  friends,  John  M.  Bradhurst  and  Will- 
iam W.  Bradhurst,  of  the  city  of  New  York,  whom  I  hereby 
constitute,  make  and  appoint,  my  executors  and  trustees  of  thi9 
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my  last  will  and  testament,  and  the  surviTors  of  them,  all  my 
estate,  both  real  and  personal,  of  every  nature  and  description, 
in  trust,  and  for  the  uses,  objects  and  purposes  hereinafter  men- 
tioned and  expressed,  and  for  the  purposes  of  enabling  them 
more  fully  to  carry  into  effect  the  provisions  of  this,  my  last 
will  and  testament,  and  for  no  other  use  purpose  or  object ; 
hereby  giving  and  granting  unto  my  said  executors  and  trustees, 
full  power  and  lawful  authority  to  sell,  lease  in  fee  simple,  or 
otherwise  dispose  of  the  whole,  or  any  part  of  my  real  estate,  at 
such  time  or  times,  in  such  parcels  and  in  such  way  and  man- 
ner, and  upon  such  t^rms  and  conditions,  as  to  my  said  execu- 
tors and  trustees,  or  the  survivors  or  survivor  of  them,  in  their 
sound  discretion,  shall  be*deemed  most  advantageous,  and  for 
ihe  true  interest  of  my  estate,  and  to  execute  and  deliver  all  such 
deeds  and  instruments  in  writing,  as  shall  be  requisite  to  carry 
into  full  effect  the  powers  and  authority  to  them  given,  in  and 
by  this,  my  last  will  and  testament ;  and  also  hereby  authorize 
«nd  empower  my  said  executors  and  trustees,  and  the  survivors 
and  survivor  of  them,  from  time  to  time,  as  they  in  the  exercise 
of  a  sound  discretion  shall  deem  for  the  true  interests  of  the 
estate,  to  purchase  with  the  funds  belonging  to  my  estate,  such 
real  estate  as  they  may  deem  proper  and  expedient,  and  take 
and  hold  the  same  as  such  executors  and  trustees  as  aforesaid, 
and  more  especially  to  purchase  in  for  the  benefit  and  use  of 
my  estate,  when  they,  my  said  executors  and  trustees,  or  the 
«urvivors  and  survivor  of  them,  shall  think  it  expedient  so  to  do, 
any  real  estate  which  is  or  may  be  subject  to  any  such  judgment, 
decree  or  mortgage,  as  is,  or  at  any  time  hereafter  may  become 
a  lien,  charge  or  incumbrance ;  and  again  at  the  like  discretion 
of  my  said  executors  and  trustees,  or  the  survivors  and  survivor 
of  them,  to  lease,  sell  and  dispose  of  the  same.    And  generally, 
I  do  hereby  fully  authorize  and  empower  my  said  executors  and 
trustees,  from  time  to  time,  to  invest  all  monies  belonging  to  my 
estate  arising  from  any  source  whatever,  and  not  wanted  imme- 
illately  or  required  to  meet  the  payments  and  advances  required 
to  be  made  under  this  my  said  will,  in  such  way  and  manner  as 
to  them'  my  said  executors  and  trustees,  or  the  survivors  and 
#urviv0r  of  them,  in  the  exercise  of  a  sound  discretion,  shall  be 
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deemed  most  safe  and  productive,  and  for  the  true  interest  of  my 
estate.  Relying  on  the  fidelity,  prudence,  and  good  sense  of  my 
mid  executors  and  trusteed  in  executing  the  various  trusts  and 
powers  to  them  given  and  confided  in  and  by  this  my  last  will 
and  testament. 

To  my  wife,  Susan  K.,  in  lieu  of  her  right  of  dower,  and  of 
all  other  claims,  she  might  or  could  have  to  my  estate  or  any 
part  thereof,  I  give  and  bequeath  an  annuity  of  four  thousand 
dollars  during  her  natural  life,  which  annuity  I  hereby  author^ 
ise,  direct  and  require  my  said  executors  and  trustees  to  pay  to 
my  said  wife  in  quarter-yearly  payments,  from  and  immediate- 
ly after  my  decease,  upon  her  sole  and  separate  receipt,  and  for 
her  sole  and  only  use  and  benefit.    1  also  hereby  authorize  and 
empower  my  said  wife,  whether  she  shall  be  sole,  or  uumarried| 
or  otherwise,  by  her  last  will  and  testament,  duly  made  and  exe- 
cuted, to  give,  bequeath  and  dispose  of,  in  such  way  and  man- 
ner, and  to  such  person  or  persons,  as  she  may  think  proper,  any 
sum  not  exceeding  five  thousand  dollars,  of  my  estate,  which 
sum  I  hereby  authorize  and  require  my  said  executors  and  trus* 
tees  to  pay,  in  pursuance  of  any  such  will,  to  be  made  by  my 
said  wife.    I  also  give  and  bequeath  to  my  said  wife,  the  use  of 
all  my  plate,  and  all  my  household  goods  and  furniture,  of  every 
nature  and  description,  together  with  all  my  horses,  carriages 
and  harness,  during  her  natural  life,  with  the  right  and  privilege 
of  disposing  of  the  same,  or  any  part  thereof,  at  her  discretion, 
and  appropriating  the  proceeds  of  such  sale  to  her  own  use  and 
benefit,  and  of  giving  and  bequeathing  the  same,  or  any  part 
thereof,  by  her  last  will  and  testament.    And  I  likewise  give, 
bequeath  and  devise  to  my  said  wife,  the  dwelling  house  I  now 
occupy,  being  No.  482  Broadway,  in  the  City  of  New  Ifork,  as 
a  residence  for  herself  and  family,  for,  and  during  the  time  she 
shall  choose  to  occupy  and  possess  the  same,  assuch.  The  ground 
rent  of  said  lot,  and  all  assessments  and  taxes  which  shall  from 
time  to  time  be  assessed  or  be  imposed  thereon,  together  with 
all  proper  and  needful  repairs,  to  be  made  to  said  house  and  lot^ 
I  hereby  authorize  and  require  my  said  executors  and  trustee^ 
to  pay  out  of  my  estate,  so  that  my  wife  may  have  and  enjoy  the 
game,  during  the  time  she  shall  occupy  the  same,  as  a  residency 
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«8  aforesaid,  free  from  any  of  those  charges,  impositions  and  ex- 
penses. 

I  also  authorize  my  said  executors  and  trustees  from  time  to 
to  time  to  apply  so  much  of  my  estate  for  the  support  and  educa- 
tion  of  my  seven  minor  children,  hereinafter  named,  until  they 
shall  respectively  attain  the  age  of  twenty-two  years,  as  to 
them,  my  said  executors  and  trustees  shall  seem  proper,  neces- 
sary and  reasonable : 

To  my  five  sons,  to  wit,  Maunsell  Bradhurst,  Osgood,  Frank- 
lin Clinton,  Moses  Augustus,  and  William  Hazard,  I  give  and 
bequeath  to  each,  the  sum  of  ten  thousand  dollars,  to  be  paid  to 
each  of  my  said  sons,  as  they  severally  and  respectively  shall 
attain  the  age  of  twenty-two  years,  and  the  remaining  sum  of 
five  thousand  dollars,  to  be  paid  to  each  of  them  as  they  several- 
ly and  respectively  shall  attain  the  age  of  twenty-five  years. 

To  my  two  daughters,  Susan  Maria,  and  Garoline  Matilda, 
I  give  and  bequeath  to  each  the  sum  of  three  thousand  dollarsi 
to  be  paid  to  each  of  them,  respectively  on  the  day  of  their  mar^ 
riage,  provided  they  shall  marry  with  the  consent  and  approba- 
tion of  their  mother,  if  living,  or,  in  case  of  her  death,  with  the 
like  consent  and  approbation  of  my  said  executors  and  tnis* 
tees,  or  the  majority  of  them,  or  the  survivors  or  survivor  of 
them ;  should,  however,  my  said  daughters  marry  against  the 
consent  of  their  mother,  or  in  case  of  her  death,  against  the 
consent  of  my  said  executors  and  trustees,  still,  I  authorize  and 
requite  my  said  executors  and  trustees  to  pay  said  legacies, 
whenever  thereafter,  their  mother  shall,  in  writing,  signify  her  ' 
reconciliation  to  such  marriage,  and  will  give  her  consent  to  the 
payment  of  such  legacy,  or,  in  case  of  the  decease  of  the  mother, 
whenever  my  executors  and  trustees,  or  the  majority  of  them,  or 
the  survivors  or  survivor  of  them,  shall  think  it  discreet  or  prop- 
er, to  pay  the  same.  But,  in  case  my  said  daughters,  or  either 
of  them,  shall  remain  sole  and  unmarried,  at  the  age  of  twenty- 
two  years,  then,  I  authorize,  direct  and  require,  the  legacies, 
aforesaid,  to  be  paid  to  them,  respectively,  on  their  arriving  at 
that  age. 

After  the  payment  of  all  my  just  debts  and  funeral  expenses,  and 
all  reasonable  and  necessary  expenses,  incident  to  the  execution  of 
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this,  my  last  will,  together  with  the  several  legacies,  bequests,  and 
other  monies  to  be  paid,  as  herein  before  mentioned,  directed  and  re-t 
quired,  or,  after  my  said  executors  and  trustees  shall  have  prop-, 
erly  provided  for  the  payment  of  such  legacies,  bequests  and 
sums  of  money  ;  my  will  is,  and  I  do  hereby  authorize  and  re- 
quire my  said  executors  and  trustees,  to  invest  the  residue  of  my 
said  estate,  of  every  nature  and  description,  in  such  way  and 
manner,  as  they  shall  deem  most  safe  and  productive,  and  the 
income  arising  therefrom,  whether  the  same  be  in  rents  and  pro- 
fits of  real  estate,  or,  ^the  interests  or  dividends  derived  from 
mouey  loaned,  or  otherwise  invested,  to  be  paid  in  equal  parts 
or  portions,  to  my  children,  which  shall  then  be  living,  and,  ia 
case  any  or  either  of  my  said  children  shall  have  died,  leaving 
lawful  issue,  to  the  issue  of  such  deceased  child  or  children,  so 
that  the  issue  of  such  deceased  child  or  children,  shall  be  enti- 
tled to,  and  take,  in  equal  parts  or  shares  that  portion  of  my  es- 
tate, which  would  have  been  coming  to  his,  her,  or  their  par- 
ents, until  my  before-named  sons,  shall  respectively,  attain  the  age 
of  thirty  years  ;  and,  as  my  said  sons  shall  respectively  attain 
the  age  of  thirty  years,  my  will  is,  and  I  do  hereby  order  and 
direct,  that  my  said  sons  respectively,  shall  have  and  take  their 
joint  and  equal  portions  of  such  residue  of  my  estate.  The 
shares  or  portions  of  my  estate,  which  shall  be  set  apart  for,  or 
intended  for  the  use  and  benefit,  of  my  two  before-named 
daughters,  under  this  my  last  will,  shall  not  be  paid  to  them, 
my  said  daughters,  or  either  of  them,  but  the  income  only  aris- 
ing from  the  same,  shall  be  paid  to  them,  respectively,  during 
their  natural  lives.  And  in  case  of  their  marriage,  such  income 
to  be  applied  for  their  sole  and  separate  use  and  benefit,  and  to 
be  paid  upon  their  sole  and  separate  receipt  for  the  same.  And 
at  the  decease  of  my  said  daughters  respectively,  the  shares  or 
portions  of  such  residue  of  my  estate,  which  shall  be  appropriat- 
ed, or  set  apart,  for  their  use  and  benefit,  or  the  portion  from 
which  they  shall  respectively  be  entitled  to  receive  the  in- 
come therefrom,  in  pursuance  of  this  my  will,  shall  go  and  de« 
scend  to  the  heir-at-law,  or  next  of  kin  of  my  said  daughters  re- 
spectively, in  the  way  and  manner,  as  if  my  said  daughters  had 
been  in  possession  of  such  share  or  portion,  and  had  died  intes* 
tate. 
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And  I  do  further  will,  order  and  direct,  that,  in  case  any  or 
either  of  my  before-mentioned  children  shall  die  before  any  or 
either  of  the  legacies,  bequests,  or  devises,  given  to  them,  respec- 
tively, under  this,  my  last  will  and  testament,  shall  vest  or  be* 
come  due  and  payable,  leaving  lawful  issue ;  such  legacy,  he* 
quest,  or  devise,  shall  not  lapse,  but  shall  go  and  descend,  or  bo 
paid  over  to  the  issue  of  such  deceased  child  or  children,  in 
the  same  manner  as  if  such  deceased  child  or  children  had 
lived,  until  the  legacies,  bequests  or  devises,  given,  bequeathed 
and  devised  to  him,  her,  or  them,  respectively,  under  this  my 
will,  had  vested  or  had  become  due  or  payable,  so  that  the  issue 
of  such  deceased  child  or  children  shall  have,  hold,  take,  and 
receive  the  legacies,  share,  or  portion  of  my  estate,  which  would 
have  been  coming  to  the  parent  of  such  issue  if  living.  And 
lastly,  I  do  hereby  revoke  and  annul  all  other  and  former  witla 
by  me  made.'' 

The  bill  further  stated,  that  Moses  Field,  in  the  same  year 
1833,  departed  this  life,  and  his  will  was  duly  admitted  to  pro* 
bate  by  the  surrogate  of  the  city  and  county  of  New  York,  on 
or  about  the  26th  day  of  December,  A.  R  1833;  and  that 
Hickson  W.  Field,  of  the  city  of  New  York,  nominated  as  one 
of  the  executors,  was  duly  qualified  to  act  as  such,  and  letters 
testamentary  were  thereupon  granted  to  him,  on  the  25th  day  of 
January,  1^4. 

That  on  the  3ist  day  of  March,  1840,  John  Maunsell  Brad- 
hurst,  of  the  city  of  New  York,  also  nominated  as  one  of  the 
executors  in  the  will,  was  also  duly  qualified  as  such  executor. 

That  William  W.  Bradhurst,  nominated  in  the  will  as  one  of 
the  executors,  has  never  qualified,  nor  acted  in  any  manner  ia 
the  premises. 

That  Moses  Field  left  him  surviving,  his  widow  Susan  K. 
Field,  and  the  seven  children  mentioned  in  the  will,  all  of  whom 
were  at  the  time  of  their  father's  death,  infants  under  the  age  of 
twenty-one  years ;  and  that  their  mother,  Susan  K.  Field,  de- 
parted this  life  in  the  year  1834. 

The  bill  further  stated,  that  the  acting  executors  upon  the 
death  of  the  testator,  took  possession  of  all  his  estate,  real  and 
personal,  and  have  managed  the  same  ever  since.    That  they 
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have  passed  their  accounts  as  such  executors,  up  to  April  1st, 
1844.  That  the  complainant  and  his  brother,  Maunseil  B.,  are 
both  or  full  age ;  and  the  other  five  children  are  still  infants,  the 
youngest  being  eleven  years  old.  That  the  net  annual  income 
of  the  esute,  is  nov  $16,000,  of  which  $7000  is  derived  from 
real  estate. 

The  bill  charged  that  the  trusts  of  the  will  were  invalid  and 
void,  and  it  prayed  that  the  same  might  be  avoided  and  set  aside, 
and  the  testator  declared  to  have  died  intestate,  as  to  all  his 
property  except  that  specifically  bequeathed.  That  the  execu- 
tors might  account,  and  pay  over  and  deliver  the  property  to  the 
heirs  at  law  and  next  of  kin,  according  to  their  respective  rights 
and  interests ;  and  for  general  relief. 

The  answer  of  H.  W.  Field  and  J.  M.  Bradhurst,  the  execu* 
tors,  admitted  the  facts  set  forth  in  the  bill.  It  stated  that  a  suit 
in  chancery  had  been  prosecuted  against  them,  together  with 
the  heirs  and  devisees,  by  Charles  A.  Williamson  and  others,  for 
the  recovery  of  a  large  and  valuable  portion  of  the  testator's  real 
estate,  together  with  a  large  sum  for  the  rents  thereof;  in  which 
a  decree  had  been  pronounced  against  the  defendants  by  the 
assistant  vice-chancellor.(a) 

That  a  suitable  indemnity  should  be  made  to  the  executors, 
out  of  M.  Field's  estate,  in  respect  of  that  decree,  and  their  lia- 
bility thereon.  And  that  the  executors  had  filed  a  bill  in  this 
court,  asking  a  construction  of  the  will,  and  the  direction  of  the 
court  in  the  premises ;  to  which  they  were  ready  and  desirous 
to  submit  themselves. 

The  infant  defendants  answered  by  their  guardian  ad  litem, 


(a)  See  the  case,  WiUiammm  v.  Field,  3  Sand.  Ch.  R.  533.  It  appeared  at 
the  hearioir  of  this  caoae,  that  under  the  decree  in  that  snit,  the  master  to  whom 
it  was  referred*  had  reported  that  there  was  upwards  of  |^43,000,  due  to  the  com- 
plainaots  therein  from  the  estate  of  Mooes  Field,  for  the  rents  and  profits  of  tMh 
store  and  lot  in  Broadway  there  in  qaestion,  after  eztuignishing  Mr.  Field's  lieot 
and  making  all  the  allowances  directed  by  the  decree.  The  suit  of  WiUUmu9n  ^ 
JPield,  was  settled  between  the  parties,  pending  the  appeal ;  and  as  it  was  reportedv 
j>y  the  defendants  paying  to  the  complainants  about  one  half  the  value  of  the  ston 
and  loty  and  of  the  sum  reported  by  the  master. 
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to  the  original  bill,  as  well  as  to  that  of  the  executors,  and  the 
cause  as  to  them,  was  brought  on  upon  a  master's  report  of  the 
truth  of  the  statements  in  the  bills. 

The  cross  bill  of  the  executors,  set  forth  the  will,  their  pro- 
ceedings under  it,  the  passing  of  their  accounts,  and  the  suit, 
decree  and  appeal,  in  Williamson's  suit.  It  submitted  that  the 
will  was  valid,  and  asked  the  protection  and  direction  of  the 
court  in  the  premises ;  claiming  in  any  event,  an  indemnity 
against  the  decree  in  favor  of  Williamson  and  others. 

The  cause  was  brought  to  a  hearing  on  the  original  and  cross 
bills,  and  the  answers  to  the  same.  AH  the  persons  in  being, 
who  had  an  interest  or  a  possibility  under  the  provisions  of  the 
will,  were  parties  to  the  suit. 

'    John  Jay,  for  the  complainant  in  the  original  suit. 

The  general  frame  work  of  the  will  nday  be  thus  stated. 
The  testator  devises  to  his  executors  and  trustees,  with  full 
powers  to  sell,  lease,  or  otherwise  dispose  of,  all  his  real  and  per- 
sonal estate,  in  trust,  for  the  uses  and  purposes  therein  men- 
tioned, and  for  none  others. 

1.  The  trustees  are  directed  to  apply  so  much  of  the  estate  as 
they  shall  think  proper,  to  the  support  and  education  of  his 
seven  minor  children,  until  they  shall  respectively  attain  the 
age  of  twenty-two  years. 

2.  After  the  gift  of  an  annuity,  &c.,  to  the  widow,  (who  is 
long  since  dead,)  the  testator  gives  and  bequeaths  to  his  five 
sons,  each  ten  thousand  dollars,  to  be  paid  to  them  as  they 
arrived  at  twenty-two,  and  five  thousand  dollars  more  at  twenty^ 
five  years ;  and  to  the  two  daughters,  three  thousand  dollars 
each,  to  be  paid  on  their  marriage,  if  with  consent,  &c.,  or  at  22 
if  then  unmarried. 

3.  The  trustees  are  generally  directed  to  invest  all  moneys, 
))ot  immediately  wanted  or  required  to  meet  the  payments  and 
advances  required  by  the  will,  as  may  be  most  safe  and  produc- 
tive to  the  estate. 

4.  They  are  specially  required,  after  paying  all  just  debts^ 
and  the  several  legacies,  bequests,  &c,,  or  providing  for  the  pay- 
ment of  the  same,  to  invest  the  residue  of  the  estate  of  every 
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description,  and  to  pay  the  inconie  thereof  in  equal  parts  to  his 
children  who  should  then  be  living,  (that  is  at  the  age  of  twenty- 
two  years ;)  as  to  the  issue  of  any  deceased  child,  so  that  the 
issue  shall  take  the  share  which  would  have  been  coming  to  the 
parent;  until  the  sons  respectively  should  attain  the  age  ctf 
thirty  years. 

6.  As  the  sons  respectively  attain  the  age  of  thirty,  they  shall 
have  and  take  their  joint  and  equal  portions  of  the  residue  of 
the  estate. 

6.  Shares  or  portions,  are  to  be  set  apart  for  the  use  and  bene- 
fit of  the  daughters,  the  income  of  which  is  to  be  paid  to  them 
during  their  respective  lives,  and  on  their  deaths,  the  principal 
is  to  descend  to  their  heirs  at  law. 

7.  The  testator  specially  provides,  that  in  case  of  the  death  of 
any  child,  leavini;  issue,  before  the  devises,  bequests  and  lega- 
cies, shall  have  vested  or  become  due  or  payable,  the  same  shall 
not  lapse,  but  Aall  go  to  the  issue  in  the  same  manner  as  if  the 
deceased  child  had  lived  until  they  had  vested,  or  had  become 
due  and  payable. 

On  this  we  make  the  following  points : 

I.  As  to  the  accumulation  directed. 

The  dijreetion  to  the  trustees  to  invest  all  moneys  not  imme- 
diately wanted,  &c.,  coupled  with  the  direction  to  apply  so 
much  of  the  estate  as  they  shall  think  prop^ ,  to  the  education 
and  support  of  the  seven  minor  chUdren  until  they  respectively 
attain  the  age  of  twenty  two  years ;  authorizes  and  requires  an 
accumulation  of  the  rents  and  profits  during  that  period ;  and 
such  direction  as  regards  the  time  beyond  the  minority  of  the 
children,  is  void.  (1  Rev.  Stat.  726,  §  37 ;  Hawley  v.  James^  6 
Paige,  481,  S.  C.  16  Wend.  117 ;  Vail  v.  Vaii,  4  Paige,  328.) 

II.  As  to  ibe  trust  term  for  the  five  sons. 

1.  The  ^ill  clearly  contemplates  and  intends,  that  the  estate 
shall  be  kept  in  bulk,  undivided,  without  partition  or  allotment 
among  the  sons,  until  they  respectively  reach  thirty  years,  when 
each  in  turn  is  to  take  his  share  of  the  residue ;  and  in  case  of 
the  death  of  a  son  leaving  issue,  as  the  issue  is  to  take  the  exact 
portion  which  would  have  been  coming  to  the  parent  if  living, 
the  taking  is  necessarily  postponed  until  the  period  when  the 
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parent,  If  living,  would  have  become  entitled;  for  until  that 
period  arrived,  it  would  be  impossible  to  determine  what  the 
share  would  be.  This  fixes  an  absolute  term  for  the  continu- 
ance of  the  trust  estate,  and  suspends  the  power  of  alienation 
beyond  that  period  prescribed  by  law.  {Boj/nton  v.  Hoyt^  1 
Denio,  63,  69 ;   Van  Vechten  v.  Van  Veghten^  8  Paige,  110.) 

2.  The  bequest  of  the  income  to  the  children  who  should  then 
be  living,  (to  wit,  at  the  age  of  twenty-two  respectively,)  is  not 
vested,  but  contingent  on  their  being  then  alive ;  and  lapses  in 
case  of  the  death  of  the  legatee  before  that  age,  without  issue. 
A  special  provision  alone  preventing  it  from  lapsing  in  case  of 
the  death  of  a  child  leaving  issue.  {Patterson  v.  Ellisy  11 
Wend.  269,  and  cases  quoted  in  the  opinion  of  Ch.  J.  Savage ; 
Preston  on  Legacies,  77,  80,  81,  83  ;  Manning  v.  Herbert^ 
Ambler,  579.) 

3.  The  devise  to  the  sons  of  their  respective  shares  of  the 
tesidue  of  the  estate,  as  they  respectively  attain  the  age  of  thirty 
years,  is  contingent  upon  their  attaining  that  age,  and  will  lapse 
on  the  death  of  a  son  under  thirty,  without  issue ;  because, 

(a)  Such  is  the  legal  and  settled  construction  given  to  the 
same  and  similar  language  tised  in  devises. 

(6)  Such  was  the  evident  intention  of  the  testator,  as  shown 
by  the  special  provisions,  that  in  case  of  the  death  of  a  child  with- 
out issue,  before  the  devise  should  vest,  the  devise  should  not  lapse, 
but  should  go  to  the  issue  as  if  the  parent  had  lived,  until  the 
devise  had  become  rested.  {Judd  y.  Judd,  3  Simons,  626 ; 
Newman  v.  Newman,  10  ibid.  61 ;  Festing  v.  Allen,  12  Mees. 
&/  Welsby,  279  ;  Duffield  v.  Duffield,  3  Bligb,  331,  336 ;  Haw. 
ley  V.  James,  16  Wend.  242 ;  Rowe  v.  Briggs,  16  East,  406  ; 
Doe  V.  Scudamore,  2  B.  &  P.  289 ;  Doe  v.  Bagshaw,  6  T.  R. 
612.  Also,  2  Merivale,  363,  394 ;  1  Dougl.  76  ;  2  Keen,  203  ; 
1  Beavan,  lOQ ;  14  Wend.  266 ;  6  Clueen's  Bench  R.  224 ;  13 
Wend.  178.) 

4.  The  share  of  each  son  in  the  income  and  in  the  residue  of 
the  estate  being  contingent,  and  lapsing  in  case  of  his  death 
without  lawful  issue,  the  power  of  alienation  as  regards  such 
sharO)  may  be  suspended  beyond  two  lives  in  beingi  and  the 
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devise  in  consequently  illegal  and  void.    {Hawley  v.  James^  16 
Wend.  120 ;  Boynton  v.  Hoyt,  1  Denio,  63.) 

III.  Of  the  trust  for  the  two  daughters. 

The  two  shares  to  be  set  apart  for,  or  intended  for  the  daugh« 
lers,  are  devised  in  trust,  not  contingently,  but  absolutely  ;  a  life 
estate  in  the  income  being  given  to  the  daughters,  and  the  prin* 
cipal,  on  their  deaths,  to  their  legal  heirs.  This  devise  does  not 
contravene  the  provisions  of  the  statute,  and  being  distinct  and 
separate  from  the  illegal  portions  of  the  will,  must  be  main- 
tained. {Parks  V.' Parks  J  9  Paige,  117,  per  Walworth,  Ch. ; 
Darling  v.  Rogers,  22  Wend.  433 ;  Kane  t.  QM,  24  ibid. 
666 ;  Coster  v.  LorUlard,  14  ibid.  266 ;  Hawley  v.  James^  6 
Paige,  318  ;   Van  Vechten  y.  Van  Veghten,  8  ibid.  110.) 

lY.  Of  the  legacies.  The  legacies  are  distinct,  independent 
and  valid  provisions  of  the  will,  and  their  interest  became  vested 
in  the  legatees ;  because.  First ;  They  are  separated  from  the 
estate  of  the  testator.  Second.  The  gift  is  immediate  and  ab- 
solute, although  the  payment  is  postponed.  ( Patterson  v.  Ellis, 
11  Wend.  269 ;  Hone's  Ex'rs  v.  Van  Schaick,  20  ibid.  664 ; 
K<me  v.  Oott,  24  ibid.  664 ;  Hawley  y.  James,  16  ibid.  181, 
opinion  of  Bronson,  J. ;  8  Paige  106 ;  9  ibid^  117.) 

Y.  Of  the  power  of  the  trustees  to  partition.  The  deyise  of 
the  residue  of  the  estate,  with  the  exception  of  the  two  shares 
intended  for  the  daughters,  being  inyalid,  no  estate  vested  in  the 
trustees,  but  the  same  descended  immediately  to  the  sons  as  heirs 
at  law.  But  the  direction  to  the  trustees,  to  divide  the  estate 
among  the  sons,  as  they  respectiyely  came  of  30  years,  should 
be  regarded  as  a  power  in  trust,  void  only  as  to  the  time  at  which 
it  was  to  be  executed,  and  valid  so  far  as  to  authorize  a  sale 
and  partition  of  the  property  among  the  parties  entitled  thereto. 
{Irving  v.  De  Kay^  9  Paige,  621,  630.  And  see  8  ibid.  106, 
and  4  ibid.  328.) 

Horace  F.  Clark,  for  the  executors,  the  complt^nants  in  the 
cross  suit,  argued  the  following  points. 

I.  By  means  of  the  provisions  of  the  will,  the  whole  of  the 
residuary  estate  of  the  testator,  is  divided  into  seyen  separate 
shares  or  trust  funds,  or  into  as  many  shares  or  trust  funds  a|3 
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there  might  be  children  of  the  testator  or  issue  of  such  childrea 
living  at  the  time  of  his  death. 

This  distribution  of  the  estate,  was  to  take  effect  immediately 
upon  the  death  of  the  testator,  and  is  not  required  to  be  post- 
poned to  the  period  when  the  sons  of  the  testator  shall  respect- 
ively become  entitled  to  the  possession  of  their  several  shares 
of  the  estate.  There  is  therefore  no  suspension  of  the  power  of 
alienation  of  any  portion  of  the  estate  for  an  absolute  term,  oi 
for  any  longer  period  than  a  single  life  in  being  at  the  time  of 
the  death  of  the  testator.  (The  counsel  referred  to  and  com- 
mented on  the  will  cases  of  Lorillard,  14  Wend.  265 ;  James,  16 
ibid.  120 ;  Hone,  20  ibid.  664 ;  and  Pye,  MS.) 

II.  It  was  the  evident  intention  of  the  testator,  that  after 
making  provision  for  the  payment  of  the  annuity  to  his  widow, 
and  the  other  specific  charges  of  the  will ;  separate  shares  and 
portions  of  his  estate  should  be  set  apart  for  each  of  his  children, 
and  such  intention  is  manifested  by  the  very  language  of  the 
will.  The  shares  so  set  apart  or  appropriated  for  the  several 
sons  of  the  testator,  are  directed  to  be  held  by  the  executors  in 
trust  for  them  severally,  until  they  shall  respectively  attain  the 
age  of  30  years,  when  they  are  permitted  to  take  possession  of 
their  several  shares.  The  power  of  alienation  of  each  share,  is 
thus  suspended  until  the  son  for  whom  it  was  set  apart,  shall 
attain  the  age  of  30  years,  and  such  suspension  cannot  by  possi- 
bility extend  beyond  a  single  life.  In  case  of  the  death  of  any 
one  of  the  sons,  under  the  age  of  30,  his  share  at  onoe  descends 
in  fee,  and  the  suspension  of  the  power  of  alienation  ceases. 

III.  The  separate  shares  or  portions  of  the  estate  set  apart  for 
the  daughters  of  the  testator,  are  to  be  held  by  the  executors 
in  trust  for  them  severally  during  their  respective  lives,  and  such 
shares  are  limited  over  in  fee  to  their  heirs  at  law  or  next  of  kin. 
The  power  of  alienation  of  the  shares  of  the  estate  set  apart  for 
each  of  the  daughters  of  the  testator,  is  therefore  not  suspended 
beyond  a  single  life. 

lY.  The  income  of  the  several  shares  of  the  estate  of  the  tes- 
tator, is  directed  to  be  paid  over  to  his  childi-en.  The  period 
when  the  payment  over  of  income  is  to  be  made,  is  not  post- 
poned ;  and  the  children  of  the  testator,  or  the  issue  of  a  de- 
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ceased  child,  are  therefore  entitled  to  take  the  income  immedi* 
ately.  No  accumulation  is  directed,  or  necessarily  implied,  and 
there  can  be  none  without  a  violation  of  the  express  directions 
of  the  will. 

Y.  The  authority  to  the  executors  to  apply  from  time  to  time, 
so  much  of  his  estate  as  they  should  deem  necessary,  for  the 
support  and  education  of  his  children,  until  they  should  respect* 
ively  attain  the  age  of  22  years,  was  intended  to  justify  them  in 
the  expenditure  at  their  discretion,  of  the  principal  of  their  seve- 
ral shares  for  the  purpose  of  their  support  and  education  up  to 
that  period,  if  their  lives  so  long  continued.  After  that  period, 
the  income  only  is  to  be  appropriated.  It  is  not  necessary  that 
the  estate  of  the  testator  should  be  kept  in  bulk  and  undivided, 
in  order  to  carry  this  intention  into  effect.  The  provision  in 
question,  does  not  relate  to  the  income  of  the  estate,  of  which 
entire  disposition  is  made  in  a  subsequent  portion  of  the  will. 
This  provision  of  the  will  can  therefore  have  full  effect,  without 
contravening  the  statute  prohibiting  the  suspension  of  the  power 
of  alienation  for  an  absolute  term,  or  that  prohibiting  the  accu- 
mulation of  the  income  of  real  or  personal  estate  beyond  the 
expiration  oi  the  minority  of  the  persons  for  whose  benefit  such 
accumulation  is  directed. 

YI.  The  whole  will  can  without  any  violation  of  its  terms  or 
plain  intent,  be  so  construed  as  to  contravene  none  of  the  pro* 
visions  of  law.  If  so,  such  construction  must  be  given  to  it,  and 
the  necessary  consequential  directions  must  be  made  to  give 
effect  to  such  construction,  notwithstanding  the  peculiar  frame 
of  the  will. 

It  is  presumed  that  no  question  will  be  raised  as  to  the  va- 
lidity of  the  purposes  of  the  several  trusts  of  thjs  will,  under  the 
provisions  of  the  revised  statutes. 

Yli.  If  it  should  be  held  that  the  direction  to  the  executors  to 
withhold  from  the  sons  of  the  testator,  their  several  shares  of  his 
residuary  estate,  until  they  shall  respectively  attain  the  age  of 
30  years,  necessarily  causes  an  illegal  suspension  of  the  power 
of  alienation  ;  or  that  for  any  other  cause  the  general  plan  of  the 
will  must  be  disturbed,  it  is  in  that  event  submitted,  that  such 
equitable  adjustments  should  be  directed  between  the  sons  and 


642  CASES  m  CHANCERY, 

Field  ▼.  Field'a  Exeeaton. 

daughters  of  the  testator,  as  shall  secure  a  just  and  equal  divisioa 
of  the  estate  among  them. 

yill.  In  any  event,  all  the  acts  of  the  executors  in  and  about 
the  execution  of  the  will,  should  be  ratified  and  confirmed,  and 
their  accounts  since  the  first  day  of  April  1844,  to  which  time 
they  have  heretofore  accounted,)  should  be  settled  in  such  man- 
ner as  the  court  may  direot  They  should  also  be  directed  to 
retain  in  their  hands,  out  of  the  whole  estate,  a  sufficient  sum 
to  make  provision  for  the  event  of  the  final  affirmance  of  the  de^ 
cree  appealed  from  in  the  suit  of  Williamson  and  Wife  and 
pthers.  The  executors  should  also  be  allowed  their  costs  of  the 
suit  to  be  taxed,  and  their  reasonable  counsel  fees  to  be  paid  out 
of  the  estate. 

. 

Theodore  Sedgwick^  for  the  infant  defendants. 

The  general  scope  of  the  will  in  question,  is  as  follows  : 

The  testator  first  devises  and  bequeaths  to  his  executors  all 
his  estate,  real  and  personal,  in  trtisty  with  power  to  feo^e,  sellf 
and  invest,  all  monies  not  wanted  for  use. 

After  making  a  provision  for  his  wife,  he  authorizes  the  exec- 
utors and  trustees,  to  apply  as  much  of  his  estate  to  the  support 
and  education  of  his  seven  minor  children,  till  they  respectively 
attain  twenty-two,  <is  the  executors  shall  think  proper. 

He  then  gives  and  bequeaths  to  each  of  his  five  sons,  the  sum 
ef  ^10,000,  to  be  paid  to  them  as  follows  :-^$6(H)0  to  be  paid  to 
each  of  them,  as  they  severally  and  respectively  attain  twenty- 
two,  and  the  remaining  $6000  to  be  paid  to  each  of  them  as 
they  respectively  attain  26. 

He  then  gives  and  bequeaths  to  his  two  daughters,  each  the 
sum  of  $3000,  tf)  be  paid  to  them  respectively  on  the  day  of 
their  marriage,  provided  they  marry  with  consent,  &c. ;  but  if 
they  are  sole  and  unmarried  at  22,  the  executors  are  required  to 
pay  the  legacies  on  their  arriving  at  that  age. 

He  then  directs  his  executors  and  trustees,  after  the  payment 
of  debts,  d6C.,  and  legacies,  or  after  the  trustees  have  provided 
for  them,  to  invest  the  residue  of  his  estate,  and  to  pay  the  in- 
come in  equal  parts  to  the  children  who  shall  then  be  living ;  (in 
ca;se  any  of  the  children  have  died|  leaving  lawful  issue^  they 
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to  take  in  place  of  the  parents,)  until  they  shall  respectively  at- 
tain the  age  of  30,  and  as  they  attain  30,  they  are  to  take  theit 
Bqual  parts  of  the  estate. 

The  shares  or  portions  of  his  estate,  which  shall  be  set  apart 
for,  or  ihtended  for  the  use  and  benefit  of  his  daughters^  are  not 
to  be  paid  to  them  ;  but  the  iddome  only,  for  their  natural  lives^ 
and  on  their  decease,  to  their  heirs  at  law,  or  next  of  kin. 

If  any  of  the  children  die  leaving  issUe,  before  the  legacies, 
bequests  or  demises,  shall  vest  or  become  due  or  payable,  the  le- 
gacy, &c.,  is  not  to  laplse,  but  to  go  to  the  issue  of  such  deceas- 
ed  child,  as  if  they  had  vested,  or  had  become  due  and  payable. 

On  the  construction  of  this  will,  I  submit  the  following 
points  : — 

1.  T^he  trust  term  violates  the  provision  of  the  statute.  Thd 
Ivhole  estate  being  vested  in  trustees,  until  the  five  sons  respec- 
tively attain  the  age  of  30,  and  no  provision  being  made  for  the 
Ishares  of  the  sons  who  die  before  that  period^  without  issue^ 
those  shares  must,  in  such  case,  go  over,  and  thus  the  power  of 
alienation  may  be  suspended  for  the  lives  of  more  than  two  of 
the  sons  ;  this  is  fatal.  {Coster  v.  Lorillardj  14  Wendell,  265 ; 
Hone  V.  Van  Schdick,  7  Paige,  221,  231 ;  20  Wend.  564.) 

II.  The  estate  is  undivided  in  the  hands  of  the  executors ; 
and  that  the  shares  of  the  sons  go  over,  in  case  of  their  respec^ 
tive  deaths  before  the  age  of  30,  without  issue,  is  apparent  from 
the  whole  scope  of  the  will. 

•  1.  The  testator  has  provided,  in  regard  to  the  daughters^ 
that  their  shares  are,  at  all  events,  to  go  to  the  next  of  kin. 

2.  He  has  provided  for  the  shares  of  the  sons  leaving  issue. 

3.  He  has  omitted  to  make  any  provision  for  the  case  of  their 
dying  without  issue. 

4.  He  has  used  technical  language,  and  declared  that  they  are 
not  to  vest ;  and  the  result,  from  the  silence  as  well  as  the  lan- 
guage of  the  will,  is,  that  the  shares  of  the  sons  who  die  with- 
out issue  before  attaining  30  years,  go  over. 

III.  The  only  partition  contemplated  by  the  will,  is  as  the 
sons  respectively  attain  30.  The  contrary  supposition  is  ab- 
surd ;  for  Jirstj  there  is  no  such  power  given  by  the  will,  al- 
though it  is  minute  in  its  description  of  the  powers  of  the  exec- 


644  CASES  IN  CHANCERY. 


Field  T.  Field's  fixecaton. 


utors ;  and  second,  no  such  power  is  requisite  to  carry  into  effect 
the  objects  of  the  testator. 

lY.  The  legacies  are  all  future  and  contingent,  and  to  be  rais- 
ed out  of  the  general  trust  fund.  They  cannot  be  separated  and 
saved,  but  must  go  with  the  general  fund  to  be  divided  among 
the  children  of  the  testator,  as  next  of  kin.  (Hone  v.  Van  jSchaick^ 
7  Paige,  221 ;  S.  C.  20  Wend.  564.) 

y.  The  legacies  being  payable  at  a  future  day,  cannot  be  paid 
by  the  executors  out  of  the  personal  property,  as  such.  They 
are  charged  on  the  trust  fund,  and  if  the  trust  is  bad,  they  must 
necessarily  fail. 

VL  The  legacies  due  the  daughters,  must  clearly  fail  on  this 
ground,  and  if  this  be  so,  it  will  be  more  consonant  to  the  testa- 
tor's intention,  that  all  the  legacies  should  fail.  {BirdsaU  v. 
Hewlett,  1  Paige,  33 ;  Marsh  v.  Marsh,  2  Edw.  166 ;  Patterson 
v.jBZ/w,  11  Wend.259.) 

Yll.  If  the  trust  fund  could  be  held  good  as  to  the  shares  of 
the  daughters,  on  the  ground  that  the  portions  are  to  be  m/  apart 
absolutely,  invested,  and  not  dependent  on  more  than  two  lives ; 
^11,  the  remainder  of  the  trust,  as  to  the  sons,  being  void,  and 
the  trust  one  and  indivisible ;  the  whole  trust  term  must  fail. 
The  power  to  make  partition,  must  share^  the  fate  of  the  trust 
term  ;  and  if  the  latter  is  bad,  the  former  must  fall  with  it. 

YIII.  If  the  trust  can  be  sustained  as  to  the  daughters,  it  must 
still  be  declared  void  as  to  the  sons,  and  their  shares  must  de- 
scend to  them  as  next  of  kin  or  heirs  at  law  of  the  testator. 

IX.  There  is  evident  accumulation  intended  by  die  will ; 
and  the  idea,  that  the  testator  meant  his  executors  to  expend 
the  principal  of  his  estate  on  his  infant  children,  is  utterly 
inadmissible. 

The  Yice-Chancellor. — The  testator  has  vested  his  whole 
estate,  real  and  personal,  in  his  executors  as  trustees,  upon  a 
variety  of  active  trusts,  which,  if  valid,  confer  upon  them  the 
entire  legal  title. 

Their  validity  turns  upon  the  construction  of  the  residuary 
clause  in  the  will. 

After  providii^  for  his  wi&'s  annuity,  and  the  payment  of  pe- 


NEW  YORK— APRIL,  1847.  645 

Field  T.  Field's  Execoton. 

cuniary  legacies  to  all  his  children,  the  testator  directs  the  whole 
residue  of  his  estate  to  be  invested,  so  as  to  be  safe  and  produc- 
tive. No  conversion  of  real  estate  is  enjoined ;  and  he  evidently 
contemplated  that  a  part  of  the  residue  would  be  real  estate,  for 
he  speaks  of  the  rents  and  profits  as  forming  a  part  of  the  in- 
come, it  may  be  observed  further,  in  this  connection,  that  the 
residuary  gifts  are  future  estates  and  interests,  and  it  is  there- 
fore wholly  immaterial  in  the  discussion  of  the  validity  of  the 
trusts,  whether  the  property  be  regarded  as  personal  estate  or  as 
realty..  (See  Arnold  v.  Gilbert,  before  the  late  assistant  vice- 
chancellor,  May  23,  1846.)(a) 

Pursuing  the  will,  the  trustees  are  to  pay  the  income  arising 
from  the  whole  residue,  in  equal  parts  or  portions,  to  his  chil- 
dren who  shall  then  be  living,  and  to  the  issue  of  any  who  shall 
have  died,  (the  latter  receiving,  per  stirpes;)  until  the  sons 
should  respectively  attain  the  age  of  thirty  years.  As  they  re- 
spectively attain  that  age,  they  are  to  have  and  take  respectively 
their  joint  and  equal  portions  of  the  residue  of  the  estate.  The 
daughters,  however,  were  to  have  merely  the  income  of  their 
shares  or  portions  during  life,  for  their  separate  use,  and  upon 
their  death,  the  capital  was  to  go  to  their  respective  heirs  at  law, 
and  next  of  kin,  as  upon  an  absolute  ownership  of  the  daugh- 
ters and  their  intestacy. 

There  is  a  further  provision,  that  if  either  of  the  testator's 
children^  should  die  before  any  of  the  legacies  or  devises  given 
to  them  respectively  by  the  will,  should  vest  or  become  due  and 
payable,  leaving  lawful  issue ;  such  legacy  or  devise  should  not 
lapse,  but  should  descend  or  be  paid  to  such  issue,  in  the  same 
manner  as  if  such  deceased  child  had  lived  until  the  legacies 
or  devises  to  him,  had  vested  or  become  due  and  payable ;  so 
that  such  issue  should  have,  take,  and  receive  the  portion  which 
would  have  been  coming  to  their  parent  if  living. 

It  is  perfectly  clear,  that  the  interest  of  the  five  sons  in  the 
capital  of  the  residue,  is  an  expectant  estate,  which  will  never 
vest  in  possession,  unless  they  attain  the  age  of  thirty.  It  was 
argued  that  they  have  vested  estates  in  the  residuary  realty, 


(a)  3  Sand.  Ch.  R.  531. 
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which  are  liable  to  be  divested  in  the  event  of  their  dying  before 
they  become  thirty.  Bat  that  does  not  affect  the  point  as  to  the 
suspense  of  the  power  of  alienation.  Whether  their  interest  be 
deemed  thus  vested,  or  be  contingent,  it  is  equally  certain  that 
they  cannot  convey  a  valid  title,  until  after  they  attain  the  pre- 
scribed age. 

As  to  the  personal  property  constituting  the  residue^  their  in- 
terest in  the  capital  is  entirely  contingent. 

Therefore  if  the  residue  must^  by  the  terms  of  the  will,  remain 
in  mass  until  some  one  of  the  sons,  or  until  the  eldest  son  shall 
attain  th6  age  of  thirty  years ;  the  power  of  alienation  of  the 
realty,  and  the  absolute  ownership  of  the  personal  property,  are 
suspended  for  the  same  period  and  upon  the  same  contingency, 
and  the  trusts  must  be  declared  to  be  void.  The  statute  restricts 
the  suspension  of  alienation  and  ownership  to  lives,  and  upon 
life  only.  It  does  not  admit  of  a  suspense  for  a  term  of  years, 
however  short ;  nor  as  these  trusts  are,  if  to  be  thus  construed, 
dependent  in  part  upon  life  and  in  part  upon  a  fixed  period  of 
time.  {Hawley  v.  James,  16  Wend.  61 ;  Boynton  v,  Hoyt,  1 
Denio,  53 ;  Thompson  v.  CarmichaePs  Executors,  1  Sandf.  Ch. 
R.  387.) 

Is  the  residuary  trust  divisible  at  once  into  seven  distinct 
shares,  each  to  be  held  separately  upon  the  prescribed  trusts 
until  the  sons  respectively  become  thirty  years  of  age;  or  is  it  to 
be  kept  by  the  trustees  entire,  until  some  one  of  them,  or  until 
the  eldest,  attains  that  age  ? 

The  direction  as  to  the  income,  in  the  first  place,  treats  it  as 
an  entirety.  It  is  the  income  of  the  whole,  which  is  to  be  divided 
equally ;  not  the  income  of  the  respective  shares  to  be  paid  to 
each.  It  is  true  that  this  form  of  gift  is  not  decisive,  and 
might  be  readily  controlled  by  other  clauses  showing  an  intent 
to  sever  the  interests  of  the  respective  children  at  the  inception 
of  the  trust.  But  it  is  a  circumstance  to  be  weighed,  and  when 
not  so  controlled,  is  one  of  considerable  importance. 

Next,  if  any  child  die,  leaving  issue,  before  one  of  the  sons 
becomes  thirty,  the  issue  of  such  child  are  not  to  take  his  share 
of  the  capital,  but  are  still  to  receive  their  parents  share  of  the  in- 
come of  the  entire  residue.    This  is  a  very  strong  circumstance  to 


NEW  YORK— APRIL,  1847.  547 

Field  V.  Field's  Ezecaton. 

show  that  there  was  to  be  no  such  division  of  the  residue  into 
shares,  at  the  outset,  as  was  contended  by  the  executors.  And 
it  is  in  perfect  harmony  with  the  last  paragraph  of  the  will, 
which  carries  the  absolute  interest  in  the  share  of  the  deceased 
children  to  their  respective  issue,  in  the  same  manner,  (and  of 
course  at  the  same  time,)  as  if  such  children  had  lived  until  the 
devises  and  legacies  had  vested  and  became  payable. 

The  provision  for  paying  income  to  the  issue  of  such  children 
as  shall  die  before  the  sons  respectively  become  thirty,  extends 
to  the  daughters  as  well  as  the  sons*  Such  are  its  literal  terms ; 
and  this  construction  is  rendered  indisputable,  by  the  use  of  the 
same  term,  "  children,"  in  the  last  paragraph  of  the  will,  upon 
which  I  have  just  commented. 

The  same  paragraph  reflects  a  stronger  light  upon  the  residu- 
ary clause.  It  shows  that  the  testator  himself  supposed  he  had 
so  far  made  his  principal  devises  and  bequests  contingent,  that 
without  further  express  provisions,  the  issue  of  such  of  his  chil- 
dren as  should  die  during  the  contingency,  would  be  cut  off  from 
sharing  in  his  estate.  He  thereupon  sought  to  prevent  a  lapse 
by  additional  clauses.  In  those  clauses,  he  uses  technical  and 
appropriate  language,  applying  ^^vesf^  in  respect  of  the  realty, 
an4  " become paj/Mef^  in  respect  of  the  legacies;  and  the  whole 
plainly  shows  that  he  had  previously  limited  a  period  within 
which  the  devises  and  legacies  to  all  his  children  should  not 
vest  or  become  payable.  That  period  is  found  in  the  provision 
for  investing  the  capital  of  the  estate  and  paying  the  income  to 
the  children  and  their  issue,  equally,  per  stirpes^  until  the  sons 
should  respectively  become  thirty  years  of  age. 

The  construction  of  this  vital  portion  of  the  will,  may  be  fur*- 
ther  illustrated,  by  supposing  that  the  trustees  had  acted  upon 
the  belief  that  the  residuary  trust  was  divisible  in  the  outset ; 
and  after  paying  the  debts,  providing  for  the  annuity,  and  setting 
apart  what  they  deemed  sufficient  to  meet  the  pecuniary  lega- 
cies, and  to  support  and  educate  the  children ;  they  had  divided 
the  residue  in  seven  equal  shares,  as  nearly  as  it  was  practicable. 
From  the  nature  of  the  case,  these  shares  would  consist  of  differ- 
ent kinds  of  property.  Suppose  further,  that  the  share  of  Osgood 
Field,  had  consisted  mainly  of  United  States  Bank  stock,  whLsh 
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at  that  era  was  esteemed  equal,  as  an  investment,  to  any  other 
known  security,  and  it  had  remained  thus  invested  until  this 
day ;  would  Osgood  Field,  if  he  were  now  thirty  years  of  age, 
be  compelled  to  receive  his  seventh  part  of  the  estate  in  such  a 
worthless  investment?  Would  he  not  call  on  the  trustees  to 
show  him  the  clause  in  the  will  which  authorized  them  in  1834, 
to  divide  the  residuary  estate  among  the  children  of  Moses  Field, 
and  apportion  this  security  to  one,  and  that  house  and  lot  to  an- 
other ?  Would  he  not  point  with  conclusive  force,  to  the  pro« 
visions  which  I  have  noticed,  as  imperatively  requiring  them  to 
keep  the  estate  entire  until  his  elder  brother  became  thirty,  if  he 
should  so  long  live ;  and  if  he  should  not,  then  until  Osgood  be- 
came thirty ;  and  on  the  happening  of  the  first  event  of  that  kind, 
for  the  first  time  to  divide  ofi*oue  clear  seventh  part  of  the  resid- 
uary estate  ? 

It  appears  to  me  that  the  positions  which  I  have  attributed  to 
Osgood  Field  in  the  events  supposed,  are  unanswerable ;  and  that 
the  testator  did  not  expect  or  intend,  to  have  the  shares  of  any  of 
his  children  in  the  capital  of  his  residuary  estate,  either  absolutely 
fixed,  or  the  amount  absolutely  ascertained,  until  his  sons  re- 
spectively attained  the  age  of  thirty  years. 

The  provision  in  a  previous  part  of  the  will,  authoriziug  the 
trustees  from  time  to  time  to  apply  so  much  of  the  estate  as  to 
them  might  seem  proper,  necessary  and  reasonable,  for  the 
support  and  education  of  his  seven  children  until  they  should 
respectively  attain  the  age  of  twenty- two  years ;  corroborates 
this  construction.  If  the  children  all  survived  till  the  year  1852, 
his  eldest  son  would  then  become  thirty,  while  the  two  youngest 
would  still  be  under  twenty-two  years  of  age.  And  the  eldest 
by  attaining  his  age  of  22,  would  cease  to  be  supported  under 
this  provision,  eight  years  before  he  would  take  a  vested  interest 
in  possession  in  the  capital  of  the  estate ;  during  all  which 
time  he  would  need  his  share  of  the  income  of  such  capital,  for 
his  own  maintenance. 

It  is  therefore  evident,  that  the  provisions  for  education  and 
support,  and  for  distributing  the  income  of  the  residue,  were  to 
be  operative  concurrently  for  a  long  period ;  and  as  the  early 
death  of  the  testator  has  established  it,  for  a  period  of  nearly 
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twenty-two  years.  And  it  follows,  that  out  of  the  residuary 
trast  estate,  the  trustees  were  to  educate  and  support  the  chil^ 
dren  who  were  under  twenty-two,  before  any  distribution  of  the 
income  of  that  residue.  The  extent  of  the  expenditure  which 
from  time  to  time,  would  be  requisite  for  such  support  and  edu- 
cation, could  not  be  anticipated  with  precision,  nor  any  pre- 
vious appropriation  made  or  set  apart  for  the  purpose.  If  this 
conclusion  be  correct,  it  presents  an  insuperable  obstacle  to  any 
severance  of  the  residue  into  shares,  at  the  testator's  death,  cor- 
responding with  the  number  of  the  children.  And  this  too, 
without  resorting  to  the  argument  which  was  pressed  by  the 
heirs,  that  the  trust  for  education  and  support  enables  the  trus- 
tees to  apply  the  capital  as  well  as  the  income  of  the  whole 
estate. 

The  intention  of  the  testator,  as  in  my  judgment,  it  is  expres- 
sed by  the  will  in  connection  with  the  situation  of  his  estate  and 
his  family,  may  be  thus  stated.  His  executors  were  to  take  his 
whole  estate,  except  the  portions  specifically  devised  and  be- 
queathed to  his  wife,  and  manage  it  under  the  ample  powers 
bestowed  in  the  introductory  part  of  the  will.  They  were  to 
pay  the  annuity  to  his  wife,  and  educate  and  support  the  chil- 
dren. If  there  were  a  surplus  of  income,  after  this  was  done,  it 
became  distributable  equally  among  the  seven  children,  and 
they  were  to  have  the  same  absolutely.  As  the  sons  respec- 
tively became  twenty-two  years  of  age,  the  executors  were  to 
pay  them  810,000  each,  and  the  further  sum  of  $5000  each,  on 
their  becoming  twenty-five.  The  daughters  were  to  receive 
$3000  each  on  their  marriage  with  consent,  &c.  As  to  both 
sons  and  daughters,  their  support  from  the  estate  at  large  was 
to  cease  at  the  age  of  twenty-two.  The  payment  of  these  lega- 
cies from  time  to  time,  would  reduce  the  residuary  capital,  and 
of  course  the  net  surplus  income,  which  was  to  be  divided 
among  the  seven  children.  If  either  of  the  sons  should  die  be- 
fore he  became  thirty,  his  share  of  the  residuary  estate  would 
lapse  if  he  felt  no  issue.  If  he  left  issue,  they  would  take  his  pro- 
portion at  the  time  when  he  would  have  become  thirty,  and 
in  the  mean  time,  would  receive  his  share  of  the  surplus  in- 
come. 
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When  aD7  of  the  sons  became  thirty  years  of  age,  he 
would  withdraw  his  proportion  of  the  capital^  (a  suitable  deduc- 
tion being  made  for  the  unpaid  legacies,)  and  cease  to  partici- 
pate in  the  income.  This  would  be  the  first  division  of  the 
estate;  and  the  residue,  at  least  the  proportions  of  the  remaining 
sons  who  were  under  thirty,  would  continue  together  in  the 
hands  of  the  executors,  and  be  divided  off  as  the  sons  respec- 
tively attained  that  age. 

I  think  it  was  also  the  testator's  intention,  (though  not  material 
in  this  case,)  that  if  either  of  his  sons  died  without  issue  before 
he  became  thirty,  his  proportion  or  share  should  fall  into,  or 
rather  continue  in,  the  residuary  estate,  and  pass  to  all  the  sur- 
viving children  and  their  issue  under  the  will  If  after  one  of 
the  sons  became  thirty  and  had  taken  out  his  share,  another  of 
the  sons  should  die  under  thirty  and  without  issue ;  it  might  be 
necessary,  if  the  will  were  upheld,  to  consider  the  testator  as 
having  died  intestate  as  to  the  share  thus  lapsed. 

As  to  the  daughters,  their  interest  were  limited  for  their  lives 
only,  and  upon  their  respective  deaths,  their  proportions  were  to 
go  to  those  who  would  have  taken  them  by  law,  on  their  dying 
intestate  in  possession  as  absolute  owners. 

This  brief  outline  of  the  testator's  intenti  as  derived  from  the 
will,  confirms  my  construction  upon  its  terms,  that  the  residuary 
trust  estate  is  to  continue  entire  and  undiminished,  without  re- 
gard to  the  dropping  of  the  lives  of  his  children,  until  one  of  his 
sons  shall  attain  the  age  of  thirty  years,  The  trust  is  there- 
fore void. 

The  will  in  this  case  differs  from  that  of  the  late  John  Mason, 
which  was  before  me  when  assistant  vice-chancellor,  {Mason  v. 
MasotCs  Executors^  2  Sandf.  Ch.  R.  432.)  There  the  testator 
carved  out  distinctly,  the  equal  undivided  fourth  parts  of  the 
half  of  his  estate  which  he  gave  to  the  trustees ;  and  each 
fourth  part  was  separately  bestowed  upon  the  beneficiaries 
therein,  and  devolved  separately,  till  its  final  vesting  in  posses-' 
sion ;  with  a  single  exception  as  to  the  beneficiaries  for  life, 
which  was  found  to  be  explicable  in  connection  with  the  other 
provisions.  In  this  case,  there  is  no  separation  and  no  treatment 
of  the  property  as  existing  in,  or  as  being  composed  of,  distinct 
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shares,  until  the  period  when  one  of  the  sons,  by  attaining  his 
age  of  thirty,  shall  become  entitled  to  one  seventh  of  the  resi-< 
duary  estate,  and  may  withdraw  it  from  the  custody  of  the 
trustees. 

The  invalidity  of  the  trusts,  applies  to  the  provisions  for  the 
daughters,  as  well  ab  to  those  for  the  sons  of  the  testator.  If  it 
were  otherwise,  the  former  could  not  be  upheld,  because  of  the 
consequent  inequality  and  injustice.  The  daughters  and  their 
issue  would  each  receive  one-seventh  of  the  estate,  and  then 
share  equally  with  the  sons  in  the  remaining  five-*sevenths. 

The  bequests  of  the  legacies  must  share  the  fate  of  the 
principal  trusts.  The  testator's  Whole  plan  for  the  division 
of  his  estate  is  not  only  disturbed  :  it  is  in  effect  destroyed,  by 
its  conflict  with  the  rules  of  law.  It  is  impossible  for  the  court 
to  say  that  the  testator,  if  he  could  have  anticipated  this  demo- 
lition of  his  scheme,  would  still  have  bestowed  the  large  legacies 
Upon  his  sons  and  the  smaller  sums  on  his  two  daughters,  with 
their  clogs  and  restrictions. 

The  legacies  are  to  be  raised  out  of  the  estate  devised  in  trust. 
As  I  have  already  shown,  they  must  be  paid  from  time  to  time, 
out  of  the  residuary  fund,  as  they  fall  due;  and  the  income 
from  their  amount  until  thus  paid,  forms  a  part  of  the  income 
which  by  the  will  is  to  be  used  and  appropriated  for  the  support 
and  education  of  the  children  while  under  twenty-two,  and 
the  surplus  of  which  is  to  be  distributed  among  all  the  chil- 
dren. 

The  legacies  are  thus  interwoven  with  the  void  provisions  of 
the  will.  They  are  part  and  parcel  of  the  trust  devise  rendered 
null  by  those  provisions ;  and  I  think  that  equity  as  well  as 
sound  morality,  requires  that  they  should  be  set  aside,  in  com- 
mon with  all  the  more  important  directions  of  the  testator  res- 
pecting his  family.  As  to  the  power  to  make  the  division  or 
partition  to  the  sons  at  thirty,  its  object  being  to  carry  out  an 
illegal  trust,  it  cannot  be  sustained. 

There  must  be  a  decree,  declaring  that  the  testator  died  in- 
testate as  to  all  the  property  which  by  the  will  was  designed  for 
his  children.  All  the  acts  of  the  executors  in  the  execution  of 
the  will,  are  to  be  ratified  and  confirmed.    As  it  will  be  difficult, 
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if  not  impracticable,  to  ascertain  how  much  has  been  expended 
for  the  support  and  education  of  the  elder  children,  the  requisite 
equality  between  all  the  heirs  may  be  effected,  by  directing  the 
executors  to  pay  to  each  of  those  who  are  under  twenty-two 
years  of  age,  such  sum  as  may  be  deemed  necessary  for  their 
support  and  education  until  they  attain  that  age.  The  accounts 
of  the  executors  must  be  passed  by  a  master,  who  will  report 
also  upon  the  proper  allowances  for  support  and  education.  The 
master  will  ascertain  what  sum  is  necessary  to  provide  for  the 
result  of  the  suit  of  C.  A.  Williamson  and  others  against  the 
heirs  and  executors  of  Moses  Field,  and  what  indemnity  should 
be  made  to  the  executors  in  respect  of  the  decree  in  that  suit. 
The  personal  estate,  after  making  provision  for  the  suit  of  Wil- 
liamson and  others,  is  to  be  distributed  among  the  children  as 
next  of  kin.  The  costs  of  all  the  parties  are  to  be  paid  out  of 
the  estate. 


Barnet  v.  Griffin  and  others. 

An  amgnment  by  an  iniolvent,  of  all  his  real  estate,  to  trustees,  for  the  payment  of 
a  portion  of  his  debts  oat  of  the  proceeds,  and  the  residne  to  be  retamed  lo  the 
assignor,  is  fraudulent  and  void  as  against  creditors- 

This  was  held  accordingly,  of  a  conyeyance  of  all  the  insolvent  debtor's  real  estate, 
in  trust,  to  sell  so  much  of  it  as  might  be  necessary,  and  on  terms  at  the  trustee's 
discretion,  and  after  paying  the  charges  and  their  commissions,  to  pay  taxes,  as* 
sessmeots,  and  interest  on  mortgages ;  to  pay  judgments  and  decrees^gainat  the 
asiignor ;  to  pay  certain  preferred  creditors,  and  indorsed  promissory  notes ;  and 
finally,  to  reconvey  to  the  assignor  all  the  lands  which  should  not  have  been  sold 
in  the  full  execution  of  the  trusts. 

On  setting  aside  an  assignment  accepted  by  the  trustees  in  good  faith,  their  sales 
made  under  it  will  be  ratified,  and  they  will  be  Indemnified  in  respect  of  their 
acts  done  in  good  faith,  in  pursuance  of  its  provisions. 
February  3  ;  April  9,  1847. 

The  complainant  moved  for  a  receiver  in  this  cause,  and  the 
defendants  for  a  dissolution  of  the  injunction.  The  bill  was  filed 
by  a  judgment  and  execution  creditor  of  Hamilton  H.  Jackson^ 
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late  of  the  city  of  Brooklyn,  deceased ;  against  his  heirs  and  as- 
signees, to  reach  his  real  estate  conveyed  by  him  to  the  latter. 
On  the  28th  day  of  March,  1844,  Jackson  being  seised  of  a  large 
real  estate  in  Brooklyn,  on  portions  of  which  there  were  mort- 
gages, and  on  all  of  which  were  unpaid  taxes  and  assessments, 
conveyed  the  same  to  Francis  Griffin,  William  C.  Wetmore,  and 
Charles  G.  Havens,  counsellors  at  law,  on  the  trusts  presently 
mentioned.  He  was  at  this  time  insolvent,  and  possessed  of 
very  little  property,  other  than  the  lands  conveyed,  and  there 
were  judgments  and  decrees  against  him,  which  were  liens  upon 
the  lands. 
The  trusts  in  the  conveyance,  were  expressed  as  follows,  viz : 
''  In  trust,  nevertheless,  and  to  and  for  the  several  uses  and 
purposes  following,  that  is  to  say,  upon  trust,  firstly j  to  sell  and 
dispose  of  all  and  singular  the  above  mentioned  or  described  and 
hereby  conveyed  premises,  or  so  much  thereof  as  may  be  neces- 
sary (o  satisfy  the  trusts  hereinafter  declared,  at  public  or  private 
sale,  and  for  cash  or  upon  credit,  or  partly  for  cash  or  partly  upoa 
credit,  and  generally  upon  such  terms  as  the  said  parties  of  the 
second  part  or  the  survivors  or  survivor  of  them  may  think  most 
advantageous,  and  all  necessary  and  proper  conveyances  thereof 
to  make,  execute,  acknowledge  and  deliver.  And  secondly^  upoa 
the  further  trust,  out  of  the  proceeds  of  such  sales,  to  pay  and 
discharge,  or  retain  and  reimburse  themselves,  for  all  such  costs, 
charges,  disbursements  and  expenses,  as  may  have  been,  or  shall 
be  hereafter  rightfully  paid,  made,  or  incurred  by  them,  or  for 
which  they  shall  or  may  be  liable,  in  and  about  the  preparation 
and  execution  of  this  indenture,  and  the  execution  of  the  trusts 
herein  contained.  And  also  a  commission  of  six  per  cent  on  the 
gross  amount  of  the  moneys  received  and  paid  by  them.  And 
thirdly  J  upon  the  further  trusts,  to  pay  all  taxes  and  assessments 
now  upon  the  premises  above  mentioned  or  described,  and  here- 
by conveyed,  or  any  part  or  parcel  thereof,  or  that  may  be  levied 
or  become  chargeable  thereon,  or  on  any  part  or  parcel  thereof, 
during  the  continuance  of  these  presents ;  and  in  case  any  parts 
or  portion  of  said  premises  now  are  or  st)all  hereafter  be  sold  or 
leased  for  any  taxes  or  assessments  thereon,  to  purchase  in  and 
extinguish  such  leases  or  any  outstanding  claim  or  title  by  rea< 
Vol.  VI.  70 
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mm  of  any  snch  sale  or  lease,  and  take  and  hold  the  same  upon 
the  trust  herein  expressed,  and  in  their  discretion  to  pay  any  in* 
terest  now  due  or  that  may  hereafter  become  due  upon  any  mort- 
gage upon  the  above  mentioned  or  described  premises,  or  any 
part  thereof,  or  upon  any  decree  obtained  upon  any  such  mort* 
gage.  Fourthly y  upon  trust,  to  pay  to  the  sereral  persons,  judg- 
ment creditors  of  the  said  party  of  the  first  part,  or  holders  of  de- 
crees against  him,  named  in  the  schedule  hereto  annexed,  mark- 
ed A.,  in  the  order  of  their  lien  or  legal  priority,  the  amounts  spe- 
cified in  said  schedule  A,  and  interest  thereon  as  therein  pro- 
vided^  Fifthly^  upon  trust  to  pay  Charles  A.  Griffin,  the  sum 
of  eleven  thousand  one  hundred  and  thirty-eight  dollars  and 
fifty-nine  cents,  with  interest  from  the  date  hereof,  being  the 
balance  of  account  this  day  due  him  for  money  advanced  to  or 
for  the  said  party  of  the  first  part,  and  for  professional  services. 
Sixthly,  upon  trust  to  pay  to  the  holders  of  the  several  {MPomis- 
sory  notes  made  by  the  said  party  of  the  first  part,  and  indorsed 
by  Cornelia  A.  Jackson  and  Maria  Jackson,  and  by  the  said 
Charles  A.  Griffin,  specified  in  schedule  B,  hereunto  annexed ; 
or  to  the  said  indorsers,  in  case  they  shall  have  taken  up  the 
same,  the  amount  of  said  notes,  with  interest  thereon,  in  full, 
according  to  the  tenor  of  said  notes  respectively,  in  case  the  real 
estate  hereby  conveyed  shall  be  sufficient  for  that  purpose,  oth- 
erwise to  pay  the  said  notes  pro  rata.  Seventhly^  upon  trust  to 
pay  to  the  said  Maria  Jackson  and  Cornelia  A.  Jackson  the  sum 
of  twenty  thousand  dollars  and  interest  thereon  from  the  date 
hereof,  being  an  amount  due  to  them  by  the  said  party  of  the 
first  part  for  money  lent  and  advanced  by  them  to  him.  And, 
finaUy,  upon  the  further  trust  to  re-convey  to  the  said  party  of 
the  first  part,  his  heirs  or  assigns,  after  the  above  mentioned 
trusts  shall  have  been  fully  executed  and  performed,  all  such 
parts  or  portions  of  the  above  mentioned  or  described  and  hereby 
conveyed  premises,  as  shall  not  be  sold  and  conveyed  by  the 
said  parties  of  the  second  part,  or  the  survivors  or  survivor  of 
them." 

The  assignees  proceeded  to  execute  the  assignment  as  far  as 
practicable.  In  order  to  give  valid  titles  to  the  lands  they  might 
have  an  opportunity  to  sell,  they  proposed  to  the  judgment  cred- 
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icors  having  liens,  to  release  their  liens  to  the  assignees  and  come 
in  under  the  provision  in  their  favor  in  the  assignment.  Tiie 
oreditors  in  thirty*five  judgments,  acceded  to  the  proposal,  and 
released  their  judgments,  leaving  only  two  which  did  not  coma 
in.  Many  of  the  lots  assigned,  were  sold  by  the  city  authoritiei 
for  the  discharge  of  taxes  and  assessments,  and  the  leases,  d&c, 
granted  on  those  sales,  were  transferred  to  the  assignees.  Prior 
to  the  filing  of  the  bill  in  this  cause,  the  assignees  had  sold  and 
contracted  to  sell,  to  various  purchasers,  portions  of  the  premises 
conveyed  in  trust,  to  the  amount  of  about  ^46,000.  These  &cts 
appeared  by  the  statements  in  the  bill  and  the  answer  of  the  as* 
signees.  There  was  no  doubt  of  the  good  faith  of  the  latter ; 
and  their  doings  under  the  trust,  were  intended  for  the  best  in* 
terests  of  the  creditors  interested. 

W.  SiUiman,  for  the  eomplainant 

C.  B.  Meore  and  E.  Sandfordj  £or  the  assignees. 

The  YicB-CHANCBLLoa. — The  assignment  of  HamiiUm  H, 
Jackson,  purports  to  convey  all  his  real  estate,  of  which  a  very 
large  amount  is  particularly  described  in  the  instrument.  U 
appears  that  he  was  insolvent  at  the  time  it  was  made,  and  had 
no  personal  property  of  any  considerable  value,  either  liable  to 
execution  at  law,  or  in  any  other  mode,  to  the  payment  of  his 
debts. 

The  trusts  of  the  asdgnment  were,  to  sell  so  much  of  the 
lands  as  might  be  necessary  to  carry  it  into  effect,  at  public  or 
private  sale,  and  with  an  unlimited  discretion  as  to  the  terms  of 
sale;  after  paying  the  charges  and  commissions,  to  discharge 
all  taxes  and  assessments  and  interest  on  mortgages;  to  pay 
outstanding  judgments  and  decrees  against  the  assignor,  in  the 
order  of  their  legal  priority ;  to  pay  certain  preferrred  creditors 
and  indorsed  promissory  notes  of  the  assignor ;  and  finally  to 
reconvey  to  him,  sfter  the  full  execution  of  the  previous  trusts, 
all  the  premises  which  should  not  have  been  sold  by  the  asr 
fignees. 

In  the  case  of  Ooodrich  v.  Downsy  (6  Hill,  438,)  an  assigor 
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ment  of  personal  property  liable  to  execution,  precisely  like  this 
one,  with  the  single  exception  that  the  property  was  to  be  sold 
at  all  events,  and  the  surplus  proceeds,  if  any,  returned  to  the 
assignor ;  was  decided  by  the  supreme  court,  to  be  fraudulent 
and  void  on  its  face,  as  against  creditors. 

The  assignees  attempt  to  distinguish  the  case  before  me  from 
Goodrich  v.  DownSj  on  several  grounds.  Thus  it  is  said,  first, 
that  the  statute  expressly  avoids,  as  against  creditors,  all  trans- 
fers of  personal  property,  made  in  trust  for  the  use  of  the  person 
making  the  same ;  while  there  is  no  such  provision  in  respect  of 
real  estate. 

As  to  this,  it  may  be  answered,  that  the  statute  avoids  such 
transfers,  because  they  are  fraudulent ;  and  the  next  title  in  the 
revised  statutes,  declares  all  assignments  of  lands  to  be  void, 
which  are  made  with  the  intent  to  hinder,  delay  or  defraud  cred- 
itors. And  as  a  further  answer,  it  may  be  observed,  that  all 
transfers  and  conveyances  made  to  defraud  creditors,  whether  of 
real  or  personal  property,  were  void  by  the  common  law,  and 
would  be  void  at  this  day,  without  the  aid  of  any  statute  on  the 
subject. 

Next,  it  is  contended  that  this  assignment  is  justified  by  the 
statutory  provisions  as  to  trusts ;  and  that  there  is  nothing  to 
prevent  the  creditors  of  H.  H.  Jackson,  from  proceeding  to  reach 
his  residuary  interest  under  it,  as  a  legal  estate. 

It  is  true,  the  revised  statutes  have  expressly  authorized,  what 
were  just  as  lawful  before,  assignments  of  real  estate  in  trust  to 
sell  the  same  for  the  benefit  of  creditors.  If  any  change  were 
thereby  made  in  the  law,  it  was  restrictive  of  the  purposes  for 
which  such  trusts  were  previously  deemed  legal.  JBut  it  is  for 
the  benefit  of  creditQrs  only,  and  not  for  the  benefit  of  a  portion 
of  the  creditors  and  of  the  assignor  himself,  that  the  revised 
statutes  authorize  trusts  to  sell  lands ;  and  all  trusts  not  allowed 
by  those  statutes  are  abolished. 

Then  as  to  the  operation  of  this  trust  upon  the  rights  of  cred* 
iters  who  are  not  provided  for.  Jackson's  residuary  interest  is 
not  a  legal  estate,  within  the  sixty-second  section  of  the  article 
of  the  statutes  relative  to  uses  and  trusts,  as  was  suggested  by 
the  assignees  counsel ;  because,  first,  that  section  does  not  relate 
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to  any  estate  or  interest  embraced  in  the  trust,  as  Jackson's  is 
expressly ;  and  secondly,  because  the  sixtieth  section  of  the  same 
article,  vests  the  whole  estate  in  the  trustees,  and  positively  de- 
clares that  the  beneficiary  shall  take  no  estcUe  or  interest  in  the 
lands,  but  may  enforce  the  performance  of  the  trust,  in  equity. 

There  is  no  resulting  trust  in  this  case.  And  as  to  the  forty- 
seventh  section  of  the  article  relative  to  uses  and  trusts,  the  pro- 
visions of  the  forty-eighth  section  prevent  its  application  to  the 
interest  of  the  assignor. 

As  to  the  argument  that  the  residuary  provision  in  this  as* 
signment,  declares  nothing  more  than  the  law  would  require  of 
the  assignees  if  it  were  not  inserted ;  it  does  not  relieve  the  case 
from  the  difficulty.  If  its  insertion  be  held  to  render  the  assign- 
ment void  upon  its  face,  an  assignment  omitting  the  clause 
would  be  equally  void,  upon  proof  that  there  were  creditors  un^ 
provided  for,  and  that  the  lands  transferred  exceeded,  or  were  by 
the  parties  believed  to  exceed,  in  value,  the  debts  for  which  it 
was  made. 

It  was  contended  that  if  this  trust  deed  were  held  to  be  void, 
the  same  might  be  held  of  every  mortgage  executed  by  one 
having  creditors  other  than  the  mortgagee. 

This  argument  is  entirely  groundless.  In  the  instance  of  a 
mortgage,  the  legal  estate  remains  in  the  mortgagor,  and  his  title 
to  the  land  may  be  sold  on  execution  as  readily  as  it  could  be- 
fore the  mortgage  was  executed.  So  of  a  deed  intended  as  a 
security,  though  absolute  on  its  face.  The  grantor  retains  a 
legal  title,  and  a  judgment  recovered  against  him  will  be  a  lien. 

On  the  other  hand,  a  conveyance  in  trust  for  the  benefit  of 
creditors,  vests  the  whole  estate,  legal  and  equitable,  in  the  as- 
signees. The  assignor,  entitled  to  the  residue,  has  no  estate  or 
interest  in  the  lands.  He  has  nothing  but  an  equity  ;  a  right 
in  action  against  the  trustees. 

As  to  the  idea  that  H.  H.  Jackson  retained  a  legal  estate,  or 
any  tangible  interest,  in  any  given  lots  or  parcels  of  land  ;  aside 
from  the  positive  enactments  of  the  statute,  it  is  manifestly  at 
variance  with  the  whole  scope  of  the  assignment.  If  there  were 
to  be  an  ejectment  for  one  of  the  lots,  the  trustees  alone  would 
maintain  it.    If  a  title  were  to  be  made  under  their  contracts  to 
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sell,  they  alone  would  execute  the  conveyance ;  nor  ooald  & 
purchaser  require  of  them  to  procure  Jackson  to  join  in  the 
deed. 

These  considerations  dispose  of  the  distinction  taken  between 
this  case  and  Goodrich  r.  Downs,  founded  on  the  fact  that  in 
the  latter  there  was  to  be  an  absolute  conversion  of  the  propertyt 
before  the  surplus  was  to  be  restored  to  the  assignor. 

The  principle  of  the  decision  in  that  case,  is  in  my  view  di- 
rectly applicable  to  the  one  before  nie,  and  avoids  the  assignment. 
My  conclusion  is  made  without  regard  to  the  personal  property 
of  Jackson. 

The  effect  of  such  an  assignment  as  this,  if  valid,  would  in- 
evitably hinder  and  delay  the  creditors  who  were  not  preferred. 
The  whole  estate  is  in  the  trustees.  No  judgment  can  become 
a  lien,  no  execution  will  reach  the  debtor's  residuary  equity.  If 
the  creditor,  after  exhausting  his  legal  remedies,  should  proceed 
in  chancery,  he  may  it  is  true,  obtain  a  transfer  of  this  equity  to 
a  receiver.  But  it  will  necessarily  be  an  inconvertible,  intan 
gible  interest,  utterly  unsaleable  in  market.  The  large  discre- 
tion reposed  in  the  trustees,  will  be  an  insuperable  obstacle  to 
any  compulsory  proceeding  against  them,  founded  upon  the 
equity  of  the  assignor,  within  any  definite  period.  The  proper- 
ty is  effectually  sequestered  from  the  pursuit  of  the  creditors  at 
large,  until  the  usually  tardy  proceedings  of  the  trustees  shall 
have  satisfied  the  preferred  debts ;  and  with  the  heavy  charges, 
the  careless  and  oftentimes  improvident  execution  of  the  trusts* 
and  the  accumulation  of  taxes  on  the  property  and  interest  on 
the  debts ;  the  sequestration  would  in  too  many  instances  prove 
to  be  as  total  as  it  was  efficient.  I  speak  of  these  trusts  in  gen- 
eral ;  having  no  reason  to  doubt  that  the  assignees  in  question, 
would  discharge  any  duty  which  they  would  assume,  with  care, 
skill  and  fidelity. 

In  my  judgment,  the  assignment  must  be  declared  void  as 
against  the  creditors  of  H.  H.  Jackson  ;  for  the  reasons  which 
I  have  thus  briefly  assigned.  The  order  however  must  provide 
for  the  entire  ratification  of  the  acts  of  the  assignees,  and  for 
their  indemnity.  Manifest  equity  requires,  what  would  probably 
follow  as  a  necessary  legal  consequence  of  setting  aside  tbe 
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atsigument,  that  the  creditors  who  had  liens  on  the  propert^i 
and  who  released  to  the  assignees,  should  be  made  good  or  re- 
instated. Probably  the  best  course  for  ell  the  creditors,  would 
be  to  vest  those  liens  in  the  receirer,  and  enable  him  to  sell  the 
real  estate  and  give  an  unincumbered  title.  The  details  of  this 
branch  of  the  case  may  be  adjusted  on  settling  the  form  of  the 
order.  The  motion  to  dissolve  the  injunction  must  be  deniedi 
and  the  motion  for  a  receiver  is  granted.  On  the  former,  the 
complainant  is  entitled  to  ten  dollars  oo8ts.(a) 


In  the  Matter  of  Tbr  Jackbok  Marikb  Insurance 

Ck)|fPANT. 

Where  a  ewporalieni  the  ordinary  biiiine«  of  which  waa  to  make  file  and  marine 
inrorancee,  and  to  Ihnd  money  on  bottomry  and  respondentia  ;  resolved  to  ceaee 
makiog  insnrancee,  to  cancel  oatstanding  policies)  and  to  liquidate,  as  soon  as 
possible,  all  liabilities ;  and  for  more  than  a  year,  it  had  issned  no  new  policy, 
made  no  loan  on  bottomry  or  respondentia,  taken  no  new  risk  eaoept  to  folfil 
stipulations  to  that  effect  in  open  policies  ontstanding  when  the  lesolntion  was 
adopted,  and  dnring  the  year  only  six  risks  were  ontstandinjr ;  it  was  held,  that 
the  corporation  had  saspended  its  ordinary  and  lawful  business  for  one  year,  and 
must  be  adjudged  to  be  dissoWed  ;  although  its  corporate  organization  had  been 
regnlariy  kept  op  until  the  time  of  the  application. 

In  a  proceeding  to  compel  the  dissolution  of  a  corpomtion,  on  the  groond  of  tha 
suspension  of  its  ordinary  business,  the  court  has  power  to  grant  an  injunction 
and  a  receiver. 

*rhe  charters  of  corporations  created  by  law,  imply  and  require  that  they  shall 
perform  the  business  for  which  they  are  faistitoted ;  and  a  substantial  suspension 
of  the  same  after  its  commencement,  is  a  vielatmn  of  their  respective  nets  of  in- 
corporation. 

March  9,  10  ;  April  15, 1847. 

This  was  an  application  for  the  appointment  of  a  receiver  of 
The  Jackson  Marine  Insurance  Company,  a  corporation  in  the 

(a)  Tbe  defendants  appealed  to  the  chancellor,  by  whom  the  order  was  affirmed, 
June  28,  1848  ;  and  the  court  of  appeals  in  October  1849,  affirmed  the  decision  of 
the  chanaeUor. 
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city  of  New  York ;  and  for  an  injunction,  restraining  the  offi- 
cers of  the  company  from  disposing  of  its  effects.  A  temporary 
injunction  had  been  granted,  with  an  order  to  show  cause.  The 
petition  of  the  creditors  making  the  application,  set  forth  various 
grounds  in  its  support ;  most  of  which  are  mentioned  in  the 
opinion  of  the  court.  On  behalf  of  the  company,  the  affidavits 
of  the  president  and  one  of  the  principal  directors  were  read. 

The  company  was  incorporated  with  a  capital  stock,  in  1831, 
(Laws  of  1831,  ch.  245,  page  294,)  as  a  marine  insurance  com* 
pany,  with  power  to  insure  all  marine  and  inland  navigation 
risks,  and  to  lend  money  on  bottomry  and  respondentia.  In 
1836,  (and  in  1843  by  a  further  act,)  the  company  was  author- 
ized to  effect  insurance  against  losses  by  fire.  (Laws  of  1836, 
ch.  308,  page  452 ;  Laws  of  1843,  ch.  74,  page  47.)  And  in 
1840,  among  other  enactments,  the  company  was  subjected  to 
the  provisions  of  the  revised  statutes,  and  the  period  of  its  exis- 
tence was  extended  till  the  end  of  twenty-one  years  from  the 
passage  of  that  act.  (Laws  of  1840,  ch.  159,  j)age  116.)  The 
company  continued  actively  engaged  in  the  business  of  insur- 
ance, until  the  spring  of  1845. 

In  1843,  The  Pelican  Mutual  Insurance  Company  was  char- 
tered by  the  legislature,  to  do  business  in  the  city  of  New  York, 
on  the  plan  of  mutual  insurance  established  in  the  charter  of 
The  Atlantic  Mutual  Insurance  Company,  in  1842.    (Laws  of 

1843,  ch.  90,  page  65.)    The  Pelican  Company,  organized  in 

1844,  and  soon  after  commenced  the  same  business  of  insurance 
that  had  been  conducted  by  The  Jackson  Marine  Company. 
The  officers  of  the  Pelican,  were  the  same  as  those  of  the  Jack- 
son Company ;  and  the  trustees  of  the  former  were  nearly  iden- 
tical with  the  directors  of  the  latter.  In  the  spring  of  1845,  the 
business  of  both  companies  was  conducted  in  the  same  office, 
and  the  interests  of  the  two  companies  having  become  almost 
entirely  identical,  on  the  27th  day  of  May,  1845,  the  board  of 
directors  of  the  Jackson  Marine  Company  adopted  a  resolution, 
that  the  company  should  cease  to  take  any  risks  after  the  thirty- 
first  day  of  May,  then  instant,  and  directing  the  executive  offi- 
cers of  the  company  to  cancel  all  the  outstanding  policies,  and 
liquidate    the    outstanding   liabilities  as  speedily  as  possible* 
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This  resolution  was  carried  into  effect,  withoat  delay ;  the  board 
of  directors  was  never  convened  again,  the  officers  ceased  to  re- 
ceive  any  salary,  and  the  company  no  longer  paid  any  rent. 
The  annual  election  of  directors  was  held  in  1846,  and  the  as- 
sets of  the  company,  except  so  far  as  they  had  been  applied  to 
the  liquidation  of  its  debts^  remained  in  the  hands  of  the  ezecu* 
live  officers. 

The  object  of  this  suspension  of  business,  was  to  enable  the 
parties  concerned  in  the  two  companies,  to  make  a  trial  of  the 
system  of  mutual  insurance  embraced  in  the  Pelican  charter ; 
intending  if  it  were  successful,  to  continue  the  business  in  that 
mode,  and  if  it  proved  abortive,  to  resume  insuring  under  the 
charter  of  the  Jackson  Company. 

After  the  passage  of  the  resolution  of  May  23, 1846,  no  new 
policy  was  issued  by.  the  Jackson  Company ;  nor  any  new  risk 
assumed,  except  that  two  or  three  were  written  upon  open  ma- 
rine policies  issued  prior  to  that  dace.  The  company  had  a  few 
policies  outstanding  on  whaling  Tessels,  of  which  six  were  still 
at  sea  within  a  year  prior  to  the  application  for  a  feceiyer.' 

With  these  exceptions,  the  entire  business  of  the  Jackson 
Company,  in  insuring  and  in  maritime  loans,  had  ceased  for 
more  than  a  year  before  the  petition  was  presented. 

E.  H.  (hoen  and  P.  B.  Cuttings  for  the  petitioners. 


H.  Ketchumy  for  The  Jackson  Marine  Insurance  Company, 
and  its  officers. 

The  Yice-Chancellor. — ^By  the  thirty-eighth  section  of  the 
title  of  the  revised  statutes,  relative  to  *<  Proceedings  by  and 
against  Corporations,"  an  incorporated  company  shall  be  deemed 
to  have  surrendered  its  corporate  rights  and  franchises,  when- 
ever it  shall  hare  suspended  its  ordinary  and  lawful  business 
for  one  year ;  and  it  shall  thereupon  be  adjudged  to  be  dissolved. 
(2  R.  S.  463.) 

The  ordinary  business  of  this  company,  that  for  which  it  was 
created,  was  to  make  insurance  upon  vessels,  goods,  freight,  and 
all  marine  risks  and  inland  navigation,  and  to  lend  money  on 
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bottomry  and  respondentia.  By  an  amendment  to  its  charter, 
the  company  was  authorized  to  make  fire  insurances.  On  the 
27th  of  May,  1846,  the  board  of  directors  resolved  that  the 
company  should  cease  to  take  any  risks  after  the  Slst  day  of 
that  month,  and  directed  the  executive  officers  to  cancel  all  po- 
licies and  liquidate  all  outstanding  liabilities  as  speedily  as  pos- 
sible. 

This  resolution  was  carried  into  effect ;  and  for  more  than  a 
year  prior  to  the  presenting  of  the  petition,  no  new  policy  had 
been  issued ;  nor  had  any  new  risk  been  taken,  except  that  two 
or  more  sums  were  within  the  year,  insured  in  pursuance  of  the 
agreement  of  the  company  to  that  effect,  contained  in  open  po- 
licies, which  were  outstanding  on  the  27th  of  May,  1846.  With- 
in the  year  past,  there  were  only  six  risks  of  the  company  out- 
standing ;  all  of  which  were  contracted  in  1844 ;  and  during 
the  year^  there  had  been  no  loan  on  bottomry  or  responden- 
tia. The  company  had  maintained  the  form  of  its  corporate 
organization,  in  its  president,  vice-president,  secretary  and  board 
of  diiectors ;  but  it  employed  no  clerks  or  agents ;  it  paid  no 
salaries  or  office  rent ;  and  its  board  of  directors  had  not  been 
convened  since  the  passage  of  the  resolution,  in  May,  1846. 

There  can  be  no  doubt  that  the  corporation  has,  for  more 
than  a  year,  suspended  its  ordinary  and  lawful  business.  The 
argument,  that  there  is  no  such  suspension^  as  long  as  it  takes 
or  has  standing  a  single  risk  or  policy,  is  entirely  inadmissible. 
A  substantial  relinquishment  of  its  ordinary  business,  brings  it 
within  the  statute.  The  annual  election  of  directors,  does  not 
avoid  the  difficulty.  (See  Briggs  v.  Penniman^  8  Cowen, 
387.) 

I  have  no  doubt,  that  the  course,  pursued  by  the  managers  of 
this  institution,  in  suspending  their  business,  has  been  adopted 
in  entire  good  faith,  with  the  intention  of  promoting  the  interests 
of  the  stockholders ;  and  that  they  designed  to  try  the  experi- 
ment of  the  novel,  and,  at  that  time  popular,  system  of  mutual 
insurance,  without  relinquishing  their  corporate  franchises ;  so 
that  if  the  experiment  should  fail,  they  might  resume  the  busi- 
ness of  insurance,  in  their  stock  corporation.  Nor  do  I  believe 
that  there  Was  any  intention  to  evade  or  contravene  the  law  in 
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the  transaction.  But,  I  cannot  avoid  the  clear  conclusion,  that 
their  proceedings  have  subjected  the  corporation  to  a  dissolution, 
under  the  38th  section  of  the  statute  before  cited. 

It  was  next  contended,  in  their  behalf,  that  the  court  could 
not,  under  that  section,  grant  an  injunction,  or  appoint  a  receitr- 
er.  The  chancellor,  in  Ward  v.  The  Sea  Insurance  Company^ 
7  Paige,  294,  declared  a  contrary  opinion,  as  to  the  receiver ; 
and  I  think  the  opinion  is  correct.  The  section,  itself,  is  found 
in  the  article  of  the  statutes,  entitled  <<  Of  proceedings  against 
Corporations  in  Equity.^  Thus,  it  appears,  that  the  contemplat- 
ed adjudication  of  dissolution,  was  to  be  made  in  this  court. 
Having  by  the  act,  jurisdiction  for  this  purpose,  the  usual  pow- 
ers and  proceedings  of  the  court,  would  of  course  apply,  unless 
there  be  some  restriction  or  exception  made  by  the  statute ;  and 
none  is  to  be  found.  On  the  contrary,  the  ninth  section  of  the  act 
respecting  the  general  powers  of  corporations,  (1  R.  S.  600,)  ex- 
pressly recognizes  the  power  of  this  court  (^4t  being  a  court  of 
competent  authority,")  to  appoint  trustees,  to  settle  the  affairs  of 
corporations,  on  their  being  dissolved ;  and  such  trustees,  are  in 
chancery,  denominated  receivers. 

It  is  also  urged  by  the  petitioners,  with  great  force  of  reasour 
ing,  that  the  38th  section  of  the  statute  first  cited,  which  was 
derived  from  the  6th  section  of  the  act  of  1625,  to  prevent  frau- 
dulent bankruptcies  by  incorporated  companies,  d&c,  stands 
upon  the  same  footing  in  respect  of  a  receivership,  and  its  con- 
sequences, as  does  the  36th  section  of  the  same  statute ;  and  that 
within  the  principle  of  the  case  of  Mann,  Receiver,  ^c,  v. 
Pentz,  (2  Sandf.  Cb.  R.  257,)  the  41st  and  subsequent  sections 
of  the  statute,  apply  to  the  proceedings  under  section  thirty-eight. 
As  it  is  not  necessary  to  decide  this  point  on  the  present  appli- 
cation, I  prefer  to  avoid  expressing  an  opinion  upon  the  sub- 
ject. 

If  there  be  any  error  in  the  opinion  that  a  receiver  may  be  ap- 
pointed, under  the  thirty-eighth  section,  in  connection  with  1 
Rev.  Stat.  600;  the  petitioners  next  claim  that  they  are  entitled 
to  have  one  under  the  39th  section  of  the  same  title,  on  the 
ground  that  this  corporation  has  violated  its  charter,  as  well  as 
other  acts,  binding  upon  it. 
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1.  This  is  alleged  of  its  suspension  of  its  ordinary  business. 
The  chancellor,  in  the  case  of  the  Sea  Insurance  Company,  be- 
fore  cited,  held  that  this  was  a  violation  of  the  act  of  incorpora* 
tion  of  that  company ;  and,  although  there  were  other  grounds 
for  his  decision,  I  understand  this  point  to  have  been  distinctly 
decided.  Were  it  an  open  question,  I  have  no  donbt  that  his 
view  of  the  law  is  sound  and  just. 

Under  our  system  of  creating  corporations  by  special  acts  of 
legislation,  ostensibly  for  the  public  benefit;  the  judgment  of  the 
legislature  is  exercised  upon  the  necessity  and  propriety  of  the 
corporate  grant  at  the  time  and  place  where  it  is  sought,  and  one 
important  element  in  such  judgment,  is  the  extent  of  previous 
outstanding  corporate  franchises  of  the  same  class  and  charac^ 
ter.  It  is  obvious  that  no  accurate  knowledge  on  this  subject 
would  be  attainable,  and  no  judicious  legislation  could  be  ex- 
pected, if  corporations  created  by  existing  and  former  acts,  were 
at  liberty  to  cease  transacting  business  and  again  to  resume  it 
whenever  they  pleased.  From  these  considerations,  and  the 
public  objects  and  purposes  of  their  creation,  it  follows  that  the 
charters  of  these  corporations  imply  and  require  that  they  shall 
perform  the  business  for  which  they  are  instituted ;  and  an  entire 
omission  to  commence  business,  and  a  substantial  suspension  of 
the  same  after  its  commencement,  are  alike  violations  of  the  pro- 
visions of  their  acts  of  incorporation. 

2.  The  other  alleged  infringements  of  the  charter  of  the  com- 
pany, and  of  the  laws  binding  upon  it,  consist  of  the  use  of  its 
funds  in  the  erection  of  expensive  dwelling  houses  on  vacant 
real  estate  which  the  company  bought  in  on  foreclosure ;  of  a 
loan  on  the  security  of  its  own  stock ;  of  the  omission,  to  make 
and  file  an  annual  report  with  the  comptroller  as  required  by 
the  revised  statutes,  (I  R.  S.  693,  {  19  to  22 ;)  and  of  its  man- 
agement by  a  committee,  instead  of  the  board  of  directors.  My 
conclusion  on  the  suspension  of  its  ordinary  business,  renders  it 
superfluous  for  me  to  examine  these  points  of  the  petitioners. 

The  temporary  injunction  will  be  continued,  and  ihere  must 
be  a  receiver  of  the  corporate  property  and  efiects,  according  to 
the  prayer  of  the  petition. 
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Falconbr  and  others  v.  M.  F.  and  R.  B.  Freeman. 

A  creditor  who  Ukea  oat  a  warrant  of  attaobment  nnder  the  aot  relatiTe  to  abaent 
and  concealed  debton,  thereby  obtains  a  lien  opon  the  property  of  the  debtor 
proceeded  against. 

If  the  sheriff  be  prevented  from  levying  the  warrant  on  the  debtor's  property,  by 
means  of  ftaadulent  claims  or  transfers  set  up  in  respect  of  the  same,  the  eoott 
of  ehancery  wtH  aid  the  creditor  in  enforcing  the  lien,  by  iojnnction  and  other- 
wise {  on  the  same  principle  that  the  coart  aids  an  execntion  creditor  similarly 
obstructed. 
Feb.  24,  35 ;  April  16, 1847. 

Motion  to  dissolve  an  injunction  on  bill  and  answer.  The 
complainants  were  creditors  at  large  of  Matthew  F.  Freeman,  a 
retail  trader  in  the  city  of  Brooklyn  ;  their  demands  all  resting 
in  simple  contract.  On  an  allegation  that  M.  F.  Freeman  had 
absconded  from  the  state,  the  creditors  obtained  in  regular  form, 
an  attachment  against  his  property  under  the  statute  relative  to 
absconding,  concealed  and  non-resident  debtors.  The  warrants 
of  attachment  were  delivered  to  the  sheriff,  and  publication  was 
made  according  to  law.  The  bill  stated  these  facts,  that  the 
debtor  was  possessed  of  and  owned  a  store  of  goods  in  York 
street,  in  the  city  of  Brooklyn,  and  was  the  owner  of  certain 
shares  of  stock  in  The  New  Jersey  Bail  Road  and  Transporta* 
tion  Company,  a  corporation  created  by  the  state  of  New  Jersey, 
and  transacting  its  business  in  that  state  ;  although  it  has  an 
office  in  the  city  of  New  York,  where  its  transfer  books  are 
kept.  Also,  that  the  debtor  was  the  owner  of  a  valuable  farm 
in  Middlesex  county.  New  Jersey.  That  Robert  R.  Freeman, 
residing  in  that  county,  claimed  to  be  the  owner  of  the  store  of 
goods,  the  farm,  and  the  rail  road  stock,  by  force  of  certain 
transfers  and  conveyances  to  him  by  the  debtor,  M.  F.  Freeman, 
That  these  transfers  and  conveyances  were  fraudulent  and  void, 
as  against  the  complainants,  creditors  of  the  latter. 

That  R.  R.  Freeman  nevertheless,  persists  in  his  claim,  and 
thereby  prevents  the  sheriff  from  levying  the  attachment  issued 
against  M.  F.  Freeman,  upon  the  store  of  goods  and  rail  road 
stock.    That  both  of  the  Freeman's  keep  out  of  the  jurisdiction 
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of  the  courts  of  this  state ;  they  are  selling  the  goods  in  the 
store,  and  the  complainants  are  fearful  and  believe,  that  unless 
restrained  by  injunction,  they  will  remove  from  the  state  both 
the  goods  and  the  stock,  and  the  proceeds  of  each,  long  before 
trustees  can  be  legally  appointed  in  the  attachment  proceeding. 
The  bill  prayed  for  an  injunction,  and  that  the  fraudulent  trans- 
fers might  be  set  aside,  and  the  property  subjected  to  the  attach- 
ment for  the  benefit  of  all  the  creditors  of  M.  F,  Freeman. 

On  filing  the  bill,  an  injunction  was  granted,  restraining  the 
defendants  from  disposing  of  the  goods  in  the  York  street  store, 
or  the  bank  stock,  and  from  removing  the  same  beyond  the 
reach  of  the  warrants  of  attachment. 

The  answer  of  the  defendants  denied  the  fraudulent  acts  and 
intentions  charged  in  the  bill,  and  insisted  that  the  court  of 
chancery  had  no  jurisdiction  in  the  premises.  Also,  that  the 
remedy  of  the  complainants  was  at  law  exclusively.  The  at- 
tachment proceedings,  and  the  fact  that  K.  R.  Fnsen^an  claimed 
the  property,  were  admitted, 

C*  /•  Lowry  and  O.  Wood^  for  the  defendants. 

C.  Ellis  and  E,  Sandford^  for  the  complainants,  referred  to 
Seott  V.  McMUlen,  1  Littell's  R.  305 ;  20  John.  R.  654,  564, 
566,  per  Wood  worth,  J. ;  Neil  v.  Duke  of  Mcwlboroughy  3  Myl. 
^  Cr.  407,  415 ;  2  Story's  Eq.  Jur.  §  1216,  b. 

The  Yice-Ghangelloil — ^The  complainants,  in  behalf  of 
themselves  and  all  other  creditors  of  M.  F.  Freeman,  seek  the 
aid  of  this  court  to  remove  certain  fraudulent  impediments,  with 
which  the  defendants  obstruct  their  remedy  under  an  attach- 
ment issued  pursuant  to  the  statute  against  non-resident  debtors. 

They  show  by  their  bill,  that  the  sheriff  is  prevented  from 
levying  on  M.  F.  Freeman's  goods  in  the  York  street  store,  by 
R.  R.  Freeman's  claim  of  ownership,  which  it  is  alleged,  is  a 
fraud  as  against  creditors ;  and  as  to  the  rail  road  stock,  held 
by  him  in  the  same  manner,  the  sheriff  cannot  seize  it  or  pre. 
vent  its  transfer,  because  it  is  placed  in  R.  R.  Freeman's  name 
and  itbe  corporation,  though  having  its  transfer  books  and  an  office 
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here,  is  noD-resident.  The  time  has  not  arrived  for  the  appoint- 
ment of  trustees,  and  there  are  no  persons  authorized  to  proceed 
in  the  matter  in  this  court,  unless  it  be  the  complainants. 

To  this  case  made  by  the  bill,  it  is  objected,  that  the  com- 
plainants  are  mere  creditors  at  large^  having  no  execution,  and 
not  even  a  judgment ;  that  they  have  no  specific  lien  on  the 
property  in  question,  and  that  they  cannot  maintain  a  suit  in 
this  court  in  regard  to  it.  That  the  trustees  under  the  attach^* 
ment  proceedings,  are  the  proper  parties  to  file  a  bill  like  this, 
and  that  the  case  is  analogous  to  that  of  an  executor  or  admin- 
istrator, in  which  some  creditor  of  the  decedent  should  proceed 
in  a  suit  to  secure  or  recover  the  assets,  instead  of  awaiting  the 
action  of  the  legal  representative^  or  charging  him  with  coUu^ 
sion  and  making  him  a  defendantj 

The  supposed  analogy  does  not  hold  good  in  my  judgment 
There  are  no  trustees  as  yet ;  and  if  we  take  the  parallel  in^ 
stance  of  a  decedent  before  probate  or  administration  granted^ 
there  is  this  striking  difiference,  that  no  one  having  assets  of  the 
deceased  can  pay  or  deliver  them,  until  there  be  a  proper  repre- 
sentative to  receive  them  and  discharge  him ;  while  in  the  at^ 
tachment,  the  fraudulent  possessor  of  the  property,  may  sell  it  to 
bona  fide  purchasers,  and  remove  the  proceeds  from  the  state, 
Inontbs  before  any  trustees  can  be  appointed. 

In  my  view  of  the  subject,  the  complainants,  although  credi- 
tors at  large,  have  acquired  a  lien  upon  M.  F*  Freeman's  prop- 
erty by  their  attachment.  It  is  as  valid  and  effectual  a  lien  in 
fovor  of  all  creditors,  as  is  made  in  favor  of  a  plaintiff  at  law  by 
the  issuing  of  an  execution  which  he  is  prevented  by  some 
fraud  of  his  debtor  from  levying  on  movable  property.  And  I 
can  perceive  no  reason  in  principle,  why  this  court  should  not 
interfere,  to  aid  the  enforcement  of  the  lien  under  the  attachment, 
for  the  benefit  of  all  the  creditors  without  preference ;  as  it  con- 
stantly does  to  aid  the  execution  creditor  in  maintaining  his 
priority  over  all  others.  Nor  are  the  attaching  creditors  bound 
to  indemnify  the  sheriff,  in  the  instance  of  goods  and  chattels, 
instead  of  resorting  to  a  court  of  equity ;  any  more  than  the 
plaintiff  is  bound  to  give  such  indemnity,  when  a  false  claim  ia 
interposed  to  defeat  his  execution. 
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After  the  appointtnent  of  trustees,  they  would  undoubtedly 
be  the  proper  parties  to  file  a  bill ;  for  they  become  vested  with 
the  whole  title,  both  l^al  and  equitable,  and  they  represent  the 
rights  of  all  the  creditors^  The  point  is  new  in  its  application^ 
though  not  new  in  principle. 

On  the  ground  of  the  lien  by  the  attachment^  and  its  fraudu- 
lent obstruction,  1  think  the  case  made  by  the  bill  is  properly 
cognisable  in  equity. 

The  defendants   move  to  dissolve  the  injunction,  on  the 
ground  that  the  answer  fully  meets  and  denies  the  allegations  * 
of  fraud,  and  thus  disposes  of  the  whole  equity  of  the  biU« 

After  carefully  looking  into  the  pleadings,  I  do  not  feel  at 
liberty  to  dissolve  the  injunction  in  this  stage  of  the  case.  Not 
that  I  intend  to  say,  that  upon  the  statements  in  the  answer,  the 
complainants  will  be  entitled  to  a  decree ;  but  there  is  too  much 
of  doubt  apparent  in  respect  of  the  alleged  frauds,  to  warrant 
the  court  in  abandoning  to  the  defendants,  the  control  of  the 
property  enjoined* 

The  motion  to  dissolve  the  injunction  must  be  denied,  and 
the  costs  of  the  complainant  will  be  costs  in  the  cause. 


Rice  v.  Tonnelb  and  others* 

The  conrt  of  chancery,  on  a  petition  will  grant  maintenance  to  an  infant,  ool  of 
his  estate  lubject  to  the  control  of  the  conrt  ;  but  if  a  receiTer  be  neeeanry  to 
effect  the  object,  it  will  not  be  directed  except  upon  a  bill  filed. 

An  infiint,  entitled  under  the  will  of  herg;raodfather  to  an  annuity ;  and  if  the  will 
were  invalid,  entitled  aa  his  heir  to  one-fonrth  of  a  very  large  estate  ;  the  probate 
and  validity  of  the  will  being  contested,  and  an  active  litigation  pending  thereon ; 
and  she,  in  the  meantime,  requiring  maintenance  ;  filed  a  bill,  praying  that  the 
same  might  be  furnished  out  of  the  estate,  and  for  a  receiver  to  that  end.  HM, 
that  the  bill  was  properly  filed,  and  that  maintenance  should  be  allowed  to  her, 
not  exceeding  the  annuity. 

In  such  a  suit,  all  the  persons  named  in  the  will  as  execHtom  or  trustees,  are 
necessary  parties. 
March  23, 24  ;  April  15, 1847. 

The  bill  was  filed  December  81, 1846,  by  Rebecca  T.  Riooi 
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an  infant  under  six  years  of  age,  by  Gilbert  C.  Rice,  her  father 
and  next  friend.  It  set  forth  that  John  Tonnele  of  the  city  of 
New  York,  the  maternal  grandfather  of  the  complafhant,  died 
August  20, 1846|  learing  an  estate,  real  and  persond,  worth  from 
three  to  four  hundred  thousand  dollars.  That  he  left  a  widow, 
two  children,  and  three  grandchildren  by  deceased  children,  his 
only  heirs  at  law ;  the  complainant  as  the  sole  issue  of  one  of 
the  deceased  children,  being  entitled  as  heir  at  law  and  next  of 
kin,  to  one-fourth  of  his  estate,  subject  to  the  widow's  rights 
therein.  That  the  decedent  left  a  will  or  instrument  purporting  to 
be  a  will,  by  which  he  devised  and  gave  the  whole  of  his  prop* 
erty,  with  some  unimportant  exceptions,  to  his  executors  in  trust, 
and  to  be  applied  and  distributed  by  them  as  directed  in  the 
will.  Among  the  provisions  in  that  behalf,  was  one  directing 
the  trustees  out  of  the  income  of  his  estate  to  apply  five  hundred 
dollars  per  annum,  or  so  much  thereof  as  they  might  deem 
necessary  and  proper,  to  the  education  and  support  of  the  com- 
plainant, and  to  accumulate  the  surplus,  if  any,  for  her  use  and 
benefit  during  her  minority ;  and  on  her  attaining  the  age  of 
twenty-one  years,  to  pay  over  to  her  the  accumulations,  and 
thereafter  to  pay  her  the  annuity,  during  the  life  of  the  testator's 
widow.  On  the  death  of  the  widow,  instead  of  the  annuity,  the 
complainant  was  to  have  for  her  life,  the  income  of  a  lai^e 
amount  of  real  estate ;  the  surplus  beyond  her  education  and 
support  during  minority,  to  be  accumulated,  and  the  entire  pro- 
duct paid  to  her  when  of  full  age,  and  after  that  period,  she  was 
to  receive  the  whole  income.  Upon  her  death,  the  real  estate 
was  to  vest  in  her  issue ;  and  if  she  left  none,  it  was  devised 
over  to  other  issue  of  the  testator. 

The  executors  named  in  the  will,  were  the  testator's  son, 
John  Tonnele,  Junior,  his  son-in-law  Yalentine  6.  Hall,  and 
Francis  E.  Berger,  William  Penfoid  and  George  HalL  This 
will  was  dated  October  22, 1844.  It  was  propounded  for  pro- 
bate before  the  surrogate,  by  Y.  G.  Hall  and  his  wife,  and  wit- 
nesses had  been  examined  to  prove  its  execution.  The  probate 
of  the  will  was  opposed  by  John  Tonnele,  Jr.,  one  of  the  beirs^ 
and  witnesses  had  been  produced  and  examined  by  him,  to 
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prove  that  the  execution  of  the  will  was  procured  by  undue 
influence.  Other  objections  had  also  been  taken  to  its  validity 
as  a  will. 

The  bill  stated  that  the  probate  was  still  pending  before  the 
surrogate ;  and  in  the  mean  time  the  rents  and  profits  of  the 
testator's  real  estate  had  been,  and  were  collected  by  F.  Blanchet, 
his  old  agent,  by  consent  apparently,  of  all  the  adult  parties  in 
interest,  for  the  benefit  of  those  really  entitled.  That  the  com- 
plainant is  in  want  of  the  means  of  support,  her  father  being 
unable  to  provide  for  her  support  and  education.  That  as  she 
is  advised,  she  is  entitled  to  a  provision  for  her  education  and 
support,  to  the  extent  of  the  five  hundred  dollars  a  year,  whe^ 
ther  the  will  be  valid  or  void,  and  the  whole  sum  is  necessary 
for  that  purpose.  Her  father  has  made  ineffectual  efforts  to  ob- 
tain such  allowance  for  her  from  the  estate.  The  bill  prayed 
that  a  receiver  might  be  appointed  of  so  much  of  the  estate  as 
might  be  necessary  to  effectuate  the  objects  of  the  bill,  with 
directions  to  pay  over  to  the  complainant^s  fath^  the  allowance 
of  five  hundred  dollars  a  year,  or  so  much  as  to  the  court  should 
seem  meet,  for  her  proper  maintenance  and  education.  The  biit 
also  prayed  for  general  relief.  The  parties  defendant  in  the  billy 
were  the  heirs,  devisees,  and  next  of  kin  of  the  testator. 

The  complainant  moved  for  a  receiver.  The  motion  was 
opposed  on  various  grounds,  and  among  others  it  was  alleged 
iluit  her  father  was  able  and  ought  to  support  her  pending  the 
litigation. 

J.  P.  Crosby  and  B.  F.  Butler^  for  the  complainant,  in  re- 
ference to  the  jurisdiction,  cited  1  J.  Cb.  R.  57 ;  4  ibid.  100 ;  16 
Yes.  446  ;  1  Bland's  Ch.  R.  297  ;  1  Atk.  489 ;  Macpherson  on 
Inf.  106,  213  to  216.  As  to  the  father's  means  and  circum- 
etaaces,  1  Tes.  Sen.  160 ;  1  Cox  Ch.  C.  179 ;  1  Jac.  and  W. 
647 ;  6  John.  666 ;  Macpherson  on  Inf.  220. 

E.  Sandford  and  6r.  dark^  for  the  defendants.  Hall  and 
wife,  insisted  that  the  bill  was  unprecedented  and  unnessary. 
If  the  will  be  invalid,  the  father  as  guardian  in  socage,  or  a 
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guardian  appointed  by  the  surrogate,  oan  lease  the  complainants 
inheritance.  (1  B.  S.  718,  i  6  ;  3  ibid.  161,  i  6.)  If  the  will  be 
valid,  the  estate  is  in  the  trustees,  and  this  bill  is  not  exhibited 
against  them.  The  counsel  cited  1  Atk.  489,  578 ;  2  Bro.  P.  G. 
539 ;  9  Mod.  40 ;  2  Eq.  Gas.  Abr.  468,  pi.  16 ;  3  Bro.  G.  G.  88, 
and  500;  1  Sch.  &.  Lef.  106;  1  Jac.  ifc  W.  151  ;  4X  G.  R. 
100 ;  Bing.  on  Inf.  I^. 

.  Thb  Ticfi-GHANGBLLoa. — ^It  is  settled  in  England,  after 
much  discussion,  that  the  court  of  chancery  vill  grant  mainte- 
nance to  an  infant,  out  of  his  estate  subject  to  the  control  of  th^ 
court,  upon  a  petition,  without  any  suit  pending  or  instituted. 
But  a  receiver  for  that  purpose  will  not  be  directed,  except  upon 
a  bill  filed.  {E:v  parte  Mounifort,  16  Tes.  445 ;  Ex  parte 
Myerscougkj  1  J.  d&  W.  151 ;  3  Dan.  Gh.  Pr.  422.) 

In  this  case,  a  mere  order  for  support,  which  is  all  that  a  petition 
would  effect,  would  not  improve  the  infant's  condition.  In  truth, 
she  needs  no  adjudication  on  that  point,  because  if  the  will  be 
established,  she  is  confessedly  entitled  to  a  maintenance  by  the 
will,  (not  exceeding  $500  a  year  during  the  life  of  her  grand- 
mother ;)  and  if  the  will  be  set  aside,  she  is  the  absolute  owner 
of  one  fourth  of  the  estate,  subject  to  the  rights  of  the  widow  of 
the  decedent.  Her  difficulty  is,  that  the  will  is  contested  ;  the 
litigation  has  continued  for  six  or  eight  months,  and  it  may  be 
protracted  by  appeals  for  a  long  period,  and  in  the  mean  time 
she  receives  from  the  estate  no  support  whatever. 

The  question  therefore  is,  can  she  maintaiu  a  bill  for  her 
support,  under  such  circumstances? 

It  is  objected,  first,  that  her  bill  proceeds  on  the  ground  of  an 
intestacy,  in  which  event  she  is  a  tenant  in  common,  seised  of 
the  real  estate,  and  having  a  legal  right  to  her  share  of  the 
rents,  which  either  her  general  guardian,  or  her  father  as  guar- 
dian in  socage,  may  receive.  The  answer  to  this  is,  that  neither 
the  infant  nor  her  guardian,  have  actual  possession  of  any  of  the 
real  estate ;  and  she  cannot  recover  her  undivided  share,  with- 
out going  through  the  controversy  arising  upon  the  will  by 
which  it  is  vested  in  trustees.  In  this  aspect  of  the. case, 
Lowndes  v.  BadUtington^  decided  by  Lord  Eldon  in  1805,  is  an 
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authority  for  directing  a  receiver  of  her  share  of  the  rents,  and 
requiring  the  persons  in  possession  to  pay  such  share  to  the 
receiver. 

Then,  in  the  other  aspect  of  the  case  ;  the  trusts  of  the  will, 
if  that  be  assumed  valid,  effectually  bar  her  and  her  guardian 
from  meddling  with  any  part  of  the  property. 

While  the  will  is  in  contestation  before  the  surrogate,  the 
trustees  cannot  be  compelled  to  act  under  it ;  nor  is  this  court  to 
compel  the  infant,  when  her  interest  is  so  plainly  the  other  way, 
to  acquiesce  in  the  will  without  probate,  and  apply  under  its 
provisions  for  her  support. 

The  result  is  this.  The  complainant  is  entitled  in  any  event, 
to  the  support  she  seeks  by  the  bill.  A  petition  will  not  relieve 
her,  because  her  interest  in  the  estate,  whether  it  be  legal  on  an 
intestacy,  or  equitable  under  the  will,  is  not  in  such  a  custody 
as  the  court  can  affect  it  by  an  order  or  a  petition.  She  cannot 
assert  her  alleged  legal  rights,  because  of  the  outstanding  unes- 
tablished  will ;  she  ought  not  to  be  driven  to  acquiesce  in  the  will 
before  probate ;  and  were  it  her  interest  to  assent,  there  is  as  yet 
no  trustee  whom  the  court  can  compel  to  pay  according  to  the 
will.  No  other  mode  for  her  relief  appears  to  be  practicable, 
and  I  think  a  bill  for  the  purpose  ought  to  be  entertained. 

I  think  however,  that  all  the  persons  named  as  executors,  and 
trustees  in  the  will,  should  be  parties ;  inasmuch  as  the  order 
for  her  relief  will  necessarily  affect  property  which  is  vested  in 
them,  if  the  will  be  valid. 

An  order  may  be  entered  allowing  such  an  amendment,  and 
thereupon  referring  it  to  a  master  to  ascertain  what  sum  annually 
from  the  testator's  death  ought  to  be  allowed  to  the  infant,  (not 
exceeding  ^500  during  Mrs.  Tonnele's  life  time,)  for  her  support 
and  education.  The  order  will  provide  that  unless  an  amicable 
arrangement  shall  be  made  for  the  payment  of  the  sum  thus 
fixed,  a  receiver  is  to  be  appointed,  to  whom  a  sufficient  amount 
of  rents  and  profits  to  meet  such  payment  and  the  receiver's 
charges,  (not  exceeding  however  one  fourth  of  the  net  income  of 
the  real  estate,)  shall  be  paid  quarterly  by  the  persons  in  posses- 
,aion. 

If  any  relative  of  the  \nfant  think  it  jproper  to  contest  the 
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father's  right  to  have  the  custody  of  the  complainant  and  to 
receive  and  disburse  the  provision  thus  made  for  her  support,  or 
his  fitness  for  those  duties ;  the  master  will  be  directed  to  in- 
k^uire  into  and  ascertain  whether  the  father  should  be  thus  en- 
Irusted)  and  if  not,  then  to  nominate  some  person  to  act  as  her 
guardian. 


Selden  v.  Yermilta  and  others. 

An  order  to  amend  the  bill,  obtained  before  appearance,  is  regular  and  valid,  al- 
'    thongh  the  defendant  appeals  before  the  amendments  are  actually  prepared  an4 

filed. 
Where  an  injonction  bill  is  amended  on  leave,  the  injunction  continoes  in  force, 

although  the  order  granting  leave,  is  silent  on  the  subject. 
'       April  19 ;  May  8, 1847. 

-  Motion  to  set  aside  amendments  to  an  injunction  bill.  The 
l)ill  was  filed  and  an  injunction  issued  thereupon,  on  the  25th 
day  of  February  1847.  On  the  3d  of  March,  none  of  the  de- 
fendants having  appeared,  the  complainant  on  motion  ex  parte^ 
obtained  an  order  granting  him  leave  to  amend  his  bill  in  cer- 
tain particulars  specified.  The  order  contained  no  clause  to 
the  efiect  that  it  should  be  without  prejudice  to  the  injunction,  and 
it  did  not  allude  to  that  process.  On  the  11th  day  of  March, 
the  amendments  duly  verified  were  filed  with  the  clerk. 
In  the  mean  time,  on  the  fourth  day  of  March,  the  defen- 
dants entered  their  appearance  and  served  notice  of  the  same* 
It  was  claimed  by  the  defendants,  that  the  amendments  made, 
altered  materially  the  case  presented  hy  the  bill ;  and  that  they 
w^re  irregular,  as  having  been  made  after  appearance  and  with- 
out notice  of  the  application.  And  that  if  regularly  made,  the 
injunction  was  thereby  dissolved. 

A.  H.  Dana,  for  the  defendant  Boyd,  cited  1  Paige,  424 ;  2 
Ves.  &  B.  102;  2  Simons,  85 ;  2  Y.  <fc  Jerv.  181,  and  the  New 
Orders  in  Chancery  in  England,  adopted  in  1840. 
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feSelden  y.  Vermilya. 

D.  B  Ogden^  for  Termilya  and  others,  referred  to  Rule  43  ; 
1  Sim.  &;  St.  433 ;  2  Simons,  488. 

P.  Y.  Cutler  and  E,  Sandford^  for  the  complainant,  cited  3 
Barb.  Ch.  Pr.  210;  1  Dan.  Ch.  Pr.  629,  631 ;  1  Madd.  R.  449; 
3  Meri^ale,  466  ;  1  J.  C.  K  433. 

Thb  Tice-Chancellor. — The  objection  that  the  amend- 
ments filed  were  inconsistent  with  the  matters  of  the  original 
bill,  is  not  well  founded. 

Next,  were  they  irregular,  because  not  filed  until  after  appear- 
ance,  although  allowed  before  1  I  think  they  were  not.  The 
order  for  amendment  was  regular,  indisputably ;  and  it  would 
be  unreasonable  to  deprive  the  complainant  of  the  benefit  of  his 
order,  by  the  accident,  as  it  were,  of  the  defendant's  entering  his 
Appearance  before  the  amendments  could  be  prepared  and  filed- 
The  difierence  between  the  next  day  after  the  making  of  the 
order,  and  eight  days  after,  is  not  in  this  respect  material.  If 
irregular  to  file  them  on  the  11th,  it  was  equally  so  to  file  them 
on  the  4th  of  March.  By  the  English  practice  since  1828,  the 
complainant  is  restricted  to  make  his  amendment  within  three 
weeks ;  and  in  injunction  cases,  by  the  orders  of  May  1839,  the 
amendment  is  to  be  made  in  one  week  after  the  date  of  the  or- 
der. The  order  in  this  case,  contained  no  limitation  as  to  X\me^ 
and  the  delay  was  not  unreasonable.  If  a  complainant  do  not 
proceed  diligently  on  obtaining  such  an  order,  there  is  no  diffi* 
culty  in  the  defendants  acting  upon  the  original  bill. 

The  remaining  question  is  the  effect  of  the  order  upon  the  in- 
junction. The  point  was  somewhat  unsettled  in  the  English 
practice,  until  the  orders  of  May  1839  rendered  it  no  longer  im- 
portant, whether  on  amending  the  bill  after  the  common  injunc- 
tion had  issued,  before  answer,  by  an  order  of  course,  it  was 
without  prejudice  to  the  injunction.  But  the  practice  there  wa3 
clearly  established,  that  on  a  special  injunction,  when  an  order 
to  amend  was  obtained,  it  was  without  prejudice  to  the  injunc- 
tion. (1  DanielFs  Ch.  Pr.  627, 531 ;  Drewry  on  Inj.  390.)  We 
liave  nothing  like  the  common  injunction  in  our  practice,  and  I 
think  with  Mr.  Hofiman,  that  with  us  an  injunction  does  not 
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drop  on  amending  the  bill,  although  the  order  granting  leave 
may  be  silent  on  that  subject.    (1  Hoff.  Ch.  Pr.  301.) 

The  respective  motions  must  be  denied  with  $8  costs  on 
each. 


F.  A.  Palmer  v.  E.  Kellt,  and  others. 

A  derendsnt  committed  for  contempt,  in  fiolatiog  an  iojonetion  by  selling  property 
equitably  bebogiog  te  the  eomplainant,  after  two  months  imprisonment,  applied 
to  be  discharged  on  the  ground  that  lie  had  no  means  to  pay  the  fine  imposed  on 
him,  equivalent  to  the  value  of  the  property.  The  application  was  refused,  be- 
cause the  defendant,  instead  of  acknowledging  his  error,  denied  the  offence  of 
which  he  bad  been  convicted  ;  and  thus  impaired  the  credibility  of  his  statement 
as  to  his  ability  to  pay  the  fine. 
April  31 ;  May  8, 1847. 

This  was  a  creditor's  suit,  in  which  the  usual  injunction  was 
issued  and  served  on  Kelly,  the  judgment  debtor^  restraining 
him  from  disposing  of  his  property  in  any  manner.  He  imme- 
diately sold  some  carriages  in  his  possession,  and  alleged  to  be 
his,  received  the  price,  and  expended  it  in  his  support  and  per- 
sonal expenses.  The  complainant  obtained  an  attachment 
against  him  for  violating  the  injunction^  He  denied  the  chargei 
the  matter  was  referred  to  a  master,  w)io,  after  a  long  and  ex- 
pensive investigation,  reported  that  be  was  guilty  of  the  oflEence, 
and  that  the  value  of  llie  property  sold  by  him,  in  defiance  of 
the  injunction,  on  which  the  complainant  had  a  lien,  was  $260. 
The  court  confirmed  the  master's  report,  and  made  an  order, 
fining  the  defendant  for  the  contempt  in  the  value  of  the  pro- 
perty and  the  costs  of  the  proceeding ;  and  directing  him  to  be 
committed  until  the  fine  was  paid.  He  was  committed  accord- 
ingly, on  the  eighteenth  of  February,  1847. 

He  now  moved  for  a  discharge,  on  affidavits  that  he  had  no 
property  or  means  with  which  he  could  pay  the  fin«. 

The  opinion  of  the  court  notices  the  affidavits* 
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R.  Reedy  for  the  defendant,  Kelly. 
A.  C.  Morriif  for  the  complainant. 

The  Vice-chancellor. — ^The  defendant  applies  to  be  dis- 
charged from  imprisonment,  under  the  act  of  31st  January^- 
1843.  (Laws  of  1843,  Gh.  9.)  After  the  service  of  an  injunc- 
tion, forbidding  his  disposal  of  property  in  his  possession,  on 
which  the  complainant  had  acquired  a  lien  by  this  suit,  he  sold 
property  of  the  value  of  |^250,  and  received  the  proceeds,  and 
used  or  spent  the  same.  When  accused  of  the  violation  of  the 
injunction,  he  stoutly  denied  it,  and  put  the  complainant  to  aa 
expense  of  more  than  $100,  in  establishing  the  fact.  It  was 
fully  established  to  the  satisfaction  of  the  master  and  of  the 
court;  and  now  on  reading  again  the  whole  proceedings,  I 
cannot  view  the  defendant's  conduct  otherwise  than  as  a  wilful 
or  reckless  disregard  of  the  process  of  this  court,  and  violation 
of  the  rights  of  the  complainant.  He  was  committed  on  the 
18th  of  February  last.  In  his  petition,  he  makes  no  acknow- 
ledgment of  his  fault.  On  the  contrary,  he  persists  in  asserting 
that  "  he  does  not  know  or  believe  that  he  ever  did  violate  the 
injunction,  in  any  way  or  manner." 

This  bold  and  impudent  statement,  does  not  permit  the  court 
to  give  that  credence  to  his  allegations  in  respect  of  his  prop- 
erty, which  it  would  be  glad  to  entertain  ;  and  the  belief  and 
the  want  of  information  on  that  subject,  deposed  to  by  Sayers 
and  the  Parsons,  are  not  satisfactory  proof  of  the  point 

I  can  refer  to  my  course  in  respect  of  these  commitments,  to 
show  how  tender  I  feel  in  directing  or  continuing  the  imprison- 
ment of  parties  for  contempts.  But  I  am  constrained  to  declare, 
that  in  this  case  I  do  not  feel  warranted  in  granting  the  relief 
sought. 

The  property  sold,  was  in  equity,  the  complainant's.  But  for 
the  defendant's  disposal  of  it  in  direct  defiance  of  the  law,  it 
would  before  this  time,  have  been  applied  on  the  complainant's 
debt,  and  been  in  his  actual  enjoyment.  The  defendant's  act  was 
in  moral  delinquency,  but  little  short  of  a  larceny.  And  if,  under 
such  circumstances,  after  an  imprisonment  of  two  or  three 
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months  of  a  very  lenient  character,  he  should,  on  his  affidavit 

of  want  of  property,  be  discharged ;  it  would  be  an  encourage^ 

xnent  to  rogues  and  ill  disposed  persons,  to  disregard  the  process 

of  law  and  the  rights  of  parties,  which  I  am  very  reluctant  ta 

afford. 

.    The  motion  must  be  denied. 


Hill  v.  The  Nautilus  Insurancr  Company. 

In  an  inrarance  company  on  the  mntnal  plan,  baying  no  capital  atock,  and  aa  a 
sabetitate  receiving  notes  for  premiums  in  advance,  given  in  large  sams,  for  the 
security  of  dealers,  and  to  be  reduced  by  taking  policies  from  time  to  time,  and 
paying  premiums  ;  on  which  notes  the  charter  authorized  the  company  to  allow 

•  a  compensation  of  not  more  than  five  per  cent  yearly,  but  the  makers  of  the 
notes  were  not  in  respect  thereof,  members  of  the  company  entitled  to  vote. 

Held,  I .  That  the  makers  of  such  premium  notes,  in  advance,  were  not  stockhold' 
ers  of  the  corporation. 

2.  That  they  were  not  such  creditors  of  the  company,  for  any  compensation  which 
ought  to  have  been,  but  has  not  been  awarded  to  them  in  respect  of  such  notes, 
as  to  enable  them  to  proceed  as  creditors  nnder  the  statute  relative  to  the  pro* 
ceedings  against  corporations  in  equity. 
March  S6,  April  5,  12  ;  May  18,  1847. 

Motion  for  an  injunction  and  receiver ;  which  was  opposed 
upon  the  answer,  and  affidavits  of  the  vice-president  and  the  ac- 
tuary of  the  company.  The  complainant  claimed  to  be  a  credi- 
tor  of  the  company,  in  respect  of  his  note  given  to  them  for  pre- 
miums in  advance,  for  the  security  of  dealers,  under  their  charter ; 
on  which  note,  as  he  alleged,  he  was  entitled  to  a  compensation 
out  of  the  profits  earned  in  their  business.  He  also  claimed  to 
be  a  stockholder  of  the  corporation,  by  means  of  the  same  pre- 
mium note.  In  support  of  his  application,  he  alleged  several 
matters,  as  constituting  violations  of  the  charter  of  the  company, 
of  such  a  character  that  as  a  creditor  or  stockholder,  he  was  at 
liberty  to  proceed  for  a  dissolution  of  the  corporation  under  the 
act,  2  R.  S.  463,  §  39. 

The  Nautilus  Insurance  Company  was  incorporated  May  21  st, 
1841 ;  but  on  the  18th  of  April,  1843,  assumed  a  new  form  by 
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an  amendment  to  its  charter.  (Laws  of  1843,  ch.  207,  page  276.) 
It  was  thereby  authorized  to  organize  and  do  business  under  the 
plan  of  mutual  insurance.  It  had  the  power  to  insure  lives, 
marine  and  inland  risks,  and  against  fire.  Whenever  applica-* 
tions  for  insurance  to  the  amount  of  three  hundred  thousand 
dollars,  were  made  to  the  commissioners  named  in  the  act,  the 
company  might  be  organized  and  proceed  to  make  insurances. 
Every  person  who  during  the  preceding  year  had  taken  a  policy, 
and  every  one  who  held  the  company's  certificate  for  earned 
premiums,  (being  profits  presumptively  earned,  but  retained  in 
the  company  as  a  fund  to  meet  unexpected  losses,  d&c.,)  were  to 
be  deemed  members  of  the  company,  and  entitled  to  vote  for 
trustees,  and  at  all  elections.  There  was  no  capital  stock ;  but 
as  a  substitute  in  some  measure,  and  to  form  a  basis  for  giving 
the  company  credit  in  the  community,  notes  were  given  by  nu- 
merous persons  and  firms,  under  a  section  of  the  charter  which 
was  in  these  words,  viz. 

"  The  company,  for  the  better  security  of  its  dealers,  may  re- 
ceive notes  for  premiums  in  advance,  of  persons  intending  to 
receive  its  policies,  and  may  negotiate  such  notes  for  the  purpose 
of  paying  claims  or  otherwise,  in  the  course  of  its  business ;  and 
on  such  portions  of  said  notes  as  may  exceed  the  amount  of 
premiums  paid  by  the  respective  signers  thereof,  at  the  succes- 
sive periods  when  the  company  shall  make  up  its  annual  state- 
ment as  hereinafter  provided  for ;  and  on  new  notes  taken  in 
advance  thereafter,  a  compensation  to  the  signers  thereof,  at 
a  rate  to  be  determined  by  the  trustees^  but  not  exceeding  five 
per  cent,  per  annum,  may  be  allowed  and  paid  from  time  to 
lime." 

The  company  proceeded  to  organize,  pursuant  to  the  act  of 
1843,  and  conducted  the  business  of  insurance  in  the  city  of  New 
York.  Among  those  who  gave  their  promissory  notes  for  the 
security  of  dealers,  under  the  section  quoted,  the  complainant  in 
this  suit  gave  his  for  five  thousand  dollars.  After  the  lapse  of  a 
year,  an  annual  statement  was  made  up  and  published  by  the 
company,  pursuant  lo  its  charter,  by  which  it  appeared  that  on 
the  earnings  of  the  company  to  that  time,  there  was  a  net  sur* 
plus  of  more  than  five  thousand  dollars.    Out  of  this  surplus,  a 
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dividend  was  declared,  among  those  who  were  members  by  ia- 
suriag  in  the  company,  and  certificates  were  issued  to  them  rer 
spectively,  for  the  amount  of  such  dividend.  But  no  compensa- 
tion was  directed  to  be  made  to  the  persons  who  had  given  their 
Doles  for  the  security  of  dealers,  and  none  was  ever  specifically 
declared  or  resolved  upon  by  the  trustees  of  the  company. 
The  complainant  insisted  that  his  note  ought  to  be  given  up  to 
bim,  unless  compensation  was  made  to  him,  as  was  implied 
from  the  charter,  and  the  transaction  in  giving  it  The  bill  was 
filed,  to  wind  up  the  company,  because  of  the  alleged  violations 
of  its  charter,  aud  the  laws  governing  monied  corporations, 

P.  /•  Jo€U^hims8enj  for  the  complainant. 

W.  Bliss^  for  the  defendant. 

Thb  Yic£-Chakcbllor. — The  bill  states  numerous  facts  as 
constituting  violations  of  the  charter  of  this  company,  or  of  stat- 
utes binding  upon  it,  which  it  is  claimed,  entitle  the  complain- 
ant to  proceed  in  this  court  for  the  appointment  of  a  receiver 
and  a  dissolution  of  the  corporation.  Both  the  facts  and  the  law 
of  this  part  of  the  case  were  very  fully  and  ably  discussed  ;  but 
it  will  be  unnecessary  for  me  to  examine  either,  until  I  have  as- 
certained that  the  complainant  is  in  a  position  to  require  their 
^adjudication  at  this  time. 

To  sustain  his  application,  it  must  appear  that  he  is  a  creditor, 
<or  a  stockholder  of  the  corporation. 

1.  Is  he  a  creditor  ? 

He  gave  his  premium  note  to  the  company  for  $5000,  pursu- 
ant to  the  provision  in  the  amended  act  of  incorporation.  The 
company  has  made  up  its  annual  staiement^  and  has  declared  a 
dividend,  (as  it  is  called,)  of  the  premiums  earned  during  the 
preceding  year,  to  and  among  its  members.  But  the  trustees 
have  not  made  any  compensation  to  the  complainant  upon  his 
premium  note,  which  the  company  then  held,  and  still  holds. 

It  is  contended,  that  the  trustees  were  bound  to  fix  the  rate  of 
compensation  to  the  complainant,  upon  making  up  the  annual 
statement ;  that  the  fact  of  their  making  a  division  of  the  un- 
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earned  premiums,  is  conclusive  that  a  compensation  ought  to 
have  been  allowed  and  paid ;  the  rate  of  the  dividend  shows^, 
that  the  whole  five  per  cent,  ought  to  have  been  allowed  to  the 
makers  of  the  premium  notes ;  and  therefore  the  complainant  is 
a  creditor  of  the  company,  for  five  per  cent  on  his  note,  equal  to 
$250. 

It  may  be  true,  that  the  complainant  is  entitled  to  some  com- 
pensation, and  that  on  the  neglect  or  refusal  of  the  trustees  to 
act,  he  may,  by  a  suit  in  this  court,  obtain  a  decree  directing 
them  to  determine  its  rate,  or  referring  it  to  a  master  to  ascertain 
the  rate  in  their  behalf.  I  do  not  consider  it  incumbent  on  me 
to  decide  that  question  in  this  stage  of  the  cause. 

But  after  mature  reflection,  I  am  perfectly  satisfied  that  the 
complainant  is  not  such  a  creditor  of  the  corporation  as  was  in- 
tended by  the  fortieth  section  of  the  statute  relative  to  proceed- 
ings in  equity  against  corporations.    (2  R.  S.  464.) 

The  dividend  from  the  earned  premiums  furnishes  no  reliable 
evidence  that  the  company  is  in  a  condition  to  make  the  com^ 
pensation  claimed.  The  dividend  is  no  more  than  a  certificate 
that  the  company  has  earned  a  certain  amount  beyond  its  ex* 
penses  and  losses ;  which  amount  is  to  remain  in  its  possession 
as  a  fund  liable  for  future  losses.  It  is  precisely  the  fund,  which 
a  prudently  managed  insurance  company  keeps,  for  the  liqui- 
dation of  losses,  as  they  from  time  to  time  occur.  (See  De  Pey^ 
sier  V.  The  American  Insurance  Company^  6  Paige,  486.) 

Again,  if  the  court  were  induced  to  believe  that  a  case  for 
swne  compensation  had  arisen ;  there  is  certainly  no  proof  that 
the  amount  of  the  compensation  justly  due  will  exceed  $100 ; 
and  there  is  besides,  the  furtherand  difficult  question,  whether  the 
discretion  vested  in  the  trustees  can  be  controlled  by  this  court, 
unless  upon  proof  that  their  action  or  their  refusal  to  act,  is 
mala  fide,  which  cannot  be  averred  on  the  bill  and  answer  before 
me. 

It  would  be  an  unwise  and  improvident  exercise  of  the  vast 
power  conferred  upon  courts  of  equity  by  the  statute  before  cited, 
to  suspend  the  business  of  an  insurance  company  in  fuUopera- 
tion,  upon  the  claim  presented  in  this  bill :    A  claim  which 
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may  ripen  into  a  debt,  but  which  in  its  present  state  can  scarce 
ly  warrant  me  in  treating  its  holder  as  a  creditor. 

2.  Is  the  complainant  a  stockholder  of  the   corporation  in 
question  ? 

This  point  was  argued  in  his  favor,  with  great  ingenuity,  but 
without  success.  The  corporation  has  no  capital  stock.  The 
circumstance  that  the  officers  of  the  company  have  denominated 
the  premium  notes,  as  "  guaranty  capital,*'  does  not  alter  the  fact 
that  there  is  no  capital  stock  in  the  ordinary  sense  of  the  term. 
The  nearest  representative  of  capital,  is  the  interest  acquired  by 
insuring  in  the  company.  Those  who  insure,  are  members  of 
the  corporation,  entitled  to  vote  at  its  elections,  to  be  credited 
with  their  rateable  shares  of  the  surplus  premiums  earned,  and 
to  receive  a  similar  share  of  the  profits  derived  from  investments. 
Those  who  give  premium  notes,  do  not  participate  in  any  of  these 
privileges.  They  may  become  creditors  of  the  corporation  for 
the  compensation  on  their  notes  whenever  the  trustees  award  a 
compensation  ;  and  they  may  also  become  debtors  to  the  corpor- 
ation, when  its  misfortunes  compel  a  resort  to  their  notes  to  liqui- 
date claims  for  losses  on  its  policies.  But  they  do  not,  as  sucl)i 
makers  of  the  notes,  have  any  voice  in  the  control  of  the  institu? 
tion  or  any  participation  in  its  profits  as  such. 

Without  pursuing  the  contrast,  it  i  s  sufficient  to  say  that  it  is 
clear  they  are  not  stockholders  of  the  corporation. 

Thus  the  complainant  has  failed  to  establish  his  standing  un- 
der the  statute,  either  as  a  creditor  or  a  stockholder  ;  and  his 
motion  for  an  injunction  and  receiver  must  be  denied.  The  de- 
fendant's costs  of  opposing  the  motion,  are  to  be  costs  in  the 
cause.(a) 


(0)  Since  this  decision,  the  subject  of  these  preminm  notes,  and  the  liabilities  of 
the  makeis  to  pay  them,  has  been  very  mach  litigated ;  and  the  law  relating  to 
them  fully  settled  in  the  New  York  Superior  Court  See  Brouwer  ▼.  Appleby,  I 
Sandford's  R.  (Superior  Court,)  158,  and  note  to  same,  page  173  ;  the  several  cases 
next  succeeding  in  the  same  book ;  and  Brouwer  y.  HiU,  I  ibid.  629,  and  the 
charge  of  the  judge  at  page  640,  and  at  page  644.  The  decision  of  the  superior 
court,  in  Brouwer  y.  Appleby^  was  affirmed  by  the  court  of  appeals. 
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E.  and  H.  Hoppock,  Executors,  &c.,  v.  Conkliit  and  others. 

Where  a  defendant  in  a  foreclesare  rait,  liable  for  the  deficiency,  if  any,  and  who 
ii  intending  to  attend  the  sale  and  prepared  to  bid  for  hie  protection,  is  prevented 
by  accidental  caneee,  (although  he  need  reasonable  diligence,)  from  attendioft  or 
being  represented  at  the  sale  of  the  premises,  whereby  the  same  were  sold  for 
one*third  of  their  value,  leaving  a  large  deficiency  against  snch  defendant ;  th« 
eourt  ordered  a  re-sale ; 

It  was  held  to  be  reasonable  diligence  in  snch  party,  to  write  by  mail  to  an  agent 
of  sufficient  pecuniary  ability,  when  the  party  himself  was  precluded  from  atten- 
ding the  sale,  and  his  previous  eonvenations  with  the  complainant  and  his 
solicitor,  were  saeh  as  to  induce  him  to  believe  that  they  would  not  raffer  the 
mortgaged  premises  to  be  sold  for  less  than  the  debt  and  eosta. 

The  complainants  who  were  trustees,  bid  in  mortgaged  premises  at  a  sale  on  fore- 
closure, for  a  third  of  their  value,  under  such  circumstances  of  surprise  as  to 
other  parties  in  interest,  that  the  court  ordered  a  re-sale. 

Heldt  that  the  trustees  were  right  in  declining  voluntarily  to  relinquish  the  par- 
ehase,  and  were  entitled  to  their  costs  and  charges  in  resisting  the  motion  for  a 
re-sale. 
May  10th  to  13th  ;  May  31,  1817. 

Motions  by  the    defendants    Conklin    and  Mrs.   Wyekoff 
iseparately,  for  a  re-sale  of  mortgaged  premises  situate  in  Bar- 
clay street,  in  the  city  of  New  York.      The   mortgage  in 
fiuit  was  executed  for  a  part  of  the  purchase  money,  by  Conk*- 
lin,  for    four    thousand    dollars,  accompanied    by  his    bond, 
and  was  owned  by  the  complainants  as  executors.      Conklin 
Bold  the  premises  subject  to  the  mortgage,  to  Mabbett  and  Mul- 
ligan, who  assumed  its  payment.     They  afterwards  became 
insolvent,  and  the  mortgage  was  foreclosed.    Mrs.  Wyekoff  was 
a  subsequent  mortgagee,  from  M.  and  M.    Conklin  resided  in 
Albany,  and  being  in  New  York  while  the  foreclosure  was 
pending,  had  interviews  with  H.  Hoppock,  and  with  B.  A.  Seel^, 
one  of  the  complainants  solicitors.    Both  concurred  with  him  that 
the  premises  were  worth  much  more  than  C.'s  mortgage,  and  their 
language  was  such  that  he  was  led  to  believe,  and  he  might 
fairly  infer  from  it,  that  in  no  event  would  they  suffer  the 
premises  to  sell  on  the  expected  decree  for  less  than  the  mort-r 
gage  debt  and  costs.    Neither  of  them,  however,  gave  him  any 
assurance  to  that  effect.    Mr.  Seely  promised  to  write  to  him 
and  inform  bim  of  the  day  fixed  for  the  sale. 
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The  decree  was  obtained,  and  the  premises  were  advertised 
|)y  a  master  with  the  usual  publicityi  to  be  sold  at  the  Merchants 
Exchange,  on  the  28ih  day  of  January,  1847,  at  twelve,  noon. 
Conklin  did  not  see  or  hear  of  the  notice  of  sale,  except  by 
Seely's  letter  informing  him  of  it,  which  reached  him  at  Albany 
at  eight  or  nine  o'clock  in  the  evening  of  Monday,  January  26th. 
The  letter  was  written  on  the  Friday  previous.  In  regular 
course,  the  mails  between  New  York  and  Albany,  in  the  winter 
of  1847,  left  each  city  every  morning,  except  Sunday,  and 
arrived  at  the  other  city  from  seven  to  eight  o'clock  in  the  even- 
ing; the  route  being  by  steamboat  between  New  York  and 
Bridgeport,  Conn.,  and  by  railroad  from  there  to  Albany.  When 
the  Hudson  river  was  open,  the  mails  between  New  York  and 
Albany  arrived  at  each  place  every  morning  and  evening  in  the 
week,  except  Sunday  evening.  Seely's  letter  reached  Albany 
on  Saturday  evening.  On  Monday  morning,  Conklin  was 
obliged  to  attend  as  a  juror  in  the  United  States  Distirict  Court 
in  Albany.  He  was  detained  in  and  about  the  court  until 
evening,  which  prevented  the  letter  from  reaching  him  till  that 
time.  When  the  court  adjourned  in  the  evening,  he  was  on  the 
panel  of  jurors  in  a  cause  then  on  trial  and  unfinished.  He 
might,  by  extraordinary  diligence,  have  written  a  letter  that 
night,  and  procured  it  to  be  mailed  in  time  next  morning  to  go 
to  New  York  on  Tuesday ;  but  his  affidavit  stated  that  he  be- 
lieved the  judge  holding  the  court  would  excuse  his  further 
attendance,  so  that  he  could  go  to  New  York  himself  on  Wed- 
nesday. On  Tuesday  he  applied  to  the  judge  to  be  excused,  so 
as  to  attend  the  sale,  but  the  trial  being  still  unfinished,  the 
judge  refused  to  discharge  him.  Qn  Tuesday  evening,  he 
thereupon  wrote  and  mailed  a  letter  to  A.  P.  St.  John  of  New 
York,  a  near  relative  and  active  business  man,  whose  resources 
were  such  that  he  could  bid  at  the  sale  to  the  necessary  amount. 
The  letter  requested  St.  John  to  attend  the  master's  sale  on 
Thursday,  and  bid  on  the  property  for  Conklin  to  an  amount 
sufficient  to  exonerate  his  liability  in  respect  of  the  mortgage 
and  the  costs.  Conklin  had  a  son  arrived  at  manhood,  whom 
he  might  have  sent  to  New  York  on  Wednesday,  with  bis  mes- 
sage to  St.  John.    His  letter  to  the  latter  arrived  at  New  York 
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on  Wednesday  evening,  but  was  not  received  by  St.  John  oa 
Thursday  until  about  an  hour  after  the  sale  had  taken  place. 
He  would  have  attended  and  bid,  if  he  had  received  the  letter 
in  time. 

The  mortgaged  premises  were  sold  by  the  master  on  Thurs- 
day at  twelve  o'clock ;  and  were  struck  off  to  the  complainants  in 
the  suit,  for  two  thousand  dollars.  The  master's  report  of  sale 
Was  filed  and  the  usual  order  of  confirmation  entered  on  the 
sixth  day  of  February,  1847 ;  and  the  master  conveyed  the 
premises  to  the  complainants,  who  immediately  rented  them  for 
the  year  commencing  on  the  first  of  May,  for  six  hundred  dol- 
lars. (The  premises  were  a  leasehold  property.)  By  the  mas- 
ter's report  of  sale,  it  appeared  that  the  deficiency  in  the  mort- 
gage debt  and  costs,  after  applying  the  proceeds  of  the  sale,  was 
the  sum  of  $3463  16,  for  which  Conklin  was  liable  to  the  com- 
plainants. 

It  was  shown  by  the  affidavits  read  on  the  motion,  that  the 
premises  were  worth  at  the  time  of  the  sale,  at  least  six  thousand 
dollars;  and  Conklin  stipulated  on  a  re-sale,  to  bid  the 
amount  of  the  mortgage,  with  interest,  costs,  the  costs  of  a  re-sale 
and  the  taxes  outstanding  on  the  premises.  He  first  heard  of 
the  result  of  the  sale  about  the  seventeenth  of  February.  He 
immediately  came  to  New  York,  and  on  a  representation  of  the 
facts,  applied  to  the  complainants  to  consent  to  a  re-sale,  or  to 
give  up  their  purchase  to  him,  on  receiving  their  debt  and  costs 
and  all  their  expenses.  This  they  declined  to  do,  and  he  there- 
upon moved  for  a  re- sale. 

In  Mrs.  Wyckoff's  case,  it  appeared  that  she  resided  in  Penn- 
sylvania, and  relied  on  the  statement  of  one  of  her  mortgagors, 
who  said  he  would  attend  to  the  matter,  and  that  he  had 
already  procured  a  purchaser  who  would  bid  more  than  $6000 
at  the  sale. 

iR  M.  Woodrttff,  for  Conklin,  relied  on  Tripp  v.  Cook^  26 
Wend.  143 ;  and  Collier  v.  Whipple,  13  ibid.  224.  He  also 
cited  Brown  v.  Frost,  10  Paige,  243  ;  Billington  v.  Forbes,  10 
ibid.  487 ;  Brasher  v  Church,  1  Clarke's  Ch.  R.  475. 
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W.  SUlimanj  for  Mrs.  WyckofT,  cited  in  addition,  Sugd.  on 
Vend.  63  and  65  note,  ch.  2,  §  2 ;  Duncan  v.  Dodd^  2  Paige, 
99. 

W.  A.  Seely  dXidi  W.  T.ilfcCoun,  for  the  complainants,  referred 
to  Williamson  v.  Dale^  3  J.  C.  R.  292 ;  Laming  v.  Macpherson^ 
ibid.  434 ;  Requa  y.  Ratf^  2  Paige,  239 ;  American  Insurance 
Company  y.  Oakley^  9  ibid.  269. 

Thb  Vice-Chancellor. — The  defendant  Conklin  was  jush 
tifiable  in  relying  upon  receiving  information  from  Mr.  B.  H. 
Seely,  as  to  the  time  of  the  sale.  The  circumstance  that  he 
attempted  to  induce  Mr.  Hoppock  and  the  Messrs.  Seely  to  pro- 
tect him  at  the  sale,  does  not  detract  from  the  position  that  he 
intended  to  give  to  it  his  personal  attention ;  nor  does  his  own 
statement,  that  he  understood  and  believed  Mr.  H.  would  bid 
the  requisite  amount. 

Mr.  E.  H.  Seely  informed  Conklin  of  the  sale,  in  fulfilment  of 
his  promise  and  in  perfect  good  faith.  His  letter  would  have 
been  in  time,  but  for  an  occurrence  against  which  no  foresight 
of  Conklin's  could  guard,  and  which  it  was  wholly  out  of  bis 
power  to  remedy. 

I  have  no  doubt  that  the  first  time  he  knew  of  the  letter,  was 
in  the  evening  of  Monday  the  26th  of  January.  It  was  not  in 
season  for  him  to  consider  or  decide  on  the  proper  measures  to 
be  pursued,  either  in  time  for  the  mail  to  New  York  on  the 
ensuing  day,  or  to  despatch  a  messenger  the  next  morning.  He 
thought  the  judge  would  relieve  him  from  the  jury,  so  that  he 
could  attend  the  sale  in  person,  and  this  could  not  be  ascertained 
till  the  court  convened  on  Tuesday.  He  was  not  bound  to 
know,  nor  is  it  reasonable  to  suppose  he  knew,  that  the  judge 
could  not  discharge  him  from  the  trial  then  pending. 

On  learning  this  on  the  26th  January,  he  wrote  through  his 
son  by  the  mail,  to  a  proper  person  and  one  competent  in  point 
of  means,  to  attend  the  sale.  The  letter  in  due  course  would 
have  reached  St.  John,  in  time  to  have  enabled  him  to  be  present 
at  the  sale ;  but  through  another  mishap  it  did  not  come  to  his 
bands  till  after  the  hour  when  the  sale  took  place* 
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It  is  objected  that  Conklin  should  have  sent  his  son,  instead 
of  sending  a  letter*  I  do  not  think  he  was  bound  to  use  snch  a 
great  degree  of  diligence,  under  the  circumstances.  The  prop- 
erty was  worth  more  than  the  mortgage  debt.  Although  Mr. 
Hoppock  did  not  intend  to  give  an  assurance  that  he  would  bid 
to  the  amount  of  the  debt,  yet  it  is  obvious  that  bis  conversation, 
as  well  as  that  of  the  Messrs.  Seely,  had  the  effect  to  confirm 
Conklin's  belief,  that  the  proi)erty  would  under  any  circumstances 
relieve  his  liability,  and  to  disarm  the  extreme  vigilance  which 
he  might  otherwise  have  felt  impelled  to  exercise  for  his  own 
protection.  Mr.  E.  H.  Seely's  letter,  corroborated  Conklin's  views 
derived  from  those  interviews  and  from  the  intrinsic  value  of 
the  mortgaged  premises. 

The  complainants  under  this  state  of  facts,  had  no  right  to 
require  from  Conklin,  any  more  than  ordinary  prudence  and 
diligence,  in  providing  for  his  interests  in  the  sale.  It  is  clear 
that  he  used  as  much  diligence  as  was  reasonably  practicable, 
in  the  condition  in  which  he  was  placed,  when  the  letter  from 
Mr.  Seely  reached  him.  And  thus,  without  any  fault  on  his 
part,  through  a  concurrence  of  accidental  causes,  he  was  pre- 
vented  from  being  represented  at  the  sale ;  the  property  was 
sold  to  the  complainants  for  about  one  third  of  its  value ;  and 
Conklin  became  chargeable  with  a  deficiency  on  his  bond,  ex- 
ceeding the  whole  snm  bid  at  the  sale. 

The  case  comes  within  the  well  established  and  benign  prin* 
ciples  on  which  this  court  relieves  against  sales  made  under  its 
decrees.  It  is  a  much  stronger  case  than  Collier  v.  Whipple,  13 
Wend.  224 ;  and  Tripp  v.  Cook,  26  Wend.  143,  is  a  clear  au- 
thority for  granting  the  relief  sought. 

The  complainants,  holding  the  mortgage  as  executors,  were 
perfectly  right,  in  declining  to  relinquish  the  purchase.  Snch 
an  act  would  have  been  at  the  peril  of  proving  at  some  future 
day,  that  the  facts  were  such  as  entitled  Conklin  to  have  a  re- 
sale. They  must  therefore  be  paid  their  costs,  and  the  counsel 
fees  incurred  on  this  application,  and  protected  in  the  acts  done 
by  them  under  their  deed  of  the  premises. 

There  must  be  an  order  for  a  re-sale  of  the  premises.  The 
master  will  expose  them  for  sale,  at  the  amount  of  the  debt,  in- 
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teresty  taxed  costs  of  suit  and  his  own  costs  on  the  former  sale. 
If  any  bidder  take  the  property  at  that  or  a  greater  sum,  the  for- 
mer sale  will  be  vacated,  and  the  complainants  will  release  to 
the  new  purchaser.  Out  of  the  proceeds,  the  master  will  pay 
the  foregoing  costs  and  charges  on  this  motion,  the  costs  of  suit 
and  of  both  sales,  and  then  the  debt  and  interest  The  surplus, 
if  any  to  be  brought  into  court. 

As  to  Mrs.  Wyckoff's  motion,  I  doubt  whether  it  could  be 
granted.  The  decision  on  Conklin's  application  has  rendered 
it  unimportant,  and  as  the  complainants  are  put  to  but  little  ad- 
ditional costs  on  her  motion,  I  will  dispose  of  it  by  dismissing 
it,  and  directing  the  complainants  of  opposing  the  motion,  to  be 
paid  with  those  before  mentioned,  out  of  the  proceeds  of  the  re- 
sale. Or  if  there  be  no  re-sale,  they  must  be  paid  by  Mrs. 
Wyckoff. 

In  case  no  bidder  will  take  the  property  at  the  price  at  which 
the  master  offers  it,  the  motion  of  Gonklin  will  be  thenceforth 
denied  with  costs  to  be  taxed,  including  the  master's  costs  and 
charges  of  proceeding  to  sell  anew. 


Steward  v.  Winters  and  Satres. 

Where  a  lease,  for  a  itore  eontaioed  a  clauae  that  it  ahould  be  ocenpted  for  the  reg- 
ular dry  goods  jobbing  bitsiae«  and  for  no  other ;  the  leasee  cannot  carry  on  in 
the  store  the  bosiness  of  an  auctioneer. 

If  the  tenant  condoct  the  auction  business  in  the  store,  the  lessor  may  restraia 
him  from  pursuing  that  business  by  injunction. 

Where  a  lessee  covenants  for  a  particular  nse  of  the  demised  premises,  equity  will 
restrict  him  to  that  use,  without  any  irreparable  ore?en  substantial  injury  being 
shown  from  a  breach  of  the  covenanL 
May  26,  27 ;  May  28,  1847. 

Motion  to  dissolve  an  injunction,  restraining  the  defendants 
from  carrying  on  the  auction  business,  or  selling  goods  at  public 
auction,  in  the  store  number  eighteen  William  street,  in  the  city 
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of  NevT  York ;  and  from  conducting  therein  any  business  other 
than  the  regular  dry  goods  jobbing  business. 

On  the  3d  day  of  February,  1847,  the  complainant,  being  the 
owner  of  that  store,  leased  to  the  defendant,  Winters,  the  first 
floor  and  cellar,  for  two  years  from  the  first  day  of  lUiay  then 
next,  at  the  yearly  rent  of  fifteen  hundred  dollars,  payable  quar- 
terly. The  lease,  executed  by  both  parties,  contained  the  fol- 
lowing stipulation  next  foUowiug  the  demising  clause,  viz.  ^tke 
store  to  be  occupied  for  the  regular  dry  goods  jobbing  business, 
and  for  no  other  kind  of  business ;  and  the  store  is  not  to  be  re- 
let, without  the  written  consent  of  the  party  of  the  first  part ; 
there  is  to  be  no  marking  or  lettering  on  the  granite,  and  no  al- 
teration in  the  shelving,  or  in  the  store  otherwise,  unless  by  the 
consent  of  the  party  of  the  first  part." 

On  the  first  of  May,  1847,  Winters  entered  into  possession  of 
the  premises,  and  immediately,  in  connection  with  the  defend- 
ant Sayres,  under  the  firm  of  Sayres  &,  Winters,  commenced 
selling  goods  there  at  auction,  and  continued  to  sell  at  auction 
daily,  till  the  service  of  the  injunction,  suspending  over  the  door 
the  customary  auctioneer's  flag.  Advertisements  of  their  sales 
were  published  daily  in  the  morning  papers,  in  the  columns  of 
auctions,  with  the  heading,  '^  J.*  B.  Sayres,  auctioneer.  By 
Sayres  &  Winters,  Store  No.  18  William  Street.  This  day,  at  10 
o'clock,  at  the  auction  rooms.    Dry  goods,"  &c.  &c. 

On  the  sixth  of  May,  the  complainant  notified  Winters  in 
writing,  that  he  was  violating  the  stipulation  in  the  lease  by  sel- 
ling at  auction,  and  that  the  complainant  would  insist  on  its  be- 
ing enforced ;  but  Winters  continued  the  auction  sales  as  before. 

The  complainant  owned  several  stores  adjoining  to  and  in  the 
immediate  neighborhood  of  the  premises  let  to  Winters,  most  of 
which  were  let  to  tenants  carrying  on  the  regular  dry  goods  job- 
bing business ;  Winters' doings  annoyed  those  tenants,  and  they 
complained  of  it  to  the  complainants.  The  occupants  of  the 
lofts  over  Winters,  who  were  also  tenants  of  the  complainant 
were  annoyed  by  the  auction  sales ;  and  those  sales  were  there- 
by, as  he  insisted,  injuriously  affecting  his  interests  in  respect  to 
his  stores  as  tenements,  to  prevent  which  was  one  reason  for  his 
inserting  the  restriction.    The  bill  stated  that  the  auction  busi- 
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ness  is  not  the  regular  dry  goods  jobbing  business,  and  the  con- 
ducting of  the  former  in  the  demised  premises,  was  a  violation 
of  the  stipulation  in  the  lease.  The  defendants,  in  support  of 
the  motion  insisted  in  affidavits,  that  the  business  conducted  by 
them  was  within  the  terms  contained  in  the  lease ;  and  they 
showed  that  the  complainant  owned  a  store  opposite  the  demised 
premises  in  the  same  street,  which  he  had  leased  for  an  auction 
store;  and  that  several  other  auction  stores  were  close  by. 

J?.  Sand/ord,  for  the  defendants. 

The  bill,  if  it  show  any  cause  of  action,  shows  a  case  for  dam- 
ages, of  which  a  court  of  law  alone  has  jurisdiction.  In  fact  no 
legal  injury  is  made  out ;  it  is  all  fanciful.  The  only  annoyance 
urged,  is  the  outcry  and  noise  of  the  auctioneer.  There  is  no 
such  irreparable  injury  as  to  warrant  an  injunction.  It  does  not 
even  appear  that  the  complainant  will  have  a  chance  to  let  one 
of  his  neighboring  tenements  within  the  next  two  years  ;  nor 
that  they  are  not  all  demised  for  long  terms.  The  authoritiesr 
relied  on,  are  cases  of  waste  or  in  the  nature  of  waste.  To  war- 
rant an  injunction,  there  must  be  both  a  legal  right  and  danger 
of  irreparable  injury.  The  counsel  cited  7  Metcalf  R.  378, 405  ; 
2  Story's  Eq.  §  710, 718  to  722,  850,  968 ;  2  DanielPs  Oh.  Pr. 
1874,  5,  1876  note ;  5  Ves.  259. 

/.  /Slosson,  for  the  complainant. 

The  lessor  would  have  to  sue  at  law  every  day,  to  recover 
damages  there.  It  is  not  necessary  to  show  an  actual  pecuniary 
damage,  to  enforce  a  restriction  like  this.  It  was  inserted,  so 
that  these  and  the  adjoining  premises  should  not  become  less  de- 
sirable to  tenants,  when  they  came  to  be  let  again.  The  court 
has  jurisdiction.  Drewry  on  Inj.  153,  [114. ;]  5  Ves.  556;  6 
ibid.  106.  2  Story's  Eq.  §  926,  92S,  958 ;  Jeremy's  Eq.  Jur. 
Gh.  2,  {  1.  And  see  1  Maule  &  Sel.  95  ;  Archbold's  Land.  & 
Ten.  113  ;  Comyn's  L.  &  T.  7.  The  case  in  7  Mete.  398,  was 
one  of  nuisance.  This  goes  on  a  different  principle,  viz.  to  en- 
force the  convenant  in  the  lease.  (3  Paige  254;  4  Ibid.  510; 
Drewry  on  Inj.  251 ;  2  Story's  Eq.  §  717.) 
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The  Vice-chancellor. — I  have  do  doubt  that  the  business 
of  selling  goods  at  auction,  is  prohibited  by  the  terms  of  the  cov- 
enant in  the  lease,  and  that  the  lessee  when  he  executed  the 
lease,  knew  perfectly  well  that  the  lessor  intended  to  exclude 
the  auction  business.  The  philological  authority  cited  by  the 
defendants,  does  not  bear  them  out.  Dr.  Webster  defines  a 
*^  Jobber"  to  be,  <'  a  merchant  who  purchases  goods  from  impor- 
ters and  sells  to  retailers."  An  auctioneer  does  not  purchase  at 
all.    He  sells  the  goods  of  others  for  a  commission. 

Without  wasting  time  upon  the  well  established  distinction 
between  a  dry  goods  jobber  and  an  auctioneer,  which  is  too 
clearly  marked  to  be  confounded  or  obliterated  by  affidavits,  I 
will  proceed  to  the  only  question  in  the  cause,  that  of  juris- 
diction. 

It  is  said,  that  the  remedy  at  law  for  damages  is  adequate, 
and  that  so  far  from  there  being  an  irreparable  injury  by  the 
continuance  of  the  breach  of  this  covenant,  it  is  shown  that  there 
can  be  no  injury  at  all. 

I  apprehend  that  we  are  not  to  regard  this  subject  in  the 
manner  indicated  by  the  latter  proposition.  The  owner  of  land, 
selling  or  leasing  it,  may  insist  upon  just  such  covenants  as  he 
pleases,  touching  the  use  and  mode  of  enjoyment  of  the  land ; 
and  he  is  not  to  be  defeated  when  the  covenant  is  broken,  by 
Che  opinion  of  any  number  of  persons,  that  the  breach  occasions 
him  no  substantial  injury.  He  has  a  right  to  define  the  injury 
for  himself,  and  the  party  contracting  with  him  must  abide  by 
the  definition. 

In  the  case  of  the  bakery  in  I  Yesey  &  Beames,  hereafter 
cited,  I  have  no  doubt  a  great  many  witnesses  might  have  been 
found,  who  would  have  testified,  that  the  bakery  was  not  an 
annoyance  to  them,  or  to  any  but  over  sensitive  persons.  And 
in  Hills  V.  Miller^  (3  Paige,  254,)  the  injury  to  the  complainant, 
if  tested  by  the  opinions  of  witnesses,  would  scarcely  have  re- 
sulted in  even  nominal  damages,  in  an  action  at  law. 

It  is  not  necessary  that  the  act  complained  of,  should  amount 
to  a  nuisance  in  law,  either  public  or  private.  Nor  is  the  court 
to  enter  into  a  comparison,  and  permit  a  tenant  to  carry  on  some 
trades  as  less  ofiensive  than  others,  where  the  covenant  pro- 
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hibits  the  former.    (Per  Lord  Eldon,  in  Mocker  r.  The  Found- 
ling Hospital,  1  Ves.  &  B.  188.) 

So  far  as  the  injurjr  is  concerned,  it  is  therefore  unnecessary 
for  the  complainant  to  establish  that  it  will  be  irreparable ;  or 
on  a  continuing  covenant,  that  it  will  be  substantially  injurious. 

The  question  remains,  is  there  an  aflequate  remedy  at  law  ? 

In  the  first  place,  it  is  manifest  that  at  law  a  new  cause  of 
action  will  arise  every  day  that  the  defendants  sell  at  auction. 
If  the  lessor  avail  himself  of  his  full  rights  at  law,  he  will  sue 
daily  for  damages.  This  would  lead  to  a  multiplicity  of  suits, 
harassing  to  both  parties,  and  highly  obnoxious  to  the  censure 
of  a  court  of  equity. 

Then  if  the  suits  were  brought,  how  is  it  possible  to  estimate 
the  actual  damages  1  A  jury  might  enter  into  a  wide  field  of 
conjecture,  without  any  certainty  of  coming  out  of  it  at  the 
point  of  justice  to  the  parties.  The  jurors  might  infer  that  the 
continuance  of  an  auction  business  in  the  demised  premises, 
would  for  years  diminish  the  rent  of  the  adjoining  property,  and 
render  the  premises  less  desirable  to  good  tenants.  But  any 
estimate  of  damages  on  that  basis,  however  well  founded,  would 
be  wholly  conjectural.  A  different  jury  might  imagine  that  the 
conducting  of  an  auction  business,  would  enhance  the  value  of 
the  adjoining  premises,  and  refuse  to  give  any  damages.  And 
witnesses  could  undoubtedly  be  produced,  whose  opinions  would 
sanction  a  finding  in  either  of  these  modes. 

I  think  that  in  a  case  where  the  parties  by  an  express  stipu- 
lation, have  themselves  determined  that  a  particular  trade  or 
business  conducted  by  the  one,  will  be  injurious  or  offensive  to 
the  other,  and  there  is  a  continuing  breach  of  the  stipulation  by 
the  one,  which  this  court  can  perceive  may  be  highly  detrimen- 
tal to  the  other,  although  on  the  facts  presented,  it  is  not  clear 
that  there  is  a  serious  injury,  and  it  is  manifest  that  the  extent 
of  the  injury  is  difficult  to  be  ascertained  or  measured  in  dama« 
ges  ;  it  is  the  duty  of  the  court  by  injunction,  to  restrain  further 
infractions  of  the  covenant,  thereby  preventing  a  multiplicity  of 
petty  suits  at  law,  and  at  the  same  time  protecting  the  rights  of 
the  complainant. 

The  principles  to  be  extracted  from  the  following  authorities. 
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in  my  judgment,  sanction  this  jurisdiction.  I  refer  to  HtUs  t. 
MUler,  3  Paige,  264  ;  Barrow  v.  Richard^  8  ibid.  361 ;  Ran- 
kin  Y.  Huskissotij  4  Simons,  13 ;  Barret  v.  Blagrave^  6  Yes. 
656;  (S.  C,  6  Yes.  104,  where  the  jurisdiction  was  virtually 
conceded  on  the  motion  to  dissolve  the  injunction ;)  Lord  Chrey 
de  Wilton  v.  Saxon,  6  Tes.  106 ;  Macher  v.  The  Fotindling 
Hospital,  before  cited ;  2  Story's  Eq.  Jur.  i  928. 

As  I  remarked  at  the  outset,  the  legal  right  is  entirely  free 
from  doubt,  so  that  the  objection  frequently  made,  previous  to 
a  trial  of  the  right  at  law,  does  not  exist.  Therefore,  the 
argument  of  Sir  James  Wigram,  Y.  O.,  in  Rigby  v.  Cheat  Wes* 
tern  Rail  Road  Co,,  is  exceedingly  applicable;  and  in  this 
respect,  his  argument  is  not  impaired  by  the  judgment  of  the 
Chancellor  of  England  in  the  same  case,  on  dissolving  the  in- 
junction. (4  Railway  Cases,  176,  and  1  C.  P.  Cooper's  Rep. 
Temp.  Cottenham,  3.) 

The  motion  to  dissolve  the  injunction  must  be  denied,  with 
costs. 


The  Mutual  Safety  Insurance  Company  t;.  Roberts. 

The  Toluntary  diBmiBBal  after  aDswer,  of  an  injunction  bill,  showa  presompliTelyy 
that  the  complainant  waa  not  equitably  entitled  to  the  injanctiou,  and  entiUes  the 
defendant  to  a  reference  to  ascertain  hia  damagea,  where  the  usual  bond  has  been 

given. 
After  such  dinnisial,  the  cause  will  be  stricken  fiom  the  calendar,  but  motions  may 

still  be  made  in  the  suit 
A  notice  is  not  such  a  proceeding  as  will  be  set  aside  on  motioui  although  irregular. 
June  3, 1847. 

The  complainants,  on  filing  the  bill  and  executing  the  usual 
bond,  obtained  and  served  an  injunction.  On  the  answer  com- 
ing in,  they  stipulated  to  dissolve  the  injunction.  On  the  10th 
of  May,  1847,  the  defendant  noticed  the  cause  for  hearing  on 
bill  and  answer ;  after  which,  on  the  same  day,  the  complainants 
entered  an  order  dismissing  their  bill  on  payment  of  costs.    On 
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the  14th  of  May,  the  defendant  served  a  notice,  that  on  the  18th, 
he  would  move  the  cause  on  the  calendar,  and,  at  the  same  time, 
would  move  for  the  pajrment  of  his  damages,  by  reason  of  the 
injunction. 

The  complainants  then  moved  to  strike  the  cause  from  the  cal- 
endar, and  asked  to  set  aside  also  the  notices  served  by  the  de- 
fendant. 

T.  Sedgtpicki  for  the  complainant. 

B.  F.  Butler,  for  the  defendant 

The  Yice-Chancellor,  said  the  cause  was  out  of  court  on 
the  complainants  dismissing  their  bill.  It  was  regularly  on  the 
calendar  for  hearing,  but  having  been  dismissed,  it  should  be 
stricken  off,  without  costs. 

The  second  notice  of  hearing  was  irregular,  but  was  not  such 
a  proceeding  as  the  court  will  set  aside  on  motion. 

The  dismissal  of  the  suit  does  not  prevent  consequential  pro- 
ceedings, a  variety  of  which  may  be  necessary,  such  as  for  leave 
to  sue  a  bond,  for  retazation  of  costs,  and  the  like.  For  such 
purposes,  the  suit  will  be  deemed  before  the  court. 

The  dismissal  of  an  injunction  bill,  after  answer,  is  prima  facie 
evidence  that  the  complainant  was  not  equitably  entitled  to  an 
injunction.  The  defendant  must  therefore  have  a  reference  to  a 
master,  to  ascertain  his  damages  by  reason  of  the  injunction. 
All  questions  thereon,  and  as  to  the  costs  of  the  motion,  will  be 
reserved  till  the  coming  in  of  the  master's  report. 


Vol.  IV.  76 
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ToMPKiKS  V.  Ward,  impleaded  with  others. 

A  pt«a  that  the  defendant  is  a  bona  fide  parehaaer  for  a  valnable  eoneidentioD« 
without  notiee»  moat  thow  to  whom  the  toneideration  wat  paid»  ai  well  M  to 
ftetttftl  payment  befori  rftceiving  notice  of  the  eomplamant'e  equitiea. 

Sach  a  plea  neceeBarlly  admits  the  chargee  in  the  bill  which  go  to  make  out  tho 
compIalDant^B  title,  so  far  as  it  is  independent  of  the  defendant's.  It  is  incompat- 
ible for  the  defendant,  by  his  answer,  in  support  of  snch  a  plea,  to  pot  in  inne 
any  fact  stated  in  the  bill,  which  dees  not  tend  to  couiterrail  or  ditproYe  the  de« 
fence  set  op  by  the  plea. 

In  the  answer  with  a  plea  of  bona  fide  pnrchase,  &o.«  the  defendant  noiist  dsoy 
every  allegation  in  the  bill,  which,  if  admitted,  would  Ax  him  with  notice,  actaal 
or  constroctive  ;  bnt  when  the  facts  alleged  are  not  within  his  personal  knowledge* 
he  is  mecely  te  deny  ndtice  thereof;  he  Is  not  to  deny  their  existence  hcsideS| 
thereby  creating  nnneeessary  collateml  imiies. 

Where  the  hill  contains  no  a?erment  as  to  the  payment  of  the  eossideratkm  of  Urn 
defendant's  purchase,  the  answer  in  support  of  a  plea  of  bona  fide  purchase,  &€•» 
should  not  repeat  the  averments  of  the  plea»  touching  the  payment  of  the  consid* 
•hition. 
January  13th,  Utb ;  Jtma  0th,  1847. 

Tbi8  case  came  before  the  court  on  the  plea  aod  answer  cf 
Caleb  1\  Ward,  to  the  bill  ef  eomplaint.  The  bill  is  fully 
stated  in  the  report  of  the  eltle  on  the  plea  of  Mr.  AntfaoD^ 
anie^  page  97. 

The  plea  of  Ward  was  intofposed  t6  all  the  leliaf  prayed  by 
the  bill;  and  to  all  thfi  difiearery  thereby  prayed,  save  and 
except  so  much  thereof  as  wtia  ansirered  at  large  io  the  answer 
accompanying  the  p'ea,  (the  piHtions  so  excepted  being  particu- 
larly specified  in  the  introductory  part  of  the  plea  ;)  and  it 
pleaded  in  bar,  that  one  Thomas  Hulme,  previously  to  and  on 
the  twenty-first  day  of  November,  1823,  and  thence  until  and 
at  the  time  of  the  delivery  of  the  deed,  and  at  the  payment  of 
the  consideration  money  hereinafter  mentioned,  was  or  pretend- 
ed to  be  seised  in  fee  simple,  of  all  the  lands  and  premises  at 
Castleton,  by  that  deed  granted  and  conveyed  to  the  defendant, 
free  from  all  incumbrances  and  trusts  whatsoever,  and  previous- 
ly to  and  on  the  same  twenty-first  day  of  November,  and  until 
the  delivery  of  the  possession  thereof  unto  the  defendant,  under 
the  agreement  hereinafter  mentioned,  :vas  in  the  actual  posses- 
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sion  of  all  the  same  lands  aad  premises.    And  the  defendant 
believing,  that  Thomas  Hulme  was  so  seised  and  entitled,  and 
that  the  land  and  premises  were  in  faot  free  from  all  incum- 
brances and  trusts  whatsoever,  on  the  twenty-first  day  of  Nov., 
1825,  agreed  with  Thomas  Hnime,  for  the  absolute  purchase  of 
the  fee  simple  and  inheritance  thereof,  for  the  price  or  consider- 
ation of  five  thousand  nine  hundred  dollars,  to  be  paid  by  the 
defendant  to  Thomas  Hulme,  and  that  in  pursuance  and  execu- 
tion of  such  agreement  afterwards,  on  the  seventh  day  of 
March,  1826,  a  certain  indenture  or  deed  of  conveyance,  bearing 
date  the  seventh  day  of  March,  1826,  between  Thomas  Hulme 
and  Alice  his  wife,  of  the  one  part,  and  the  defendant  of  the 
other  part,  was  duly  made  and  executed,  and  by  that  indenture 
Thomas  Hulme  and  his  wife,  for  and  in  consideration  of  the 
sum  of  five  thousand  nine  hundred  dollars,  acknowledged  in 
the  indenture  to  have  been  paid  to  them  by  the  defendant 
granted,  bargained,  sold,  aliened,  remised,   released,  enfeoffed,  . 
conveyed  and  confirmed   unto  the  defendant,  fiis  heirs  and 
assigns  forever,  all  those  certain  messuages,  dwelling  houses, 
lands  and  premises,  situate  in  CasletOQ,  in  the  county  of  Bich- 
mond  and  state  of  New  York,  bounded  as  follows :  (describing 
the  same  at  large.)    To  have  and  to  hold  the  granted,  bargained 
and  described  premises,  and  every  part  and  parcel  thereof,  with 
the  hereditaments  and  appurtenances,  unto  and  to  the  sole  and 
proper  use,  benefit  and  behoof  of  the  defendant,  and  his  heirs  and 
assigns  forever  ;  and  in  which  indenture  of  conveyance  is  con- 
tained a  covenant  of  Hulme  with  the  defendant ;  (setting  forth 
the  same  as  it  was  stated  in  the  bill  of  complaint.)     That 
such  indenture,  was  duly  acknowledged  and  recorded  as  is  set 
forth  in  the  bill.    And  the  defendant  averred  that  the  sum  of 
five  thousand  nine  hundred  dollars,  the  consideration  money  so 
agreeed  to  be  paid  by  the  defendant  and  in  the  indenture  men- 
tioned,  was  actually  paid  by  the  defendant,  and  that  the  same 
was  paid  with  interest  as  follows:  on  or  about  the  twenty- 
first  day  of  November,  1825,  five  hundred  and  ninety  dollars  i 
on  or  about  the  twenty-eighth  day  of  December,  1825,  fourteen 
hundred  and  ten  dollars;  on  or  about  the  twenty-first  day  of 
March,  1826,  five  hundred  and  fifty  dollars ;  on  or  about  the 
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third  day  of  October  1826,  three  thousand  three  hundred  and 
fifty  dollars  j  which  last  mentioned  sum  was  the  whole  of  the 
/consideration  money,  with  whatever  interest  was  due  thereon, 
,and  was  received  and  accepted  as  such,  and  the  defendant  there- 
of forever  acquitted  and  discharged.  And  the  defendant  did 
^Iso  aver,  that  at  or  before  the  respective  times  of  the  execution 
of  such  indenture  Iby  Thomas  Hulme  and  his  wife,  and  of  the 
payment  of  such  purchase  money,  and  the  delivery  of  the  same 
deed,  he  the  defendant  had  no  notice  whatever  of  any  trust  or 
incumbrance  that  in  any  wise  affected  the  lands  and  premises 
in  the  hands  of,  or  as  against  Thomas  Hulme,  or  that  as  against 
Thomas  Hulme,  the  complainant,  as  one  of  the  heirs  at  law  of 
Daniel  D.  Tompkins  in  the  bill  mentioned,  jBither  separately  or 
jn  conjunction  with  the  other  heirs  at  law  of  Daniel  D.  Tomp- 
kins, or  in  conjunction  with  any  one  or  more  of  such  heirs,  had 
any  such  right,  title,  interest,  claipi,  or  demand,  in  or  to  the  lands 
and  premises,  or  any  part  of  them,  as  is  for  that  purpose  by  him 
the  complainant  set  up  and  alleged  ifi  bis  bill  of  complaint,  or 
that  the  lands  and  premises,  or  any  of  them,  or  any  part  there- 
of, had  been  acquired  by  Thomas  Hulme,  or  were  held  or  sold 
by  Hulme,  in  violation  of  any  trust,  or  by  means  of,  or  with 
;9iny  fraudulent  prac^ce,  or  intent.  And  the  defendant  averred, 
that  he  did  not,  either  in  making  the  purchase  of  the  lands  and 
premises,  or  in  receiving  the  deed  of  conveyance  thereof,  comr 
mit,  or  practice  any  such  fraud  or  coviq,  as  is  for  that  purpose 
by  the  complainant  in  his  bill  alleged,  nor  any  fraud  or  covin 
whatsoever.  And  the  defendant  insisted  that  he  was  a  bona 
fide  purchaser  of  the  lands  aqd  premises  in  question,  for  a  good 
;%nd  valuable  consideration,  TV'ithout  any  notice  of  the  equities, 
interest,  or  rights  claimed  by  the  complainant,  and  without  any 
fraudulent  practice,  collusion,  combination,  or  intent  whatsoever, 
pf  him  the  defendant. 

The  defendant,  pot  waiving  his  plea,  but  relying  thereon,  and 
for  better  supporting  the  same,  and  for  answer  to  the  residue  of 
the  bill,  said  ;  that  the  defendant  had  no  notice  at  or  before  the 
lime  of  purchasing  the  premises,  or  the  payment  of  the  purchase 
ffWWJ  therefor  b^  him,  or  tl;e  delivery  of  the  deed  to  him  above 
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mentioned,  that  Thomas  Hulme  stated,  or  that  at  the  time 
Hulme  obtained,  or  is  alleged  to  have  obtained,  the  decree  of 
sale  mentioned  in  the  bill,  or  at  any  time  thereafter  until  or  at 
the  time  of  the  conveyaoce  of  the  lands  and  premises  at 
Castleton,  by  Hulme  to  the  defendant,  he,  Hulme,  actually  and 
truly  intended  to  take  and  hold  any  right,  title,  or  interest  which 
he  might  acquire,  or  had  acquired,  in  those  lands  and  premises 
at  Castleton,  by  or  under  the  decree,  sale  and  master's  deed 
mentioned  in  the  bill,  or  any  of  them,  or  under  any  decree,  sale 
or  master's  deed  whatsoever,  merely  as  a  security  for  the  pay- 
ment unto  himself,  of  such  balance  as  might  be  due  unto  him 
from  Daniel  D.  Tompkins  or  his  estate,  upon  the  account 
mentioned  in  the  bill,  or  any  other  account,  and  to  allow  such 
right,  title  or  interest  to  be  redeemed  against  and  extinguished  by 
Daniel  D.  Tompkins  his  heirs  or  his  assignees,  or  alleged  assig- 
nees, on  payment  of  such  balance,  in  like  manner  as  the  same 
lands  and  premises,  might  have  been  redeemed  from  the  lien 
and  operation  of  the  mortgage  alleged  in  the  bill,  before  the 
decree  of  sale  stated  in  the  bill,  upon  the  payment  of  the 
moneys  due  upon  the  alleged  mortgage,  and  costs,  or  otherwise  ; 
and  the  defendant  bad  no  knowledge  or  information  of  such 
alleged  intention  or  statement  of  intention,  except  from  the 
allegations  of  the  bill  of  complaint,  which  allegation  however 
the  defendant  believed  to  be  untrue. 

That  on  the  contrary  thereof,  Hulme  claimed  to  hold  the  lands 
and  premises  purchased  by  the  defendant,  not  as  a  security,  but 
as  his  own  individual  property,  in  full  and  absolute  title,  and  a 
right  to  use,  occupy,  enjoy,  and  dispose  of  the  same,  according  to 
his  own  will  and  pleasure,  without  any  liability  to  account  to 
any  person  whatsoever ;  and  that  Hulme,  as  having  such  full 
and  absolute  title,  exercised  over  those  lands  and  premises 
and  other  lands  acquired  by  him  under  the  same  title,  all  ordi- 
nary acts  of  ownership  and  disposition,  as  such  absolute  owner, 
and  without  objection  or  complaint,  so  far  as  was  known  to  the 
defendant,  of  any  person  whatsoever. 

That  at,  or  before  the  purchasing  of  the  premises,  or  the  pay* 
ment  of  the  purchase  money  therefor  by  the  defendant,  or  the 
delivery  of  the  deed  to  him  above  mentioned,  he  had  no  notice, 
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that  Hulme,  before  his  bid  mentioned  in  the  bill,  or  at  the  time 
thereof,  or  afterwards,  expressly  and  solemnly  or  otherwise  de- 
clared to  Tompkins,  or  to  others,  that  his  intention  was  as  before 
expressed,  or  that  he  assured  Tompkins,  that  the  whole  benefit 
and  advantage  of  the  bid  and  purchase  mentioned  in  the  bill, 
should  enure  to  the  use  of  the  trust  estate,  alleged  to  have  been 
created  by  the  indenture  or  deed  of  assignment  mentioned  in 
bill,  and  to  the  consequent  benefit  of  Tompkins,  his  heirs  and 
assigns,  after  the  payment  of  the  debts  intended  to  be  pro- 
vided for  by  such  indenture  or  deed  of  assignment,  or  to  the  use 
of  any  trust  estate  created  by  any  indenture  or  deed  of  assigntnent 
whatsoever,  and  to  the  consequent  benefit  of  the  said  Daniel  D. 
Tompkins,  his  heirs  and  assigns,  after  the  payment  of  the  debts 
intended  to  be  provided  for  by  any  such  assignment ;  and  the  de- 
fendant had  no  knowledge  or  information  of  such  alleged  decla- 
rations, or  assurances,  except  from  the  bill,  but  he  believed  the 
statements  of  the  bill  in  that  behalf  to  be  untrue. 

That  at  or  before  the  time  of  the  purchasing  of  the  premises, 
or  the  payment  of  the  purchase  money  therefor  by  the  defen- 
dant, or  of  the  delivery  of  the  deed  to  him  above  mentioned,  he 
had  no  notice  of  the  execution  of  any  instrument  in  writing  by 
Thomas  Hulme,  being  a  declaration  of  trust,  or  of  the  delivery 
thereof  to  Daniel  D.  Tompkins,  whereby  Hulme  acknowledged, 
testified,  or  declared,  that  by  virtue  of  a  certain  trust  and  confi- 
dence between  him  and  Tompkins,  he,  Hulme,  held,  and  would 
hold,  all  such  right,  title,  and  interest  as  he  had  acquired,  or 
might  acquire  by  such  decree,  bid,  and  master's  deed,  as  are  al- 
leged in  the  bill,  to  the  use  and  intent  in  that  behalf  specified  ; 
that  the  defendant  had  no  notice  of  the  existence  of  any  declara- 
tion of  trust,  subscribed  or  executed  by  Hulme,  in  relation  to 
•uch  right,  title  and  interest,  or  to  any  right,  title  or  interest  of 
Hulme,  in  the  lands  and  premises  at  Castleton.  That  the  de- 
fendant never  knew,  or  heard  of  any  such  declaration  of  trust 
until  the  filing  of  the  bill  of  complaint ;  that  he  never  had  such 
declaration,  or  a  copy  thereof  in  his  possession,  nor  ever  saw 
them,  or  either  of  them,  to  his  knowledge  or  recollection,  in  the 
possession  of  any  other  person,  nor  does  he  know,  nor  has  he 
been  informed,  except  by  the  bill,  nor  does  he  believe  that  such 
declaration  of  trust  exists,  or  ever  did  exist. 
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The  answer  then  traverses  in  like  manner,  notice  of  Hulme's 
ever  representing  or  stating  his  design  in  bidding,  as  charged  in 
the  bill ;  and  notice  of  the  alleged  accounting  between  Hulme 
and  Tompkins,  and  the  balance  found,  and  the  manner  in  which 
the  account  was  made  up,  and  items  thereof;  also  notice  that 
Hulme  received  and  was  paid  the  whole  balance  so  found  due 
to  him,  and  alleged  that  the  defendant  did  not  believe  that  any 
such  payment  was  ever  made. 

The  answer  further  traversed,  that  before  the  time  of  the  death 
of  Tompkins,  a  sufficient  sum  or  amount  had  been  realised  and 
received  by  Hulme  and  his  co-assignees,  or  some  one  or  more  of 
them,  from  other  the  estate  alleged  to  have  been  assigned,  to  pay 
and  satisfy  the  entire  indebtedness  of  Daniel  D.  Tompkins  to 
Thomas  Hulme,  and  which  was  properly  applicable  to  the  pur- 
pose ;  and  it  denied  that  the  defendant  had  any  knowledge  or 
notice  thereof. 

The  answer  explicitly  denied  that  the  lands  and  premises  at 
Castleton,  so  purchased  by  the  defendant,  or  any  of  them,  or  any 
part  thereof,  were  occupied,  used,  or  enjoyed  by  Daniel  D.  Tomp- 
kins up  to  the  time  of  his  death,  as  is  stated  in  the  bill,  or  that 
Tompkins  continued  to  use,  occupy,  and  enjoy  the  premises 
after  the  same  were  bid  in,  or  are  alleged  in  the  bill  to  have  been 
bid  in,  or  Hulme  acquired  or  claimed  to  have  acquired  title  to 
the  premises,  in  the  same  manner  as  before ;  but  on  the  contrary 
thereof,  that  during  the  lifetime  of  Tompkins,  and  at  and  long 
before  the  time  of  the  purchase  of  the  premises  by  the  defendant, 
Hulme  was  in  the  possession,  occupancy,  and  enjoyment  of  the 
premises  as  the  owner,  and  claiming  to  have  the  absolute  title 
thereof,  and  that  on  the  purchase  of  the  premises  by  the  defen-* 
dant,  he  entered  itito  the  full  possession,  occupancy,  and  enjoy^ 
ment  of  the  same,  and  that  he  and  those  claiming  under  him, 
hold,  and  have  ever  since  continued  to  hold  the  same. 

The  defendant  also  expressly  denied,  upon  personal  knowl- 
edge as  regarded  himself  and  upon  information  and  belief  aa 
regarded  Hulme  and  others,  that  a  few  months  after  the  death 
of  Tompkins,  and  in  or  about  the  month  of  November,  1825,  or 
at  any  other  time,  the  lands  and  premises  at  GastletoUi  or  any 
part  thereof,  were  exposed  for  sale  at  the  Tontine  Coffee  House 
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in  the  city  of  New  York,  by  or  under  the  direction  of  Hulme^ 
Pierson,  Tooker,  Smith,  Prall,  and  the  defendant,  or  by  or  under 
the  direction  of  some,  or  one  of  them,  as  assignees,  under  the  in- 
denture  or  deed  of  assignment  mentioned  in  the  bill,  or  as  as- 
signees under  any  indenture  or  deed  of  assignment  whatsoever ; 
but  the  defendant  stated  the  fact  to  be,  that  on  or  about  the 
twenty  first  day  of  November,  1826,  at  the  Tontine  Coffee 
House  in  the  city  of  New  York,  the  usual  place  at  that  time  for 
public  sales  in  that  city,  as  the  Merchants  Exchange  is  at  pre- 
sent, the  lands  and  premises  so  conveyed  by  deed  to  the  defen- 
dant, were  exposed  by  Thomas  Hulme  to  fair  and  open  public 
sale,  as  his  own  private  property,  and  as  such  private  property 
were  fairly  and  publicly  sold  to  the  highest  bidder. 

That  after  the  lapse  of  more  than  twenty  years,  with  nothing 
to  impress  circumstances  of  that  nature  upon  his  memory,  the 
defendant  cannot  undertake  to  name,  and  was  unable  to  name, 
the  persons  who  were  present  at  such  public  sale,  by  Hulme,  ex- 
cept that  the  defendant  was  present  at  the  sale,  which  was  after 
the  usual  public  notice  continued  for  three  or  four  weeks,  and  a 
large  company,  the  defendant  should  think  two  hundred  persons 
were  present,  and  there  was  considerable  competition  at  the  sale. 
That  he  remembers  Ichabod  Prall,  and  he  thinks,  Benjamin 
Wood,  and  Thomas  Hulme,  as  well  as  the  defendant,  were  pife- 
sent  at  the  sale. 

That  at  such  public  sale  by  Hulme,  the  lands  and  prem- 
ises so  exposed  by  him  for  sale,  were  bid  off  by  Ichabod  Prall 
for  the  benefit  of  the  defendant,  at  the  sum  of  five  thousand  nine 
hundred  dollars,  but  the  defendant  denies  that  such  lands  and 
premises  were  bid  in  by  him,  or  by  Prall  for  his  benefit,  or  under 
any  secret  agreement  with  him,  that  he  should  have  the  benefit  of 
the  bid  so  made,  or  to  be  made. 

That  he  admits  that  the  lands  and  premises,  containing  about 
two  hundred  and  fifty  acres,  exposed  for  sale  by  Hulme  as  afore- 
said, were  offered  at  such  sale  in  one  parcel ;  but  he  denies  that 
they  were  offered  for  sale  in  one  parcel,  when  they  were  proper- 
ly and  conveniently  saleable,  or  any  more  properly  and  conve- 
niently saleable  in  seoarate  parcels ;  or  that  the  same  were  either 
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bid  in,  or  bid  off  by,  or  for  the  defendant,  at  the  sum  of  $5900, 
when  in  truth  and  in  fact  they  were  worth  a  much  larger  sum . 
of  money.    On  the  contrary,  he  affirmed  that  upon  such  pur- 
chase of  Hulme  by  the  defendant,  he  agreed  to  pay  and  in  truth 
and  in  fact  paid  a  full  and  valuable  consideration  therefor,  that 
he  paid  the'*same  at  the  times  and  in  the  amounts  stated  in  the 
foregoing  plea,  and  that  the  sum  of  five  thousand  nine  hundred 
dollars  bid  for  the  land  and  premises,  was  all  that  the  same  were 
worth,  or  would  bring  in  the  market.    That  they  composed  a 
mountainous  tract  of  almost  entirely  uncultivated  land,  produc- 
ing little  rent  or  income  of  any  sort,  and  having  very  few  im* 
provements  thereon,  and  those  of  inconsiderable  value.    And 
that  the  year  1825,  in  which  the  same  were  sold,  was  a  year  of 
great  commercial  disaster,  and  financial  revulsion,  by  means 
whereof  the  value  of  real  estate  in  the  market,  and  especially  of 
real  estate  of  the  description  of  those  lands  and  premises,  was  ^ 
much  depressed. 

The  answer  then  denied,  that  the  defendant,  or  any  of  the 
persons  described  in  the  bill,  stated,  or  gave  out  at  or  before  the 
time  of  last  mentioned  sale,  that  such  lands  and  premises  were 
to  be  bid  in  at  such  sale  for  the  benefit  of  Mrs.  Tompkins,  the 
mother  of  the  complainant  and  widow  of  Daniel  D.  Tompkins, 
and  her  family,  or  either  of  them,  or  that  a  report  to  that  effect, 
was  circulated  by  the  defendant,  or  by  any  of  the  co-assignees, 
or  otherwise  circulated  among  those  who  were  present  at  such 
sale.  And  if  any  such  statements  were  made  or  any  such  re- 
port circulated,  it  was  without  the  defendant's  knowledge,  ap- 
probation, or  consent.  And  he  had  no  notice  thereof  at  the  time 
of  his  purchase,  or  at  the  time  of  the  payment  of  the  purchase 
money  therefor,  or  at  the  time  of  the  delivery  of  the  deed  to  him. 
And  he  denied,  that  in  consequence  of  such  alleged  statements  or 
report,  many  or  any  of  those  present  were  prevented  from  bid- 
ding at  the  sale. 

That  ten  per  cent  of  the  purchase  money,  at  the  time  of  the 
last  mentioned  sale,  was  paid  by  the  defendant,  and  that  all  sub- 
sequent payments  were  made  by  him,  and  the  receipts,  copies 
whereof  were  annexed  to  the  answer,  and  the  receipt  in  the  con- 
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sideration  clause  of  the  deed  were  taken  therefor ;  that  the  ten  per 
cent  wae  paid  by  Prall  to  Hulme,  aiid  by  the  defendant  on  the 
same  day  to  Prall ;  and  be  denied,  that  before  the  sale  took  place, 
he  entered  into  or  made  an  arrangement  to  borrow  money  for  the 
purpose  of  paying  the  ten  per  cent. 

That  the  defendant  was  and  is  wholly  ignorant,  and  therefore 
denied  that  the  lands  purchased  by  him,  had  been,  prior  to  the 
sale,  redeemed  from  the  lien  of  the  indenture  of  mortgage  alleged 
in  the  bill ;  and  from  the  sale  of  the  premises,  and  from  the 
operation  and  effect  of  the  decree  alleged  in  the  bill,  in  the  man- 
ner stated  in  the  bill,  or  otherwise. 

That  the  deed  from  Hulme  and  his  wife,  to  the  defendant, 
was  executed,  as  is  set  forth  in  the  bill,  and  was  for  the  actual 
consideration  of  five  thousand  nine  hundred  dollars,  and  was 
neither  a  pretended  deed,  nor  for  a  pretended  consideration,  but 
,  was  on  a  fair  purchase,  and  on  a  fair  and  valuable  oonsideration. 
That  the  deed  must  have  been  delivered  to  him  after  the  ac- 
knowledgmient  thereof  on  the  seventh  day  of  March,  1826,  and 
before  the  recording  thereof  on  lbs  eighth  day  of  October  follow- 
ing, but  he  is  unable  to  fix  the  .precise  date  (rf*  such  delivery,  but 
believes  it  was  at  the  time  of  the  last  payment,  that  is  to  say,  on 
the  third  day  of  October,  1826. 

The  defendant  denied,  that  at  the  time  of  the  delivery  of  the 
deed,  he  knew,  or  bad  any  notice,  that  the  Indebtedness  of  Dan- 
iel D.  Tompkins,  and  of  his  estate  to  Hulme,  had  been  paid  in 
full,  or  that  the  lands  and  premises  granted,  and  conveyed  in  the 
deed,  had  been  redeemed,  from  the  lien  and  incumbrance  of  the 
mortgage  alleged  in  the  bill,  and  from  the  sale  stated  to  have 
been  made  under  the  decree  therein  alleged,  and  from  the  oper- 
ation thereof,  if  any  it  had  ;  and  also  denied  that  he  knew,  or 
bad  any  notice  of  any  declaration  of  trust,  subscribed  by  Hnlme 
or  of  the  representations  of  Hulme,  stated  in  the  bill  to  have 
been  made  to  Tompkins,  touching  the  alleged  sale  in  May«  1822, 
and  the  alleged  master's  deed. 

The  answer  admitted  that  some  time  in  the  year  1826,  but 
how  soon  after  the  delivery  or  recording  of  the  deed  to  the 
defendant  he  is  unable  to  state,  a  suit  was  commenced  in  the  court 
of  chancery  of  this  state,  in  the  names  of  Thomas  Hulme,  Isaac 
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Pierson,  Edmund  Smith,  Ichabod  Prall,  and  the  defisndant, 
(Samnel  Tooker,  then  being  dead,)  in  the  alleged  capacity  men- 
tioned in  the  present  bill  of  complaint,  and  in  the  names  of 
Joseph  O.  Swift^  Thomas  Hyatt,  and  Edmnnd  Smith,  as  trus- 
tees under  a  certain  other  alleged  trust  in  favor  of  Daniel  D. 
Tompkins,  and  that  a  bill  was  filed  in  that  snit  against  Oeorge 
W.  Tompkins,  the  brother,  and  Hannah  Tompkins,  widow  of 
Daniel  D.  Tompkins,  administrator  and  administratrix  of  his 
goods,  chattels,  and  credits,  for  the  alleged  purpose  of  closing 
their  several  and  respective  trusts,  and  for  other  purposes ;  but 
the  defendant  says  that  the  bill,  in  the  names  of  Thomas  Hulme 
and  others,  was  not  signed  by  him,  nor  sworn  to  by  him,  nor 
was  it  seen  by  him,  nor  submitted  to  him  at  the  time,  or  before 
the  same  was  filed,  nor  was  he  consulted  in  relation  to  the  con* 
tents  thereof,  nor  was  such  suit  commenced  at  his  instance^  nor 
by  his  direction. 

That  he  is  now  informed  and  believes,  that  in  the  last  men* 
tinned  bill  it  was,  among  other  things  alleged^  that  as  Thomas 
Hulme,  in  making  the  purchase,  mentioned  in  that  bill,  of  the 
lands  and  premises  at  Castleton,  had  bo  other  design  than  that 
of  securing  as  much  as  possible  of  the  debt  then  due  to  him  of 
Daniel  D.  Tompkins,  and  as  the  price  at  which  the  premises 
were  purchased  by  Hulme,  as  stated  in  that  bill,  was  considered 
to  be  less  than  the  real  value  thereof,  Hulme,  at  the  time  and 
place  in  the  last  mentioned  bill  stated,  voluntarily  exposed  the 
premises  to  a  further  public  sale,  with  intent,  and  for  the  express 
purpose  of  appropriating  to  the  use  of  the  trust  estate,  alleged 
in  that  bill  to  be  in  the  hands  of  Hulme,  Pierson,  Smith, 
Prall,  and  the  present  defendant,  by  way  of  gift  or  dona- 
tion, any  excess  or  surplus  by  which  the  price  to  be  obtained 
for  the  premises  upon  such  further  sale,  might  exceed  the  pre- 
vious purchase  thereof  by  Hulme ;  and  in  case  the  further  sale 
should  produce  no  such  excess  or  surplus,  or  should  produce 
less  than  the  principal  and  interest  of  the  previous  sale,  the  al- 
leged trust  estate  was  in  no  event  to  sustain  any  loss  on  that 
account  That  Hulme,  however,  ex))ected  and  offered  the 
premises  to  further  sale,  upon  the  distinct  consideration  that  all 
necessary  and  proper  charges  and  expenses  to  which  be  had 


604  CASES  IN  CHANCERY. 

Tompkins  v.  Ward. 

been,  or  might  be  put  in  attending  upon,  or  managing  the 
various  concerns  and  interests  of  the  trust  estate  alleged  in  thfl^ 
bill  to  be  in  the  hands  of  the  plaintiffs  therein,  would  be  freely 
allowed  and  paid  to  him  in  the  adjustment  of  his  accounts  with 
the  estate. 

That  the  defendant  is  informed  and  believes,  and  therefore 
admits,  that,  in  conformity  with  these  allegations  of  that  billj 
and  for  the  purpose  of  carrying  out  the  alleged  intent  of  Hulme, 
to  appropriate  the  excess  and  surplus  of  the  proceeds  of  the  prem- 
ises, to  the  uses  of  the  alleged  trust  estate,  by  way  of  gift  and 
donation,  and  for  no  other,  or  different  purpose,  and  with  no 
other,  or  different  effect,  an  account  rendered  was  filed  in  that 
cause,  with  Thomas  Bolton,  then  one  of  the  masters  in  the  court 
of  chancery,  in  April  1838,  or  about  that  time,  wherein  the  trust 
estate,  alleged  in  that  bill  to  be  in  the  hands  of  Hulme,  Pierson, 
Prall,  Smith,  and  this  defendant,  as  such  assignees  or  such  sur- 
viving assignees,  was  credited  with  the  purchase  money  of  the 
lands  and  premises  at  Castleton,  paid  by  this  defendant,  the 
same  being  however  expressly  stated  in  such  account  to  be, 
'<  T.  Hulme's  estate  on  Staten  Island,"  and  was  also  credited 
with  all  the  receipts  by  Hulme  from  the  lands  and  premises 
subsequent  to  his  purchase  thereof,  and  charged  with  all  expenses 
incurred  by  him,  in  relation  to  such  lands  and  premises,  and  of 
course  credited  with  the  rents  received,  and  charged  with  the 
taxes  paid,  as  charged  in  the  present  bill  of  complaint;  but  the 
defendant  had  no  personal  connection  with  the  preparation  and 
rendering  of  that  account,  and  according  to  his  best  recollection 
and  belief,  was  not  aware  of  the  existence  of  such  an  accounti 
until  the  filing  of  the  present  bill  of  complaint. 

That  after  the  last  mentioned  bill  was  filed,  and  while  the 
suit  thereby  commenced,  remained  undetermined,  and  sometime 
in  the  year  1827,  Thomus  Hulme  executed  and  delivered  to  this 
defendant,  a  paper,  or  instrument  in  writing,  a  copy  whereof  is 
set  forth  in  the  bill,  bearing  date,  the  second  day  of  February, 
1827. 

The  defendant  denied  that  at  the  time  Hulme  executed  that 
paper,  or  at  the  time  this  defendant  received  the  same,  or  at  the 
time'  he  caused  the  same  to  be  filed  in  the  office  of  the  clerk  of 
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the  county  of  Richmond,  he  knew,  or  had  notice  that  the  mort- 
gage, therein  alleged  to  have  been  made,  and  executed,  and  re- 
gistered, had  not  t)een  redeemed,  paid  off,  satisfied  or  discharged 
in  the  manner  therein  stated ;  but  that  on  the  contrary  the  lands 
and  premises  in  the  mortgage  described,  had  been  redeemed  from 
the  operation  and  lien  thereof,  and  of  the  decree  founded  thereon, 
and  from  the  sale  made  under  such  decree,  by  the  actual  pay- 
ment and  satisfaction  of  the  original  mortgage  debt,  and  not 
otherwise. 

The  defendant  further  expressly  denied  that  the  deed  by 
Hulme  and  wife  to  him,  and  the  paper  or  satisfaction  piece,  or 
either  of  them,  were  signed,  executed,  or  delivered,  for  the  pur- 
pose of  covering  or  concealing  the  real,  and  true  estate,  condition, 
title,  or  ownership  of  the  lands  and  premises  at  Castleton,  or 
thereby  to  prevent  or  defeat  any  investigation  of  the  heirs  at  law 
of  Daniel  D  Tompkins,  concerning  the  same,  or  that  they,  or 
either  of  them  were  signed,  executed,  or  delivered,  for  any  fraud- 
ulent  purpose,  6r  purpose  of  concealment  whatsoever,  or  for  any 
other  uses  and  purposes,  than  those  apparent  upon  the  face  of 
the  instruments.  The  answer  admitted  defendant's  claim  of  title 
to  the  lands  and  premises  at  Castleton,  and  denied  that  the  com- 
plainant, or  any  of  the  heirs  or  creditors  of  Daniel  D.  Tompkins, 
or  any  trust  created  by  any  indenture  or  deed  of  assignment,  is 
in  any  wise  interested,  or  entitled  unto  such  lands  and  premises, 
or  any  part  thereof,  at  law,  or  in  equity. 

The  answer  then  denied  several  specific  charges  of  fraudulent 
intent  and  breach  of  trust  contained  in  the  bill. 

The  answer  admitted  that  at  the  time,  and  for  a  long  time 
previous  to  the  execution  of  the  assignment,  alleged  in  the  bill, 
and  until  the  death  of  Daniel  D.  Tompkins,  the  defendant, 
was  a  friend  of  his,  but  it  denied  that  he  was  the  confi- 
dential agent  of  Tompkins  during  that  period  ;  that  for  a 
considerable  period  prior  to  the  time  of  the  alleged  execution  of 
the  assignment,  the  defendant,  had  charge  of  various  matters  of 
business  in  which  Daniel  D.  Tompkins  was  interested,  confided 
to  him  by  Tompkins,  and  in  regard  to  which,  relations  of  friend- 
ship and  confidence  subsisted  between  them,  but  that  at  or  about 
the  time  of  the  alleged  execution,  such  agency  of  the  defendant 
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terminated.  And  he  denied,  that  subsequently  he  was  the  con- 
fidential agent,  or  the  agent  of  Daniel  D.  Tompkins,  or  that  he 
ever  was  the  confidential  agent  of  Daniel  D.  Tompkins  in  mat- 
ters of  real  estate.  That  prior  to  the  time,  or  about  the  time  of 
the  alleged  execution  of  the  assignment,  the  defendant  was  well 
acquainted  in  general,  but  not  intimately  acquainted  with  the 
business,  property,  and  affairs  of  Daniel  D.  Tompkins ;  but  that 
after  that  time  the  active  management  of  such  business,  prop- 
erty^ and  affairs  fell  into  new  hands,  and  the  defendant  had  very 
little  knowledge  or  information  in  regard  to  them. 

The  answer  admitted  that  at,  or  before  the  time  of  the  delivery 
to  the  defendant  of  the  deed  of  the  lands  and  premises,  purchased 
by  him  at  Gastleton,  being  on  or  about  the  third  day  of  October, 
1826,  the  defendant,  entered  into  the  possession  and  enjoyment 
of  them,  claiming  to  be  the  absolute  owner  thereof;  but  accord* 
ing  to  his  recollection  and  belief,  he  entered  into  such  possession 
and  enjoyment  under  his  agreement  to  purchase,  immediately, 
or  soon  after  the  lands  and  premises  were  bid  ott  for  him  as  al- 
ready stated,  viz.  immediately  or  soon  after  the  twenty-first  day 
of  November,  1825. 

Annexed  to  the  answer  were  copies  of  four  receipts,  three 
purporting  to  be  signed  by  Thomas  Hulme,  in  one  of  which  he 
receipted  the  ten  per  cent,  as  being  paid  by  Prall ;  and  in  another 
he  receipted  $1410,  as  paid  to  him  by  the  defendant  on  aceoont 
of  an  estate  sold  to  Prall ;  and  in  the  third  he  receipted  $560, 
as  paid  by  the  defendant  on  account. 

The  receipt  of  Prall,  was  to  Ward,  for  the  ten  per  cent,  paid 
on  the  sale,  and  was  dated  on  the  day  of  the  sale. 

W.  Bliss  and  B.  P.  BtUler^  for  the  defendant,  in  support  of 
the  plea,  argued  the  following  points. 
I.  The  defence  in  this  case  is  a  proper  subject  for  a  plea. 

1.  It  reduces  the  case  to  a  single  point,  viz :  The  character 
and  effect  of  the  defendant's  purchase  of  the  lands  in  question. 

2.  The  plea  tenders  a  material  issue,  viz :  That  the  defendant 
purchased  the  premises  in  question  for  a  valuable  consideration! 
and  without  notice  of  any  trust  or  incumbrance  afSacting  them 
or  of  any  of  the  facts  or  circumstances  alleged  in  the  bill  for  the 
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purpose  of  showing  title,  and  without  any  fraud  on  the  part  of 
the  defendant. 

II.  The  plea  is  good  m  form  and  substance. 

1.  It  avers  that  Thomas  Hulme,  of  whom  defendant  purchasedi 
was  or  pretended  to  be  seised  in  fee  of  the  premises  in  question, 
and  that  he  was  in  the  actual  possession  thereof  at  the  date  of 
the  agreement  and  until  the  delivery  of  possession  thereunder 
to  the  defendant  That  defendant  purchased  for  a  valuable  con- 
sideration, which  was  fully  paid  by  him  ;  that  he  had  no  notice 
at  the  time  of  the  agreement,  or  of  the  deed,  or  of  the  payment 
of  the  purchase  money,  of  the  title  set  up  by  complainant  in  his 
bill,  and  that  he  did  not  in  making  such  purchase  or  receiving 
such  deed,  commit  or  practice  any  of  the  fraudulent  acts  alleged 
in  the  bill,  or  any  fraud  whatever. 

2.  All  the  facts  and  circumstances  alleged  in  the  bill  for  the 
purpose  of  charging  defendant  with  notice  or  fraud,  and  de- 
priving him  of  the  character  and  immunities  of  a  purchaser  for 
a  valuable  consideration  without  notice,  are  met  by  general  de- 
nials in  the  plea,  and  as  to  all  such  matters  the  answer  makes 
discovery  as  required  by  the  bill,  and  explicitly  denies  all  actual 
notice  or  fraud,  and  every  fact  or  circumstance  from  which  notice 
or  fraud  could  be  inferred. 

III.  There  is  nothing  in  the  matters  contained  in  the  bill,  and 
not  denied  in  the  plea,  to  counterprove  the  plea. 

1.  The  assignment  of  the  16th  January,  1822,  having  ex- 
pressly reserved  to  each  of  the  trustees,  all  his  rights  and  reme- 
dies under  prior  liens,  the  sale  under  the  decree  of  foreclosure 
and  the  master's  deed  thereupon,  vested  in  T.  Hulme  individually, 
an  absolute  title  to  the  premises  described  therein  for  his  sole 
and  exclusive  use. 

2.  The  complainant,  as  a  privy,  claiming  under  a  party  to  the 
suit  of  foreclosure,  whether  by  descent  or  through  the  assignees 
of  such  party,  is  bound  by  the  decree,  which  of  itself  extinguished 
the  equity  of  redemption.  Hulme  as  mortgagor  had  a  right  to 
purchase,  and  his  purchase  is  not  impeached.  The  law  there- 
fore took  the  lands  out  of  the  original  trust,  and  vested  them  in 
him  to  his  sole  use. 

3.  The  trust  created  by  the  assignment,  having  entirely  ceased 
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after  the  execution  of  the  master's  deed  to  Uulme,  to  apply  to 
the  real  estate  described  therein,  it  was  competent  for  him  to 
sell,  and  for  the  defendant  to  buy,  such  real  estate,  for  their  own 
individual  and  exclusive  benefit. 

4.  The  other  matters  alleged  in  the  bill  and  not  denied,  are 
perfectly  consistent  with  the  case  made  by  the  plea. 

Mr.  Bliss  cited  Calvert  on  Parties,  102 ;  Jackson  v.  Hoffman^ 

9  Cow.  271 ;  Brown  v.  Frost,  10  Paige,  243  ;  1  Rev.  Laws,  78, 

79,  §§  10, 12  to  14 ;  Brewster  v.  Power,  10  Paige,  562 ;  1  Dan- 

ielPs  Ch.  Pr.  36,  37  ;  Walter  v.  GlanviUe,  3  Bro.  P.  C.  366 ; 

Wormley  v.  Wormley,  8  Wheat.  421. 

Mr.  Butler,  in  reply,  referred  also  to  Bank  of  Vtica  v.  Mes- 
sereau,  7  Paige,  617  ;  Bogardus  v.  Trinity  Church,  4  ibid. 
194 ;  Willis's  Eq.  PI.  668 ;  Wigram's  Points  on  Discovery,  162 
to  181;  Mitford's  PL  by  Edwards,  239,  240  note,  261  note  s., 
276,  277,  299 ;  Bolton  v.  Gardner,  3  Paige,  273. 

0.  N,  Titus  and  C.  (y  Conor,  fdr  the  complainant. 

1.  The  plea  of  the  defendant  Ward,  is  bad  for  duplicity  and 
multifariousness,  because, 

1.  It  sets  up  a  bona  fide  purchase  from  Hulme,  without  notice 
of  the  trust  under  which  he  held,  or  the  redemption  which  had 
taken  place ;  and, 

2.  It  denies  and  puts  in  issue  the  personal  fraud  and  breach 
of  trust,  imputed  to  Ward  himself,  in  bringing  about  the  sale  of 
November,  1826,  and  causing  it  to  be  conducted  in  a  manner 
detrimental  to  the  estate  or  family  of  D.  D.  Tompkins,  for  his 
(Ward's)  own  benefit. 

This  plea  is  in  bar  to  the  whole  bill,  and  an  answer  to  the 
whole  discovery.  It  loses  sight  of  the  great  object  of  a  plea,  to 
reduce  the  case  to  a  single  point.  (Mitford's  PI.  by  Edwards, 
340,  note  1.) 

II.  The  plea  is  also  bad,  inasmuch  as  the  payment  of  the 
purchase  money  is  not  alleged  to  have  been  made  to  Hulme. 
This  is  not  an  inadvertent  slip  in  pleading ;  for  it  is  presumable 
from  the  case  stated  in  the  bill,  and  the  admissions  in  the 
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answer,  that  do  such  payment  ever  was  made  to  Hulme  ; 
although  it  is  probable  that  such  a  payment  was  made  into  the 
trust  fund  of  the  Tompkins  estate.     (Willis's  PI.  668,  and 
notes.) 
III.  The  plea  is  overiinled  by  the  answer,  because, 

1.  The  answer  denies  the  facts  alleged  in  the  bill,  in  respect 
to  the  trust  in,  and  redemption  from,  Hulme ;  and  does  not  con- 
fine itself  to  denying  the  notice  of  such  facts,  or  to  denying 
circumstances  brought  forward  in  the  bill  as  evidence  of  such 
notice.  The  bill  alleges  no  fact  or  circumstance  as  evidence 
that  Ward  had  notice.  It  merely  alleges  the  naked  fact,  that  he 
had  notice.  {Saunders  v.  King^  6  Madd.  61  ;  Evans  v. 
Harris,  2  Ves.  &  B.  363 ;  Thring  v.  Edgar,  2  Sim.  &  St. 
274.) 

2.  The  whole  matter  of  the  bona  fide  purchase,  without  no- 
tice, and  full  payment  of  the  consideration  money,  as  alleged  in 
the  plea,  is  repeated  in  the  answer. 

3.  The  fraudulent  breach  of  trust  on  the  part  of  Ward  himself, 
which  is  denied  in  the  plea,  is  in  like  manner  again  denied  in 
the  answer.  {MiUigan  ▼.  MiUigan,  3  Cranch,  220 ;  3  J.  C.  R. 
388 ;  3  Paige,  276.) 

lY.  The  bill  in  this  case,  is  founded  on  a  complicated  fraud, 
consisting  of  many  circumstances ;  and  is  not  capable  of  bein^ 
reduced  to  a  single  point,  and  put  in  issue  by  a  plea.  The  suf- 
ficiency of  the  bill  itseir,  does  not  come  in  question.  {Daws  v. 
McMichaelf  6  Paige,  139 ;  Bogardus  v.  TVinity  Church.  4  ibid. 
195  ;  Mitf.  PL  312,  379,  380,  notes.) 

The  Vice-Ohancellor. — The  bill,  admitting  that  T.  Hulme 
acquired  a  valid  title  to  the  lands  in  question  by  his  purchase 
at  the  master's  sale,  asserts  that  he  became  a  trustee  of  the  title 
for  the  benefit  of  Gov.  Tompkins,  with  a  view  to  the  redemption 
of  the  lands.  And  that  such  redemption  was  fully  made,  before 
the  sale  to  the  defendant 

Whether  the  agreement  for  redemption,  or  the  written  decla- 
ration of  trust  stated  in  the  bill,  were  cotemporary  with  the 
master's  sale,  thus  in  efiect  leaving  the  assignees  of  Gov.  Tomp- 
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kins,  after  the  sale,  the  owners  of  the  right  to  redeem,  as  thef 
were  before  the  sale  took  place ;  or  whether  the  assignees,  fay 
their  dealings  with  the  property  after  Hulme  received  his  deed, 
became  clothed  with  the  interest  remaining  in  Got.  T.  ;  the 
result  is  the  same,  that  at  the  time  of  the  sale  at  auction  by 
Hulme,  both  Hulme  and  the  defendant  were  in  a  fiduciary  rela- 
tion to  the  property,  and  the  defendant  could  not  purchase  it  for 
his  private  emolument. 

The  bill  makes  one  or  both  of  these  cases  against  the  defend- 
ant ;  and  it  charges  upon  him  knowledge  of  the  trusts  and  in- 
tention with  which  Hulme  received  the  title,  and  of  the  actual 
redemption,  by  the  payment  of  the  sum  for  which  he  held  it  as 
security. 

The  defence,  is  a  bona  fide  purchase  from  Hulme,  without 
notice  of  any  of  the  trusts  or  fraudulent  circumstances  charged 
in  the  bill. 

There  is  an  important  defect  in  the  plea,  in  omitting  to  state 
to  whom  the  consideration  on  the  defendant's  purchase  was 
paid*  The  actual  payment  of  the  consideration  before  receiving 
notice  of  the  equities  of  the  complainant,  is  conceded  to  be  a 
vital  element  in  this  plea.  Now  in  this  case,  if  the  payment 
were  actually  made  to  the  assignees  of  Gov.  T^  it  would  sustain 
the  charge  in  the  bill  that  they  were  the  equitable  owners  of  the 
property,  and  thus  overthrow  the  plea  on  the  point  of  notice. 
Hence  the  importance  of  requiring  a  full  and  clear  allegation  of 
the  payment  of  the  purchase  money,  to  the  vendor  under  whom 
the  defendant  derives  his  title. 

It  was  said,  that  this  was  an  inadvertent  slip  in  framing  the 
plea,  which  the  court  should  allow  the  defendant  to  remedy  by 
an  amendment 

The  omission,  it  is  to  be  observed,  is  not  a  formal  or  technical 
defect,  which  at  first  blush,  would  appear  to  be  an  oversight, 
in  connection  with  the  circumstances  averred  in  the  bill,  it  is  a 
substantial  point  of  the  defence,  and  whatever  the  court  might 
be  induced  to  do,  on  a  motion,  founded  upon  proof  of  its  bring 
an  inadvertent  omission,  it  cannot  be  so  treated  on  this  occasion. 
(See  2  Dan.  Ch.  Pr.  231,  Eng.  ed.)  Another  grave  consideration 
proper  for  the  disposal  of  an  application  to  amend,  and  which 
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tras  not  fully  argued  at  the  hearing,  arises  upon  the  form  of  the 
plea  and  answer ;  which  the  complainant  alleges,  contain  all 
the  matter  necessary  for  an  answer  to  the  bill  and  something 
mor^  and  that  the  contest  between  the  parties,  instead  of  being 
narrowed  by  the  plea  to  a  single  point,  is  amplified  far  beyond 
the  fonctions  of  a  i^ea,  without  attaining  even  the  ordinary 
simplicity  of  an  answer. 

These  views  have  induced  me  to  refrain  from  giving  the  di- 
rection on  this  point  which  I  was  at  first  inclined  to  make ; 
which  was  to  permit  the  defendant  to  amend,  unless  the  com^ 
plainant  would  stipulate,  that  the  plea  and  answer  might  stand 
for  an  answer  with  liberty  to  except,  restricted  so  far  that  the 
defendant  should  not  by  his  answer  be  required  to  set  forth  any 
account  of  his  receipts  or  charges  in  respeot  of  the  property  in 
question  smce  its  conveyance  to  him,  nor  any  account  of  his 
sales,  beyond  stating  to  whom  he  has  made  sales,  when  be  coa« 
tracted,  and  when  he  conveyed.  It  occurred  to  me,  that  this 
course  would  relieve  the  case  from  the  difficulties  of  Che  plea, 
without  bringing  into  the  litigation  a  mass  of  accounts  more 
appropriate  to  the  master's  office,  and  which  would  be  utterly 
useless  if  the  complainant  should  iail  in  sustaining  his  elaim  for 
an  account. 

To  return  to  the  plea ;  there  is  another  objection  to  its  validity 
which  I  have  been  unable  to  overcome.  In  reposing  the  defence 
upon  the  proposition  that  the  defendant  is  a  bona  fide  purchaser 
for  a  valuable  consideration  without  notice,  he  necessarily  ad*- 
mits  the  charges  in  the  bill  which  go  to  make  out  the  complain* 
ant's  title,  so  far  as  it  is  independent  of  his  own.  Thus,  it  would 
be  wholly  incompatible  in  the  answer  supporting  such  a  plea,  to 
deny  that  the  complainant  was  one  of  the  heirs  of  Gov.  Tomp^ 
kins,  or  that  Gov.  T.  assigned  this  property  in  trust,  or  that  it 
was  vested  in  Hulme  by  the  foreclosure  and  sale  of  his  mort- 
gage. And  it  is  equally  incompatible  to  put  in  issue  by  the 
answer  in  support  of  the  plea,  any  fact  stated  in  the  bill,  which 
does  not  go  to  countervail  or  disprove  the  defendant's  purchase 
in  good  faith,  the  valuable  consideration  paid,  or  the  want  of 
notice  of  the  complainant's  equities.  (See  Hare  on  Discov.  34.) 
The  defendant  is  not  only  at  liberty,  but  he  is  bound  to  deny  in 
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such  an  answer,  every  allegation  in  the  bill  which,  if  admitted 
to  be  true,  would  fix  him  with  notice,  actual  or  constractiTe ; 
but  when  such  allegation  is  not  within  his  personal  knowledge, 
he  is  merely  to  deny  notice  of  it,  he  is  not  to  deny  its  existence 
besides.  Each  denial  of  the  existence  of  such  allegationa, 
creates  a  new  issue,  collateral  to  the  point  presented  by  the  plea, 
and  wholly  unnecessary  for  its  support, 

A  striking  instance  of  this  in  the  answer  before  me,  is  to  be 
found  in  the  traverse  of  the  written  declaration  of  trust,  charged 
in  the  bill  to  have  been  executed  by  Hulme  to  Gov.  Tompkins ; 
and  there  are  two  or  three  other  instances  of  a  qualified  traverse 
of  similar  facts,  by  means  of  the  defendant's  statement,  that  he 
believes  them  to  be  untrue. 

Another  defect  in  the  answer,  is  the  repetition  of  the  aver- 
ments in  the  plea  of  the  payment  of  the  consideration  of  the 
defendant's  purchase;  there  being  no  allegation  in  the  bill  to 
which  these  averments  are  responsive.  (See  Thring  v.  Edgar^ 
2  S.  &  S.  274 ;  2  Daniell's,  119  to  128.) 

The  plea  must  be  directed  to  stand  as  an  answer  on  payment 
of  costs  by  the  defendant,  with  liberty  to  the  complainant  to 
except  within  thirty  days ;  but  this  liberty  is  to  be  qualified  so 
as  to  protect  the  defendant  from  the  discovery  as  to  his  sales 
and  accounts,  in  the  manner  which  I  have  already  pointed  out 
when  speaking  of  leave  to  amend. 

Order  accordingly. 
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F.  C.  Field  v.  Williamson  and  others. 

When  in  a  daovee  ftgaioit  an  infant  defendant,  pennimon  if  given  to  him  to  ehow 
oanee  againit  the  dearee  within  fix  monthe  after  he  beoomee  of  age  ;  he  cannot  at 
that  period,  aesail  the  decree  in  any  mode  he  may  ehooae.  He  mnst  apply  to 
the  conrt  for  its  leaYO  and  direction,  at  to  the  manner  and  the  terms  of  showing 
cause. 

In  general,  a  bill  of  review  can  not  be  brought  upon  an  interloontory  decree. 

A  bill  of  review  cannot  be  filed  withoat  the  special  leave  of  the  conrt,  nor  except 
on  giving  the  seearity  prescribed  on  an  appeal. 

A  party  who  has  appealed  from  a  decree,  will  not  be  permitted,  while  his  appeal 
is  pending,  to  file  a  bill  of  review. 
May  34 ;  June  4, 1847. 

Motion  to  set  aside  a  bill  of  review.  F.  C.  Field  was  one  of 
the  infant  defendants,  in  the  suit  of  Williamson  and  others  v. 
Field  and  others^  reported  ante,  Vol.  2d,  at  page  633.  The 
decree  in  that  suit,  directing  a  redemption,  and  the  taking  of 
various  accounts,  and  reserving  all  other  questions  and  direc^ 
lions,  was  entered  September  13, 1845.  All  the  defendants  ap- 
pealed from  the  decree  to  the  chancellor ;  and  the  appeal  is  still 
pei^ing.(a) 

In  February,  1847,  Franklin  C,  Field,  having  attained  the  age 
of  twenty-one  years,  filed  this  bill  against  the  complainants  in 
the  former  suit ;  claiming  the  right  to  review  the  decree,  under 
the  provision  therein,  which  gave  the  infant  defendants  leave  to 
show  cause  against  it  within  six  months  after  they  respectively 
became  of  full  age.  No  leave  of  the  court  to  file  such  a  bill, 
was  previously  obtained ;  and  the  complainant  made  no  deposit 
nor  gave  any  security  on  filing  it,  in  respect  of  the  decree  sought 
to  be  reviewed ;  and  the  decree  has  not  been  performed. 

D.  D.  Fieldt  for  the  defendants,  referred  to  Rule  173d ;  Mac- 
pherson  on  Inf.  416, 430 ;  2  Barb.  Ch.  Pr.  90, 93, 96 ;  Story's  Eq. 
PL  i  403. 


(a)  See  note  to  Field  v.  FUlfft  Executon,  ante,  p.  535. 
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John  Jay  and  /  L.  White,  for  the  complainant,  cited  1  Barb. 
Ch.  Pr.  234 ;  Richmond  v.  Tayleur,  1  P.  Will.  736. 

The  Yice-Chancellor. — ^This  bill,  although  it  contains 
some  allegations  in  respect  of  the  proceedings  in  the  suit  subse- 
quent to  the  entry  of  the  decree  complained  of,  is  strictly  a  hiU 
of  review. 

The  complainant's  counsel  attempt  to  sustain  it  in  despite  of 
the  objections  which  I  will  presently  notice,  because  the  com- 
plainant was  an  infant  when  the  decree  was  pronounced,  and 
he  was  permitted  by  its  terms,  to  show  cause  against  it  within 
six  months  after  he  became  of  age. 

I  think  the  counsel  err  in  the  effect  which  they  give  to  this 
provision  of  the  decree.  It  does  not  permit  him  to  assail  the 
decree  in  any  mode  that  he  pleases,  without  regard  to  the  course 
of  practice  pursued  by  adult  defendants.  He  cannot  show  cause, 
except  in  some  regular  proceeding  adapted  to  the  nature  of  the 
case ;  and  in  order  to  institute  such  proceeding,  he  must  first 
obtain  the  leave  and  direction  of  the  court.  Not  that  the  court 
in  a  case  of  any  doubt,  would  revise  leave ;  but  that  there  is  a 
sound  judgment  and  discretion  to  be  exercised  in  each  instance, 
both  as  to  the  probable  cause  for  granting  leave,  and  the  yost 
expedient  mode  of  effecting  the  object.  Thus,  in  the  instance 
before  me,  if  the  complainant  had  applied  for  permission  to  show 
cause  by  a  bill  of  review,  the  court  would  doubtless  have  gran- 
ted him  a  re-hearing  or  a  bill  in  the  nature  of  a  bill  of  review, 
but  as  a  condition  of  the  order,  he  would  have  been  required  to 
abandon  his  appeal. 

Therefore,  this  suit,  regarded  as  a  bill  of  review,  must  abide 
by  the  rules  governing  such  bills  when  prosecuted  by  adults. 

And  firsts  this  is  an  interlocutory  decree,  and  in  general  there 
can  be  no  bill  of  review  of  such  a  decree.  (2  Barb.  Ch.  Pr, 
93.) 

Next,  by  the  173d  rule  of  this  court,  no  such  bill  can  be  filed 
without  the  special  leave  of  the  court  first  obtained  ;  and  diere 
was  no  leave  for  filing  this  bill.  The  same  rule  requires  the 
party  filing  it,  to  make  the  like  deposit  or  to  give  the  security 
which  he  would  be  compelled  to  make  or  give  on  an  appeal 
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from  the  decree ;  and  nothing  of  the  kind  has  been  done  on  this 
occasion. 

It  is  clear  that  this  bill  was  irregularly  filed,  and  that  the  de^ 
fendants  are  entitled  to  have  it  set  aside. 

The  two  last  objections  which  I  have  stated,  are  matters 
which  the  complainant  might  be  permitted  to  obviate  on  terms ; 
and  his  bill  might  be  turned  into  an  original  bill  in  the  nature 
of  a  bill  of  review,  by  an  amendment,  so  as  to  obviate  the  first 
objection. 

Bnt  I  think  he  ought  not  to  proceed  with  a  review  or  a  re- 
hearing, and  carry  on  his  appeal  at  the  same  time.  The  appeal 
is  as  effectual  a  remedy  for  the  errors  complained  of,  as  a  bill  of 
review  or  a  re-hearing  can  possibly  be.  He  cannot,  by  amen- 
ding  this  bill,  stay  the  proceedings  on  the  decree,  on  any  easier 
or  better  terms,  than  were  open  to  him  on  the  appeal,  and  still 
are  accessible  by  the  order  of  the  appellate  court.  Under  such 
circumstances,  it  would  be  oppressive  on  these  defendants,  and 
an  abuse  of  the  discretion  of  the  court,  to  permit  the  complain- 
ant, while  he  continues  to  prosecute  his  appeal,  to  amend  this 
bill  and  relieve  him  from  the  other  difficulties  which  stand  in 
the  way  of  sustaining  it. 

BUI  of  review  set  aside  with  fifteen  dollars  costs. 


In  the  Matter  of  Joshua  Jones,  Trustee,  &c. 

On  a  tnwtee  applyinj^  to  be  diechai|[ed  from  hie  imet,  there  beinf^  no  eanae  lor  it 

other  than  his  wieh  to  be  reliefed  from  its  daties ;  the  court  will  impose  as  terms 

of  discharginijr  him,  that  he  bear  the  coats  of  the  petition  and  the  appointment 

of  a  new  tnistee,  and  that  he  be  not  allowed  any  commissions  on  the  capital  of 

the  trust  estate. 

On  the  court  appointing  a  new  trustee,  security  cannot  be  dispensed  with,  if  there 
are  infant  beneficiaries. 
June,  4 ;  June  7, 1847. 

This  was  a  petition  by  the  trustee  ot  an  express  trust,  that 
his  accounts  might  be  passeu,  a  new  trustee  appointed,  and  the 
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pelitioner  discharged  from  the  trust  by  the  order  of  the  court 
The  beneficiaries  did  not  object  to  the  substitution  of  a  new  trus- 
tee, but  insisted  it  should  be  at  the  expense  of  the  petitioner,  and 
that  the  estate  be  not  subjected  to  double  commissions. 

M.  S.  Bidtpell,  for  the  trustee. 

H.  B.  Cowles,  for  the  cestuis  que  trust. 

The  Yice-Chancellor,  said  that  there  appeared  to  be  no 
cause  for  the  resignation  [of  the  trustee,  other  than  his  own  wish 
to  be  relieved  from  the  duties  of  the  trust.  Having  once  under- 
taken those  duties,  he  ought  not  now  to  decline  them  so  as  to 
subject  the  trust  estate  to  any  loss  or  expense.  The  order  must 
therefore  provide,  that  the  trustee  pay  the  costs  of  the  petition 
and  of  the  appointment  of  his  successor,  and  that  in  passing  his 
accounts  and  transferring  to  the  new  trustee,  he  be  allowed  no 
commissions  on  the  capital  of  the  trust  property.  (The  vice 
chancellor  here  referred  to  1  Keen's  R.  681 ;  1  Beavan's  R.  676 ; 
Lewin  on  Trusts,  &c.  472,  and  Hill  on  Trustees,  190,  654) 
With  these  provisions,  the  order  will  refer  it  to  a  master  to  pass 
the  trustee's  accounts,  to  report  a  suitable  successor,  and  to  de- 
signate what  security  shall  be  given  by  him.  On  the  new  trus- 
tee being  appointed,  and  the  petitioner  paying  the  balance  in  his 
hands,  and  assigning  and  conveying  the  trust  estate  to  the  new 
trustee,  he  will  be  discharged. 

I  am  asked  to  appoint  the  new  trustee  without  exacting  secu- 
rity. This,  I  cannot  do,  because  there  are  infant  beneficiaries. 
Whenever  there  are  infants,  security  is  indispensable  on  the 
court  appointing  trustees,  unless  where  the  clerk  of  the  court  is 
appointed,  who  has  already  given  security  as  clerk. 
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In  the  Matter  of  Mary  R.  and  Margaret  J.  Burke, 

Infants. 

The  court  of  chftnoery  in  applying  the  iocome  of  infanttf  endeavors  to  promote 
their  permanent  interest,  welfare,  and  happiness ;  rather  than  to  accomulate  a 
surplus. 

When  their  income  is  beyond  their  absolute  wants,  and  their  fortunes  large,  provis- 
ion shoald  be  made  for  their  having  a  home  with  their  father,  instead  of  their 
living  at  boarding  schools ;  althoagh  a  much  greater  expense  be  incurred  for  the 
former. 

The  father  and  guardian  of  two  daughters,  one  thirteen  and  the  other  eleven,  was 
unable  to  keep  house  within  his  own  means  with  the  addition  of  a  board  charge 
for  his  children.  Their  joint  income  was  nearly  94000,  a  year ;  the  fortune  of  the 
one  at  full  age  would  be  nearly  $60,000,  and  of  the  other  $30,000.  Their 
necessary  annual  expenses,  being  at  board,  would  not  exceed  $1000,  to  $1200, 
a  year.  The  court  with  a  view  to  provide  them  a  home  with  their  father, 
allowed  to  him  $2500,  a  year,  out  of  their  income,  for  the  support  and  educa- 
tion of  both,  including  compensation  for  his  charges  as  guardian. 
Jane  12th,  1847. 

Exceptions  to  the  report  of  a  master,  on  the  allowance 
proper  to  be  made  to  Michael  Burke,  the  father  and  general 
guardian  of  Mary  R.  and  Margaret  J.  Burke,  infants,  of  the 
ages  of  about  thirteen  and  eleven  respectively.  The  prin- 
cipal facts  involved,  were  as  follows  :  The  mother  of  the 
infants,  Catharine  A.  Burke,  was  the  daughter  of  James  I. 
Roosevelt,  now  deceased.  By  his  will,  Mr.  Rooseyelt  gave  prop- 
erty of  the  value  of  sixty  thousand  dollars,  in  trust,  that  the 
income  be  paid  to  her  for  life,  as  a  separate  estate,  and  upon  her 
death  to  her  children,  and  the  capital  was  to  vest  in  her  children. 
But  if  either  of  the  latter  should  die  before  becoming  of  age,  the 
share  of  such  child  would  then  vest  in  the  survivor,  and  if  all 
should  die  under  age,  the  capital  was  to  vest  in  the  brothers  of 
Mrs.  B.  and  their  issue.  The  property  was  almost  entirely  pro- 
ductive real  estate  in  the  city  of  New  York.  Besides  this  pro- 
vision, Mr.  Roosevelt,  in  his  life  time,  gave  to  his  daughter  a 
house  in  Greenwich  st.,  in  which  she  re.'-ided,  and  he  furnished 
the  house.    (On  a  question  arising  as  to  the  title  of  this  bouse, 
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subsequent  to  Mrs.  B's  death,  it  was  decided  by  assistant  ¥ice* 
chancellor  Robertson,  in  the  spring  of  1847,  to  belong  to  her 
two  children^  Bat  an  appeal  had  been  entered  from  this 
decree.) 

Mrs.  Barke  enjoyed  the  income  of  the  property  so  devised  in 
trust,  until  her  death  on  the  12th  day  of  Febmary  1844.  She 
left  only  two  children,  the  infants  before  named.  Mr.  Burke 
was  immediately  appointed  the  general  guardian  of  his  infant 
children,  and  as  such  look  the  personal  charge  of  the  renting 
of  their  estates.  On  his  petition,  the  late  vice-chancellor  on  the 
20th  day  of  May,  1844,  referred  it  to  a  master,  to  ascertain  and 
report  what  annual  allowance  should  be  made  to  him  for  the 
support,  maintenance,  and  education  of  his  two  daughters,  out 
of  the  income  of  their  property,  and  to  be  in  full  <^  his  charges 
and  commissions.  On  the  first  of  June  1844,  the  master 
reported  that  $3500,  a  year,  was  a  reasonable  allowance  to  Mr. 
Burke  in  that  behalf,  and  that  it  was  less  than  the  net  income. 
The  master's  report  was  confirmed,  and  an  order  made  by  the 
vice-chancellor,  directing  the  payment  of  the  sum  reported. 
The  father  continued  to  receive  the  annual  allowance  to  the 
time  of  the  application  next  mentioned. 

In  April  184^,  Mr.  Burke  married  a  second  wife,  and  resumed 
housekeeping.  In  February  1846,  on  the  petition  of  some  of 
the  maternal  relatives  of  the  two  infants,  suggesting  that  the 
annual  allowance  to  their  father  was  extravagant,  the  late  vice- 
chancellor  made  an  order  referring  it  to  a  master  again,  to  in- 
quire and  report  what  annual  sum  should  be  paid  to  Mr.  Burke. 
A  long  inquiry  ensued  before  the  master.  It  was  shown  on 
the  part  of  the  relative's,  that  Mr.  Burke  received  on  insurances 
of  his  first  wife^  life,  $26,000 ;  that  the  two  daughters  were  kept 
by  him  at  a  female  boarding  school  or  nunnery  at  Astoria,  called 
"  The  SiBters  of  the  Sacred  Heart,''  at  an  expense  of  some  $300, 
a  year  each,  as  alleged ;  and  it  was  insisted,  that  Bnrke  was  of 
sufficient  ability  and  bound  to  support  his  children  without  re- 
sorting to  their  own  income  at  all ;  and  more  especially,  that  the 
allowance  made  by  the  order  of  June,  1844,  was  altogether  un- 
reasonable, and  extravagant.  On  the  part  of  Mr.  Burke,  it  was 
shown  that  he  had  to  pay  some  debts  out  of  the  life  insurance 
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money ;  that  his  ow^a  income  wa«  no  more  than  suflicient  for 
the  sopport  el  himself  and  wife^  and  totally  inadequate  to 
maintain  bis  whole  family  in  a  respectable  style,  and  one  in 
accordance  with  his  daughters  standing  and  expectations  in  life. 
That  he  was  giving  them  as  perfect  and  accomplished  an  edur 
cation  as  the  country  would  afford.  That  they  came  home  once 
a  weeky  and  it  was  his  practice  to  yisit  and  ride  out  with  them 
weekly*  That  his  actual  expenditures  for  their  education,  sup- 
port, apparel  and  carriage  hire,  in  one  year,  were  91561.  That 
by  the  will  of  her  grandmother,  his  eldest  daughter  on  becoming 
of  age,  would  recei?e  from  $25,000  to  $30,000,  in  addition  to 
the  provisions  made  for  her  in  the  will  of  her  grandfather. 

A  great  mass  of  testimony  was  taken,  from  which  it  appeared 
that  such  children  could  be  educated  and  fully  maintained  at 
some  of  the  best  female  boarding  schools  in  the  city,  at  from 
•350  to  9400  a  year  for  each* 

The  master  reported  that  $1600  a  year,  commencing  from  the 
death  of  Mrs.  Burke,  in  February,  1844,  was  a  reasonable  and 
sufficient  allowance  to  the  father,  for  their  support  and  educationi 
including  compensation  for  his  own  services. 

The  relatives  excepted  to  the  report,  as  allowing  too  mneh, 
but  withdrew  their  exception  before  the  argument.  Burke  took 
two  exceptions  to  the  report,  in  the  one  claiming  a  continued 
allowance  of  $3600,  and  in  the  other,  that  it  should  be  at  that 
rate  for  the  time  already  elapsed. 

E.  Sand/ord  and  CX  O  Conor,  for  M.  Burke,  the  father  and 
guardian.  (The  counsel  cited  1  Bro.  C.  C.  387,  note ;  I  ibid.  164; 
6  Yes.  194;  1  Jac.  d&  W.  627;  1  Beavan,  301 ;  1  Molloy,  210; 
Taml.  22;  1  Russ.  &;  M.  223,  676 ;  Cooper's  R.  22 ;  10  Yes.  46 ; 
2  Story's  Eq.  Jur.  ii  1364, 1366.) 

&  W.  Roosevelty  for  the  relatives. 

The  Yice-Chancellob  said,  the  court  in  cases  like  this,  en- 
deavors to  pursue  the  course  which  is  best  calculated  to  promote 
the  permanent  interest,  welfare  and  happiness,  of  the  children 
who  come  under  its  care.    And  these  are  not  always  promoted 
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by  a  rigid  economy  in  the  application  of  their  income,  regardless 
of  the  habits  and  associations  of  their  period  of  minority.  These 
two  children  have  a  joint  income  of  between  $3500  and  $4000 
a  year.  One  of  them,  when  she  attains  the  age  of  twenty-one 
years,  will  be  worth  $30,000,  irrespective  of  the  intermediate  in- 
come, the  other,  from  $55,000  to  $60,000.  Their  father's  re- 
sources are  very  moderate,  and  not  beyond  the  reasonable  sap- 
port  of  the  residue  of  his  family.  It  is  undoubtedly  true,  that 
these  children  might  be  kept  in  very  good  boarding  schools,  upon 
the  amount  reported  by  the  master,  and,  indeed,  upon  a  much 
less  sum ;  and  the  surplus  of  their  income  could  thus  be  added 
to  their  respective  fortunes. 

I  think,  however,  that  young  ladies  with  such  prospects,  ought 
to  have  a  home  suitable  to  their  condition  in  life,  where  they 
may  be  placed  as  far  as  possible  beyond  the  designs  of  sharpers 
and  adventurers,  to  which  they  will  be  peculiarly  exposed,  if 
brought  up  in  schools,  without  the  benefit  of  parental  advice 
and  influence.  Unless  this  &ther  be  allowed  something  mors 
than  his  income,  and  a  mere  remuneration  for  their  board  and 
lodging,  he  will  be  unable  to  keep  up  an  establishment  such  as 
they  should  be  reared  in,  to  prepare  and  qualify  them  for  their 
proper  future  station  in  life.  The  happiness  and  due  education 
of  these  children,  will  be  altogether  better  provided  for  by  fur- 
nishing to  their  father  a  liberal  allowance,  so  that  they  may  be 
proi>erly  maintained  at  home,  under  the  watchful  care  and  health- 
ful influences  of  the  parental  roof,  with  its  social  advantages; 
instead  of  their  spending  their  youth  in  female  seminaries,  se« 
eluded  from  friendly  intercourse,  and  from  intelligent  knowledge 
of  the  world. 

I  feel  warranted  in  allowing  to  the  father  $2500  a  year,  for 
the  support  and  education  of  both,  commencing  in  February, 
1846,  and  including  in  that  sum  full  compensation  for  all  his 
charges  as  guardian.  There  is  no  good  reason  for  going  back  of 
that  period,  and  interfering  with  the  allowance  which  he  had 
received  and  expended  before  the  relatives  applied  for  its  reduc- 
tion. The  costs  and  counsel  fees  of  both  parties,  must  be 
out  of  the  income  of  the  estate. 
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Smack  v.  Duncan,  Ely,  and  others. 
BowDEN  V.  The  Same. 

Yan  Amlen  V,  The  Same. 

It  it  proper  for  a  janior  mortgagee,  made  a  defendant  in  a  foredoeare  suit,  to  appear 
in  the  sait,  so  as  to  protect  hie  rights. 

Where  a  junior  mortgagee,  appeared  in  three  suits  brought  to  foreclose  three 
separate  prior  mortgages  on  distinct  parts  of  the  lands  mortgaged  to  him,  and 
after  a  sale  there  was  a  snrplus  in  each  suit,  and  in  one  of  them  the  surplus  was 
sufficient  to  pay  the  junior  mortgagee's  debt,  and  bis  cost  in  that  suit ;  held^  that 
he  could  not  be  compelled  to  take  up  with  the  costs  in  that  suit  alone,  but  was 
entitled  to  his  costs  of  appearing  in  each  of  the  suits,  to  be  paid  out  of  the  surplus 
therein. 
June  13th,  1847. 

These  were  separate  foreclosure  suits,  the  complainant's  mort- 
gage in  each,  being  upon  a  single  house  and  lot.  The  defen- 
dant, N.  C.  Ely,  had  a  single  junior  mortgage,  embracing  all 
three  houses  and  lots.  He  entered  bis  appearance  in  each  suit, 
and  his  solicitor  attended  the  references  and  sales  in  each.  The 
reference,  and  the  sale  in  each  case,  were  conducted  by  different 
master;.  The  decrees  were  in  the  usual  form,  not  mentioning 
any  of  the  junior  liens.  There  was  a  surplus  in  each  suit, 
after  paying  the  complainant's  debt  and  costs.  The  surplus  in 
Van  Amlen's  suit  had  been  paid  into  court,  and  it  was  more  than 
sufficient  to  pay  Ely's  debt  and  his  costs  in  that  suit.  The 
surplus  in  the  other  cases,  had  not  been  paid  in.  There  were 
liens  on  all  the  lots,  junior  to  Ely.  In  Van  Amlen's  suit,  Ely 
claimed  the  surplus,  and  entered  the  usual  order  of  reference. 
The  reports  of  the  sales  were  ready  to  be  filed  in  the  other  two 
cases.  In  this  stage  of  the  matter,  Duncan,  the  mortgagor,  of- 
fered to  pay  to  Ely,  his  debt  and  such  costs  as  he  was  entitled 
to ;  insisting,  that  he  was  entitled  to  costs  in  Yan  Amlen's  suit 
only.  The  question  was,  by  consent,  brought  before  the  court 
for  direction,  as  upon  a  special  motion. 

JSi  L,  RikcTj  for  Ely. 
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Thb  Yice-Chancellor,  said  it  was  proper  for  the  junior 
mortgagee  to  appear,  so  as  to  watch  the  proceedings  and  protect 
his  rights.  This  is  established  by  The  Merchants  Insurance 
Co.  V.  Marvin^  I  Paige,  667.  Having  appeared  properly,  the 
suits  could  not  be  discontinued,  without  paying  him  his  taxable 
costs.  In  The  Mutual  Safety  Ins  Co.  v.  St.  Peter's  Churchy 
(14th  April,  1843,)  the  defendants,  paid  the  interest  and  costs,  due 
the  complainants,  after  which  the  latter  moved  for  leave  to  dis- 
miss the  suit ;  but  the  late  vice-chancellor  would  not  permit  it, 
except  upon  payment  of  the  costs  of  all  the  defendants  who  had 
appeared. 

In  this  case,  Duncan's  tender  is  equivalent  to  an  attempt  to 
dismiss  the  two  suits  as  to  Ely,  thia  second  mortgagee ;  and  that 
can  be  done  only  on  payment  of  his  costs.  He  is  entitled  to  re- 
quire the  surplus  to  be  paid  into  court,  and  to  have  a  reference 
in  each  suit,  in  order  to  protect  himself  in  respect  of  his  debt 
and  costs ;  and  he  can  be  deprived  of  that  right  only  by  full 
payment  of  both.  The  justice  of  the  matter  is  with  him,  and 
1  think  the  law  also.  He  must  be  paid  his  necessary  taxable 
costs  in  each  suit. 
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James  Mason  v.  Jones  and  others^  Ezecators,  &c*,  of  John 

Mason. 

A  tottator  having  eight  children,  by  hit  will  dlrkled  his  eeUte  into  eight  equal 
parts,  one  ef  which  he  gave  to  hie  ezecntors  in  truat,  to  hold,  manage  and  die* 
poee  of»  as  in  the  will  directed.  Oat  of  the  income,  they  were  to  pay  the  teeta* 
tor's  eon  J.,  an  annaity  of  (2500  for  life,  and  accnmnlate  the  eorplae  for  hie 
children,  dUs. ;  with  **fuU  diteretionary  power  to  the  trueteeot  ond  the  eurviooro 
and  eunivor  of  f  A«m,  to  inereau  the  annuity  during  hio  life  iime.^*  Shortly 
aAer  the  death  of  the  testator,  the  trnsteee  increaeed  J/s  annnity  to  the  full 
amount  of  the  income  of  the  eighth  of  the  estate  ;  and  subeequently  they  reduced 
it  to  the  $'2500. 

Held^  that  the  trnsteee  had  no  power  to  reduce  the  annaity,  either  from  the  amount 
as  fixed  by  the  will,  or  from  the  amount  as  increased  by  them. 

All  the  parties  in  being,  presumptively  entitled  to  the  surplus  of  the  annuity 
beyond  the  snm  fixed  in  the  will,  are  necessary  parties  to  a  suit  brought  to  oom« 
pel  the  payment  of  the  increaeed  annuity. 

A  power  conferred  on  trustees  to  increase  an  annnity,  doee  nut  imply  any  authority 
to  diminish  it  to  its  original  standard. 

An  increase  of  the  annuity,  made  Intentionally,  though  in  the  belief  that  the 
increase  was  revocable,  cannot  be  recalled. 

The  deylsee  of  an  annaity,  which  had  been  increased  under  a  power  in  the  will,  to 
equal  the  income  of  the  share  of  the  estate  which  he  would  have  inherited  as 
heir,  if  there  had  been  no  will ;  filed  a  bill  to  set  aside  the  will  as  violatiug  the 
provisions  of  law  against  perpetuities.  The  will  was  sustained  by  the  assistant 
vice-chancellor,  and  the  heir  appealed.  Pending  the  appeal,  he  filed  a  bill 
against  the  trustees  of  the  will,  to  compel  the  payment  of  the  increased  annuity. 
Htld^  that  he  was  not  obliged  to  elect  between  the  latter  suit  and  his  appeal  in 
the  former. 
May  19,  20, 21 ;  June  29,  1847. 

After  the  making  of  the  decree  in  September,  1845,  dis- 
missing the  bill  filed  to  set  aside  the  will  of  John  Mason,  on  the 
ground  of  the  illegality  of  the  trusts  of  the  will,  as  reported  in 
Maswi  y.  Mason^s  Executors^  (2  Sand.  Ch.  R.  432 ;)  the  com- 
plainant, James  Mason,  appealed  from  the  decree  to  the  chan- 
cellor, and  that  appeal  was  still  undetermined  in  May,  1847.(a) 


(a)  The  appeal  came  on  to  be  heard  before  the  supreme  court  established  by  the 
new  constitution  of  1846,  to  which  the  chancery  suits  pending  on  the  fint  Monday 
of  July,  1847,  were  transferred  by  that  instrument ;  and  the  decree  of  the  anis- 
tant  vice-chancellor  was  affirmed.    The  complainant  then  appealed  to  the  court 
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In  November,  1845,  James  Mason  filed  the  bill  in  this  cause, 
against  the  executors  and  trustees  of  the  will,  to  compel  them  to 
pay  to  him  the  income  of  one-eighth  of  his  father's  estate,  as  and 
for  his  annuity  under  the  will ;  they  having  refused  to  pay  him 
more  than  $2600  a  year,  ever  since  March,  1840.  The  defend- 
ants answered,  insisting  on  various  defences,  which  are  stated 
in  their  points  and  in  the  opinion  of  the  court ;  and  the  cause 
was  brought  to  a  hearing  on  the  bill  and  answer. 

Reference  is  made  to  vol.  2d,  page  433,  for  the  will  of  the 
testator.  It  is  sufficient  to  say  here,  that  he  left  an  estate  of 
more  than  a  million  of  dollars,  which  he  devised  in  equal  eighth 
parts.  The  pul  in  which  James  Mason  had  an  interest,  was 
given  to  the  executors  in  trust,  with  various  powers  and  direc- 
tions. They  were  to  pay  him  an  annuity  of  $2600,  and  the 
surplus  of  the  income  of  the  eighth  was  to  be  accumulated  for 
the  benefit  of  his  minor  children,  and  until  he  should  have 
children,  it  was  to  be  divided  between  the  five  daughters  of  the 
testator,  or  their  families.  The  will  contained  this  clause; 
"  And  I  do  hereby  give  to  the  before  named  trustees  and  the 
survivors  and  survivor  of  them,  full  discretionary  power  to  in- 
crease the  said 'annuities  respectively,  during  the  life  times  of 
my  said  daughter,  Helen  Alston,  and  my  said  three  sons,  John 
Mason,  Junior,  James  Mason  and  Henry  Mason,  but  not  after 
their  respective  deaths."  The  executors  and  trustees  of  the  will 
were  three  sons-in-law  and  two  daughters  of  the  testator.  The 
daughters  did  not  prove  the  will,  or  act  as  trustees. 

The  testator  died  September  26th,  1839.  On  the  7th  of  April 
1840,  the  executors  addressed  a  note  to  James  Mason,  to  the 
efiect  that  they  had  concluded  to  pay  him  in  lieu  of  his  annuity 
for  the  first  six  months,  the  full  net  income  of  one  eighth  of  the 
estate  during  that  period.  They  paid  the  same  to  him  accord- 
ingly on  the  26ih  of  May,  1840 ;  but  ever  since  that  period,  they 
have  refused  to  pay  him  more  than  at  the  rate  of  $2600,  annu- 
ally, which  was  not  more  than  one  third  of  the  net  yearly  in- 
come of  the  eighth  of  the  estate.    James  Mason  was  married 


of  appeals,  where  the  decree  was  finally  affirmed,  (although  by  a  divided  ooniU) 
in  May,  1849. 
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before  his  father's  death,  his  wife  was  living,  but  he  had  nerer 
had  any  children.  The  trustees  in  their  answer  denied  that  it 
was  their  intention  in  April,  1840,  to  make  a  permanent  increase 
of  the  annuity,  or  to  exercise  fully  the  power  conferred  on  them 
in  that  behalf  by  the  will. 

It  appeared  that  in  the  progress  of  the  suit  of  Mason  v.  Ma- 
scn^s  Executors^  the  complainant  petitioned  the  vice-chancellor, 
in  that  suit,  to  have  the  executors  directed  to  pay  his  enlarged 
annuity,  which  petition  was  denied.  (3  Edw.  Ch.  R.  497.) 
The  fact  that  they  paid  the  increased  annuity  to  the  extent  of 
the  income,  was  stated  by  the  executors  in  their  answer  in  the 
suit  to  set  aside  the  will. 

James  J.  Ring^  for  the  complainant.  ^^ 

I.  The  trust  in  question  is  an  express  trust  of  one  eighth  of  the 
whole  estate,  to  receive  and  apply  the  rents  and  profits  for  the 
benefit  of  the  complainant,  who  is  the  only  cestui  que  trust 
named  or  intended  by  the  testator.  The  direction  to  pay  92500, 
per  annum,  is  a  limitation  of  the  powers  of  the  trustees,  and  not 
of  the  rights  of  the  complainant,  and  the  disposition  of  the  sur- 
plus, is  contingent  upon  the  full  execution  of  the  trust  already 
enacted.  {Mason  v.  Mason^s  Executors^  2  Sand.  Ch.  R.  432 ; 
Golt  V.  Cook,  7  Paige,  636.) 

II.  Under  this  trust,  the  complainant  is  entitled  to  receive  the 
whole  rents  and  profits,  unless  the  discretionary  power  vested  in 
the  trustees  be  exercised  by  them  to  withhold  the  surplus  over 
$2600,  for  some  good  reasons  connected  with  the  welfare  of  the 
complainant.  In  default  of  the  exercise  of  this  power,  or  if  ex- 
ercised from  improper  motives  or  insufficient  reasons,  the  court 
will  decree  the  payment  of  the  whole  income  to  the  complainant. 
(1  Ves.  Jr.  311;  14  ibid.  434;  1  Mylne  ik  K.  4;  8  Ves.  670; 
6  Simons,  624 .  2  Ves.  Jr.  632 ;  1  Rev.  Stat.  723,  §  60 ;  724,  ^ 
70;  727,  §  96,  97;  Gott  v.  Cook,  7  Paige,  622;  Bryan  v. 
Knickerbackerj  before  the  chancellor.) 

III.  There  is  no  pretence  by  the  trustees,  that  they  have  ex- 
ercised their  discretionary  power  to  withhold  the  surplus  over 
$2600,  per  annum,  for  any  good  reason  connected  with  the 
welfare  of  the  complainant.  On  the  contrary,  they  admit  that 
on  the  26th  day  of  May,  1840,  they  paid  the  whole  income  oi 
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one  eighth  to  the  complainant,  and  have  physically  withheld 
the  surplus  over  $:!d500,  per  annum  ever  since,  without  the  pre- 
tence of  any  reason  whatever,  except  their  arbitrary  power. 

lY.  If  the  right  of  the  complainant  under  the  will,  be  limited 
to  hia  annuity  of  $2600,  per  annum,  the  trustees  by  their  first 
payment  on  the  26ih  May,  1840,  by  their  note  addressed  to  the 
complainant,  and  by  their  answer  in  chancery,  have  fully  en- 
larged his  annuity  to  the  extent  of  one  eighth  of  the  whole  in- 
come. No  power  is  given  by  the  will,  and  none  has  been  re- 
served by  the  trustees,  to  revoke  this  enlargement.  Co.  Litt. 
144 ;  Toml.  Law  Diet.  76  j  2  Bl.  Comm.  41 ;  1  Story's  Eq.  Jur. 
§  171, 172,  and  169  ;  1  R.  S.  727,  J  124 ;  Sugd.  on  Powers,  246, 
272 ;  1  Kq.  Cas.  Abr.  342. 

V.  The  pendency  of  a  suit  in  which  the  validity  of  the  will 
in  quesiion  may  be  further  litigated,  cannot  protect  the  defend- 
ants from  the  power  of  this  court  to  compel  them  as  trustees,  to 
perform  their  duty.  The  will  has  been  declared  valid  by  a 
competent  court,  and  the  defendants  are  acting  under  the  will 
as  trustees,  and  are  estopped  from  denying  their  responsibility. 
If  the  will  should  at  any  time  be  set  aside,  all  payments  made 
by  the  trustees,  would  be  deemed  to  have  been  made  to  the  com- 
plainant, in  respect  of  his  interests  as  heir  at  law. 

yi.  The  orders  set  up  in  defendants  answer,  as  a  bar  to  this 
suit,  have  no  application  to  this  question.  They  were  made  in  a 
suit  in  which  the  validity  of  the  will,  and  of  the  authority  of  the 
defendants  as  trustees,  was  denied  and  litigated,  and  the  court 
had  no  jurisdiction  of  the  question  as  to  their  duties. 

VII.  The  wives  of  the  trustees,  and  the  children  of  Heniy 
Mason,  are  not  necessary  parties  to  the  suit.  They  are  residu- 
ary legatees,  and  have  no  interest  in  the  specific  relief  sought  ia 
this  suit  They  have  contingent  and  remote  interests,  and 
are  fully  represented  by  the  trustees.  (1  Yes,  Jr.  311 ;  1  Turn 
&  Russ.  348 ;  ^Calvert  on  Parties,  11  to  13.) 

In  reply,  Mr.  Ring  referred  to  1  Chance  on  Powers,  177,  267- 
4  Kent's  Comm.  337 ;  and  in  reference  to  the  necessary  paruea! 
to  3  Madd.  R.  10  ;  Story's  Eq.  PI.  §  uo,  142;  1  Vern.  261  •  ( 
Beavan,  293 ;  1  Ves.  &  B.  660;  Wigram  on  Di^c  76  * 
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M,  S.  BidweU  and  D.  Lord^  for  the  defendants. 

1.  The  various  exceptions  to  the  bill,  which  are  contained  in 
the  answer,  are  all  well  taken.  1.  It  is  not  alleged  or  pretended 
in  the  bill  that  John  Mason  died  intestate.  But,  it  is  not  averred 
that  he  made  a  will,  or  that  the  paper  which  is  annexed  to  thd 
bill  was  his  last  will :  the  statement  that  probate  of  a  will  was 
granted,  is  insufficient,  even  as  to  the  personalty,  and  still  more 
as  to  the  realty.  {Neshitt  v.  Brown^  Dev.  Eq.  Rep.  31 ;  Lube's 
Eq.  Plead.  258,  n.  1.)  The  allegation  in  the  answer  that  there 
was  a  will,  cannot  cure  this  defect;  especially  as  it  is  noticed 
and  insisted  upon  in  the  answer,  for  the  complainant  must  set 
up  in  his  6i7/,  a  sufficient  case  to  emitle  him  to  relief.  (Story's 
Eq.  PI.  257,  264  ;  Herron  v.  Cunningham^  1  Iredell's  Eq.  Rep. 
376 ;  Knox  v.  Smith,  4  How.  U.  S.  Rep.  298 ;  Jacksbn  v.  Ash- 
ton,  1 1  Pet.  Rep.  229.)  And  this  case  must  be  stated  positively, 
and  not  equivocally,  or  in  the  alternative.  (Story's  Eq.  PI.  $  214 ; 
3  Beavan,  284.)  The  complainant  should,  either,  have  averred 
explicitly  that  he  died  intestate,  or  he  should  have  alleged  that 
he  left  a  will,  and  should  have  set  it  forth.  (Story's  Eq.  PI.  f 
241,  256,  257.) 

2.  The  filing  of  the  former  bill,  is  a  bar  to  this  suit ;  especially 
while  the  appeal  on  it  is  pending.  The  compbiinant  cannot 
proceed  with  both  suits  at  once.    (1  Russ.  &;  M.  418.) 

3.  The  decisions  of  the  vice-chancellor  on  the  petitions  of  the 
complainant,  are  conclusive  against  the  complainant,  both  as  a 
bar  to  this  suit,  and  as  an  authoritative  and  judicial  opinion  on 
the  question  of  law  involved  in  this  case.  {Murray  v.  Oraham, 
6  Paige,  624;  Hoffman  v.  Livingston,  1  J.  C.  R.  211 ;  Ray 
V.  Converse,  3  Edw.  Rep.  478;  and  3  ibid.  497,  Mason  v. 
Jones.) 

4.  The  persons  named  in  the  answer,  as  legatees  of  the  sur- 
plus of  the  annuity,  are  necessary  parties,  and  the  bill  is  fatally 
defective  in  omitting  them.  (Hill  on  Trustees,  545 ;  Lewin  on 
Trusts,  609;  Story's  Eq.  PI.  §  207;  Lnbe  on  Eq.  PI.  30,  31 ; 
Calvert  on  Part  2,  61,  210,  212,  218,  219 ;  CoU  v.  Moore^ 
Moor's  Rep.  806) 

For  these  reasons,  if  there  were  no  other,  the  bill  should  te 
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dismissed  ;  and  dismissed  with  costs,  as  the  objectioDS  were  dis- 
tinctly stated  in  the  answer. 

IL  But,  if  these  objections  did  not  exist,  the  bill  must  be  dis- 
missed, on  the  ground  of  a  want  of  equity  in  the  case  presented 
on  the  pleadings. 

1.  The  complainant  has  no  rights,  except  what  he  takes  under 
the  will. 

He  had  no  right  to  any  part  of  the  testator's  estate ;  what  was 
given  to  him  was  a  mere  boon. 

2.  The  testator  had  a  right  to  give  the  trustees  a  discretionary 
power,  to  increase  the  annual  allowances  to  his  sons  respective- 
ly ;  and  this  power  he  has  given  to  them. 

3.  This  trust  necessarily  involves  the  exercise  of  discretion 
on  the  part  of  the  trustees.  They  must,  therefore,  from  the  very 
nature  of  the  trust,  if  they  ever  do  exercise  the  power,  intend  to 
exercise  it ;  in  other  words,  it  cannot  be  lawfully  executed  un- 
intentionally.  It  would  be  a  solecism  to  say  that  they,  in  the 
exercise  of  their  discretum^  had  done  an  act,  which  they  never 
intended  to  do  and  never  t/iougkt  of  doing.  (1  Sug.  on  Powers, 
443,  pi.  18 ;  Farmer  v.  Martin,  2  Simons,  602.) 

4.  The  power  need  not  be  exercised  at  one  time  only,  but 
may  be  exercised  at  different  times.  {Harvey  v.  Harvey,  cited  2 
Burr.  1144;  1  Sug.  on  Powers,  367,  370,  pi.  30.) 

6.  The  trustees  cannot  divest  themselves  of  their  trust ;  they 
cannot  alienate ;  they  cannot  delegate,  release  or  waive  the 
trust ;  they  are  bound  to  perform  it,  with  fidelity  to  the  testator's 
intentions  and  wishes ;  they  must  exercise  their  discretion.  No 
express  consent,  and  a  fortiori,  no  technical,  or  constructive,  or 
implied  consent  or  admission  in  favor  of  the  complainant,  can 
be  a  substitute  for  the  exercise  of  this  discretion. 

6.  The  letter  of  7th  April,  1840,  and  the  first  payment,  sever- 
ally, did  not  purport  to  be,  and  were  not  by  them  intended  to 
be,  an  exercise  of  this  discretion.  The  time  had  not  arrived  to 
pay  the  annuity  when  the  letter  was  written. 

7.  They  have  not,  by  any  subsequent  act,  increased  the  an- 
nuity to  the  complainant.  The  statement  in  their  former  an- 
swer, quoted  in  the  complainant's  bill,  did  not  purport  to  be,  and 
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was  not  intended  to  be,  such  an  increase ;  if  it  had  not  been 
increased  by  some  other  act,  that  statement  did  not,  p^r  se^  con- 
stitute such  increase. 

Nor  did  it  operate  by  way  of  admission,  or  estoppel,  to  prevent 
them  from  showing  the  truth,  viz.  that  they  had  not  increased 
the  annuity,  except  upon  that  one  occasion ;  for,  in  the  first 
place,  the  language  itself  of  that  part  of  the  answer,  imports 
nothing  more;  the  language  is,  that  they  have  ^^hiiherto^'  in>- 
creased  it,  which  certainly  does  not  imply,  but  on  the  contrary 
excludes  the  idea,  that  they  had  increased  it  for  all  time  to 
come.  And,  secondly,  such  estoppels  are  always  odious  and 
not  favored  even  at  law,  much  less  in  equity ;  except  where 
persons,  in  reliance  upon  them,  have  lost  or  parted  with  some 
property,  rights  or  advantages ;  which  is  not  the  case  here. 
And,  thirdly,  estoppels,  to  be  binding,  must  be  mutual,  which 
this  clearly  was  not.  And  fourthly,  these  trustees  could  not,  by 
estoppel  or  otherwise,  divest  themselves  of  their  discretion,  or 
do  an  act  to  the  prejudice  of  those,  who  under  the  will,  are  pre* 
sumptively  entitled  to  the  surplus.  (1  Pow.  on  Dev.  236 ;  Coke 
Litt.  237  a,  265  b,  44  b ;  Ram  on  Assets,  84 ;  1  Sug.oo  Powers^ 
222,  340,  pi.  17.)  And,  fifthly,  it  is  expressly  alleged  in  the 
answer  by  the  defendants  under  oath,  that  they  have  not  per- 
manently or  legally  enlarged  or  increased  the  annuity  to  the 
complainant,  which  allegation  must  be  considered  to  be  true, 
not  only  because  no  replication  has  been  filed,  but  also  because 
it  is  responsive  to  the  bill. 

III.  The  case,  therefere,  stated  in  the  bill,  namely,  that  the 
trustees  increased  the  complainant's  annuity  to  the  one-eighth 
part  of  the  income,  is  not  made  out ;  and  the  bill  must  be  dis- 
missed with  costs. 

IV.  The  question,  whether  the  court  can  control  the  trustees 
in  the  exercise  of  the  discretionary  power  given  to  them  by  the 
will,  does  not  arise  in  this  case.  If  it  did,  it  would  be  easy  te 
show  that  the  court  does  not  possess,  but  disclaims  such  juris- 
diction. 

If  it  were,  however,  within  its  jurisdiction,  the  bill  does  not 
present  a  case,  much  less  is  a  case  proved  by  the  answer,  for  its 
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exeiciiie.  (Hill  ou  Trustees,  66,  70,  488,  486,  489,  493,  495  ; 
Wetter  y.  Wetter,  cited  2  Mod.  Rep.  160 ;  1  Sugd.  on  Pow. 
342;   2  ibid.  190, 191.) 

Y.  The  complaioant  has  no  reason  to  complain  of  injostice  or 
hardship,  in  being  limited  to  an  annuity  of  $2,500.  He  had  dq 
right  to  any  thing,  except  as  the  testator,  of  his  bounty,  saw  fit 
to  make  a  gift  to  him.  It  is  evident  the  testator  did  not  think  it 
best  that  he  should  receive  more  than  that  sum,  unless  there 
should  be  some  special  reason  for  a  larger  allowance. 

That  he  was  in  debt  at  the  testator's  death,  and  that,  (not* 
withstanding  the  large  sum  allowed  him  at  the  end  of  the  first 
six  months,)  he  has  become  still  more  deeply  involved  in  pecu- 
niary embarrassments,  although  he  has  had  a  clear  annual  in- 
come of  $2500,  and  the  possession  of  a  farm,  has  had  no  children 
CO  support  and  no  business  engagements  to  meet,  are  facts 
which  fully  justify  the  apprehensions  of  the  testator  and 
his  precautions ;  and  which  prove  that  the  trustees  could  not 
properly,  or  without  a  violation  of  the  testator's  probable  inten- 
tions,  under  such  circumstances,  have  increased  again  the 
complainant's  annuity. 

The  YiCB'CHiiNCELLoR. — I  have  given  to  this  case  a  care* 
fnl  examination,  but  want  of  time  prevents  me  from  expressing 
my  views  at  length  on  this  occasion. 

As  to  the  fact  of  the  increase  of  the  annuity  to  the  extent  of 
one-eighth  part  of  the  income  of  the  estate  of  John  Mason,  the 
answer  of  these  defendants  in  the  former  suit  is  conclusive. 

Their  statement  now,  that  they  did  not  thereby  intend  to 
make  a  permanent  increase,  or  to  exhaust  their  power  in  the  pre- 
mises, can  neither  alter  the  fact,  nor  diminish  its  consequences. 
They  intended  to  increase  the  annuity,  and  probably  they  sup- 
posed they  might  diminish  it  the  next  year,  and  increase  it  again 
at  pleasure.  If  they  have,  in  this  respect,  mistaken  the  law,  it 
cannot  affect  the  increase  thus  intentionally  made. 

In  regard  to  the  nature  of  the  power  conferred  upon  the  trus- 
tees, I  agree  with  their  counsel,  that  in  its  exercise  they  had  an 
uncontrollable  discretion.    But  I  do  not  think  that  they  could 
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exercise  it,  by  reducing  as  well  as  increasing  the  annual  al« 
lowance. 

In  t^ie  first  place,  the  testator  has  given  to  them  no  such  power 
in  express  terms.  If  such  were  his  design,  I  cannot  but  believe, 
that  in  a  will  so  carefully  framed  as  this  is,  there  would  have 
been  a  provision  that  the  trustees  might,  from  time  to  time,  di-> 
ininish  as  well  as  increase  the  annuities,  keeping  the  minimum 
fit  $2500. 

There  is  nothing  in  the  nature  of  the  power  conferred,  which 
requires  the  court,  in  construing  the  will,  to  declare  that  the 
trustees  may,  when  and  as  they  see  fit,  reduce  the  annual  al- 
lowance after  they  have  once  increased  it.  So  far  from  that,  I 
think  the  court  should  refuse,  except  on  a  strictly  necessary  im* 
plication,  to  hold  that  the  testator  ever  intended  to  place  his  son 
under  such  a  humiliating  vassalage  to  his  brothers-in-law.  Es- 
pecially, when  by  indulging  some  freak  of  ilUwill  or  spleen,  and 
reducing  the  annual  allowance,  the  income  of  the  trustees  them- 
selves would  be  increased.  Not  that  I  have  any  idea  that  the 
gentlemen  acting  as  trustees  in  this  case,  would  harbor  any  such 
feeling  or  motive  ;  but  the  provision  which  permits  such  a  re- 
sult, must  be  considered  in  arriving  at  the  intent  of  the  testator. 

My  learned  predecessor's  opinion  in  Mason  v.  Jones^  3  Edw; 
Ch.  R.  497,  was  referred  to  as  in  point.  The  report  shows  that 
the  question  was  not  necessarily  presented  there ;  and  my  distinct 
recollection  of  the  reliance  placed  upon  that  case  by  the  defend- 
ants, as  being  decisive  that  the  question  could  not  be  presented 
in  the  suit  of  Mason  v.  Jones^  when  it  was  before  me  at  the  final 
hearing,  (reported  as  Mason  v.  Mason^s  Executors^  2  Sand. 
Ch.  R.  432,  477,)  satisfies  me  that  it  should  be  esteemed  as  no 
more  than  an  obiter  opinion  on  the  question  now  involved. 
Thus  viewing  it,  I  am  entirely  at  liberty  to  be  governed  by  my 
clear  conviction,  that  the  power  conferred  by  the  will  of  Mr* 
Mason,  does  not  authorize  the  trustees  to  reduce  the  annuities  af- 
ter they  have  once  been  enlarged. 

Some  points  of  minor  importance  were  presented  by  the  de- 
fendants counsel : 

First*  It  is  said  the  complainant  has  not  admitted  that  there 
was  any  will  in  existence.    As  to  this,  I  think  it  suffices  that  be 
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«et8  forth  the  probate  of  such  a  will,  under  which  he  shows  the 
trustees  hold  the  property  and  administer  the  trusts.  (See  PUz" 
herbert  v.  FUzherbert,  4  Bro.  C.  C.  231.) 
.  Next,  it  is  objected  that  he  must  elect  between  this  suit,  and 
Mason  v.  Jones^  before  cited,  in  which  he  sought  to  avoid  the 
whole  will.  That  suit  was  decided  against  him  before  this  one 
was  commenced,  and  his  appealing  from  the  decree,  does  not  as 
yet  disturb  the  decision  that  the  will  is  in  all  respects  valid. 
Another  reason  why  it  is  not  a  case  for  an  election  of  remedies, 
is  that  the  complainant,  if  wrong  in  the  former  suit,  is  entitled 
.to  all  which  the  will  gives  to  him,  and  which  he  asks  here ;  and 
if  right  in  that  suit,  he  is  entitled  to  one-eighth  of  the  estate,  both 
income  and  capital,  which  includes  all  that  he  asks  in  this  bill. 

Lastly,  as  to  parties.  If  the  defendants  were  correct  in  their 
idea,  that  the  will  enabled  them  to  reduce  the  allowance  to 
|i2600  a  year,  then  the  surplus  net  income  of  the  complainant's 
.eighth  of  the  estate,  belongs  to  several  persons  now  in  being, 
(and  in  certain  contingencies  may  belong  to  others  named  in 
the  answer,)  who  are  not  parties  to  the  suit.  Without  advert* 
ing  to  the  latter  class,  there  are  several  of  the  former  who 
have  vested  interests  in  this  surplus  income,  in  case  the  com- 
plainant is  not  entitled  to  the  whole  of  it.  They  are  therefore 
directly  interested  to  resist  his  claim ;  and  as  the  trust  fund 
consists  in  part  of  real  estate,  there  is  no  doubt  that  they  are  ne- 
cessary parties  to  the  suit. 

It  is  a  proper  case  to  permit  the  complainant  to  make  them 
parties,  and  he  may  have  leave  to  file  a  supplemental  bill  for 
that  purpose,  on  paying  the  costs  of  the  hearing. 
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Nathaniel  Bogardus  and  others  v.  The  Rector,  Church- 
wardens AND  YeSTRTMEN  OF  TrINITT  ChuRCH  IN  THE 

City  of  New  York,  William  Berrian,  and  William 

J0HN80N.(a) 

In  afcertaining  facts  relative  to  the  poasesaion  and  claim  of  landa,  which  occurred  1 
more  than  a  eentory  prior  to  the  inquiry,  courts  receive  evidence,  which  would  | 
be  inadmissible,  if  offered  to  prove  events  occurring  within  the  period  of  the  I 
memory  of  liviog  witnesses. 

In  such  cases,  the  statements  of  historians  of  established  merit,  (as  to  facts  of  a  pub- 
lic and  geueral  nature ;)  the  recitals  in  public  records,  in  statutes  and  legisiativo 
journals  ;  the  proceedings  in  courts  of  justice,  and  their  averments  and  results  > 
and  the  depositions  of  witnesses  in  suits  or  legal  controversies ;  are  received  as 
evidence  of  facts  to  which  they  relate ;  but  always  with  great  caution,  and  with 
due  allowance  for  its  imperfection  and  its  capal^lity  of  misleading. 

On  this  principle,  the  parties  were  allowed  to  read  in  evidence,  the  clerk's  minutes 
of  a  trial  had  eighty-five  years  previous,  affecting  the  possession  of  the  same  land ; 
depositions  or  affidavits  taken  berore  a  judge,  ninety-four  years  previous,  also  six- 
ty years  previous,  apparently  for  use  in  a  judicial  proceeding  respecting  the  posses- 
sion ;  recitals,  boundaries  and  designations,  touching  the  same  land,  contained  in 
statutes  and  public  grants  and  charters ;  other  proofs  of  a  name  or  designation, 
commonly  and  notoriously  applied  to  the  land  in  question ;  ancient  maps  and  the 
descriptions  and  delineations  thereon  ;  and  an  authentic  history  of  the  province 
at  large. 

In  proving  an  ancient  possession  and  its  character,  the  counterparts  of  leasee  exe- 
cuted by  tenants  to  the  party  claiming  to  have  been  in  possession,  produced  from 
the  proper  custody  ;  are  admissible  in  evidence,  without  any  proof  of  the  execu- 
tion of  the  corresponding  lease  executed  by  the  landlord. 

Letters  patent  of  land,  are  emanations  from  the  sovereign  power,  the  evidences  of 
the  pleasure  or  bounty  of  the  government,  and  are  attested  by  the  goremmental 
authorities,  as  public  acts. 

Being  al\tnuiitm»  by  matter  of  record,  letteis  patent  do  not  require  the  signature 
of  the  sovereign  or  the  governor  to  render  them  valid.  The  grant  is  of  record 
in  the  government  offices ;  the  letters  patent  are  a  transcript  of  the  grant,  aa- 
thenticated  by  the  great  seal. 

In  grants  of  lands  by  the  colonial  governors,  they  did  not  act  as  mere  private  attor- 
neys or  agents  of  the  sovereign.  They  were  executing  the  sovereign  power,  aa 
viceroys  or  representatives,  in  the  name  of  the  king,  and  in  the  same  forms  as  if 
they  had  been  executed  by  him. 

In  the  colonial  legislation,  statutes  enacted  by  the  assembly  and  approved  by  the 
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governor  and  coaocil,  were  valid  and  operative  immediately ;  they  continae^  ta 
force  uuien  they  were  disapproved  by  the  king ;  and  upon  that  happening,  they 
became  annulled. 

Rights  which  were  acquired  under  a  colonial  statute,  after  its  passage,  and  before 
H  was  disapproved  by  the  sovereign,  were  not  abrogated  or  impaired  by  such  dis- 
approval. 

Where  one  enters  npon  land,  under  a  deed  in  terms  conveying  the  whole  in  fee* 
executed  by  several  perrons  described  as  heirs  of  the  party  last  seised ;  the  pra- 

.  sumption  of  law  is  that  he  entered  in  severelty,  claiming  the  whole  land  in  fea 
adversely  to  all  the  world  ;  although  it  should  be  made  to  appear,  that  there  were 
other  heirs,  tenants  in  common  with  his  gnntors,  who  did  not  ezecuta  such 
died. 

To  found  the  defence  of  advene  enjoyment  under  a  claim  of  title,  it  is  immaterial 
whether  the  claim  be  made  under  a  deed  valid  in  form,  or  under  one  wanting  in 
all  the  essentials  of  a  proper  conveyance. 

An  actual  occupancy  by  one  claiming  the  title,  is  a  good  adverse  poaession,  with- 
out any  written  evidence  of  title. 

Where  land  has  been  held  in  possession  for  eighty  years  under  a  grant  of  the  whole, 
claiming  the  whole  title  ;  the  title  thus  acquired,  cannot  be  shaken  or  impaired 
by  an  admission  made  by  its  then  owner,  that  the  grentor  in  such  original  grant, 
was  only  a  tenant  in  common ;  nor  by  proof  of  the  fact  that  be  was  auch  tanant 
in  common. 

A  tiile,  which  has  become  perfect  by  an  adverse  possession  extending  beyond  the 
period  of  limitation,  is  not  affected  by  an  entry  made  by  one  who  by  descent  is 
the  owner  of  the  true  title  which  is  thereby  barred. 

The  latter,  if  he  maintained  his  entry,  would  be  tnmed  out  in  an  ejectment,  on 
proof  of  the  title  by  adver»e  posoession. 

Such  an  entry,  differs  in  no  respect  from  that  of  a  stronger  to  the  title.  If  made 
upon  a  tenement  temporarily  vacant,  the  party  is  an  intruder  ;  if  by  the  consent 
or  yielding  up  of  a  tenant,  the  possession  of  the  landlord  is  not  disturbed. 

An  entry  into  land,  is  not  valid  as  a  claim,  unless  an  action  be  commenced  thereon 
within  one  year  alter  it  is  made,  and  within  twenty  years  from  the  Ume  when 
the  right  to  make  such  entry  accrued  or  descended.  Such  has  been  the  mle  of 
law  for  two  hundred  years,  and  it  is  now  a  statutory  provision. 

Where  a  corporation,  whose  income  is  limited  by  its  charter,  receives  a  grent  of 
land  of  an  annual  value  below  such  limit ;  its  title  to  the  same  is  not  affected  by 
the  subsequent  increase  of  the  income  therefrom  to  a  point  beyond  the  chartered 
limitation. 

If  the  income  exceed  the  prescribed  limit  at  the  time  of  the  grant,  it  is  a  question 
between  the  corporation  and  the  sovereign  power,  in  which  individuals  have  no 
concern,  and  of  which  they  cannot  avail  themnelves  in  any  mode  against  the 
corporation. 

Where  there  are  negative  averments,  in  a  plea  of  adverse  possession  claiming  title 
in  severalty,  to  the  effect  that  the  defendant  has  never  paid  or  accounted  for  any 
rents  or  profits  ;  and  has  never  held  or  possessed  the  land  in  common,  or  undi- 
vided, &c. ;  the  principal  burthen  of  proof  is  upon  the  complainants.  The 
defendants  are  only  bound  to  raise  a  presomption  from  their  acts  in  respect  of 
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the  property,  iti  am  and  dispotal,  that  do  soch  facta  eziat ;  which  preaumplion 
moat  be  rebutted  by  proof  oq  the  other  aide. 

In  aapport  of  a  plea  iii  equity,  the  defendania  are  bound  to  proTe  only  ita  aubatance» 
and  to  each  an  extent  ai  will  maintain  the  bar  which  it  iulerposes  to  the  euiL 

Where  the  defence  stated  in  the  plea,  waa  an  adverse  possession  under  a  claim,  of 
title  exclosiye  of  any  other  right,  for  a  period  of  one  hundred  and  twenty>five 
yean,  before  the  aoit ;  the  legal  point  of  the  defence  is,  that  the  defeodaut  haa 
maintained  such  possession  long  enough  to  bar  a  writ  of  right ;  and  proof  of  such 
a  possession  and  claim  for  sixty  years  anterior  to  the  revoluiion,  was  held  to 
support  the  plea.  And  the  like  proof  for  forty-four  years  next  preceding  the  suit» 
waa  held  to  support  the  plea,  irrespeotiTe  of  the  prior  possession. 
Argued^  Dec  36,  97,  39,  30,  31,  1845  ;  January  3  ;  February  3,  3,  4,  5.  6,  7 
and  9,  1646 ;  aod  January  30, 1847  ;  Decided  June  33,  1847. 

The  bill  in  this  cause  was  filed  by^John  Bogardus,  on  the 
lllh  day  of  December,  1B30.  William  Berrian  was  made  de- 
fendant, as  the  rector  of  the  church,  and  William  Johnson,  as 
their  comptroller.  The  defendants,  in  October,  1831,  put  in  the 
plea  and  answer  hereinafter  set  forth.  The  cause  wa.<i  brought 
to  a  heartng  on  the  suflSciency  of  the  plea,  at  the  Ocfober  term, 
1831,  before  the  chancellor,  by  whom  it  was  allowed,  on  the 
sixih  of  Augtist,  1833.  [Bogardus  v.  Trinity  Churchy  4  Paige, 
178.)  In'  the  mean  time,  on  the  8th  of  March,  1833,  the  com- 
plainant died,  and  on  the  23d  of  October,  1834,  the  suit  was  re- 
vived on  a  bill  of  revivor,  in  behalf  of  his  heirs.  The  decree 
allowing  the  plea  having  been  entered  as  of  November  4  h,  1831, 
the  complainants  in  the  revived  suit  appealed  to  the  court  for  the 
correction  of  errors,  where  the  decree  was  affirmed  in  December, 
1835.  (15  Wend.  HI.)  The  complainants  then  took  issue  upon 
the  plea,  by  filing  a  replication.  Proofs  were  taken  on  both 
sides,  and  the  cause  was  finally  brought  to  a  hearing  in  Decem- 
ber, 1815,  and  February,  1816,  before  Assistant  Vice-Chancellor 
Sand  ford.  His  decision  was  suspended  on  the  occasion  men- 
tioned in  the  report  of  the  interlocutory  application,  ante  page 
359,  until  after  he  became  vice-chancellor,  and  it  was  finally 
submitted  to  him  in  January,  1817.  Besides  the  documentary 
evidence  and  proofs  taken  in  the  usual  mode  before  the  exami- 
ner, many  witnesses  were  examined  in  open  court  during  the 
progress  of  the  hearing,  which  occupied  thirteen  days.  The 
great  magnitude  of  the  claim  made  by  the  suit,  and  the  histori- 


636  CASES  IN  CHANCERY. 


Bogardas  y.  Trinity  Charch. 


cal  iatorest  of  the  case,  fuxaish  the  reasons  for  reporting  it  some- 
what at  large. 

The  bill  set  forth  that  the  complaiDant,  John  Bogardus,  of 
the  city  of  New  York,  is  a  descendant  of  the  paternal  line  from 
Cornelius  Bogardus,  one  of  the  sons  of  Everardus  Bogardus  and 
Anneke  Jans  his  wife ;  and  as  such,  is  entitled  in  equity,  to  a 
portion  of  large  sums  received  by  the  ecclesiastical  corporation 
in  that  city,  called  Trinity  Church,  on  leases  and  sales  of  real 
estate,  as  trustee  for  the  complainant ;  and  to  be  secured  in  re- 
spect of  further  receipts  on  such  leases  and  grants. 

That  his  ancestors,  before  named,  were  the  same  persons  in* 
tended  by  the  names  "  Dominie  Everardus  and  Anneke  Jans, 
the  widow  and  relict  of  Dominie  Everardus  Bogardus,"  in  a  cer- 
tain deed,  executed  by  Richard  Nicolls,  governor  of  the  province 
of  New  York,  dated  March  27, 1667,  and  duly  recorded  in  the 
secretary's  office ;  by  which  deed  the  governor,  acting  for  the 
Duke  of  York,  pursuant  to  the  article  in  the  Dutch  capitulation 
of  August  27, 1664,  confirming  and  securing  all  existing  titles 
to  real  estate,  acknowledged  the  right  and  title  of  the  children  of 
Anneke  Jans  to  have  and  to  hold  the  lands  therein  described,  in 
their  demesne  as  of  fee  as  tenants  in  common,  and  did  grant  and 
confirm  such  title  to  her  children. 

That  Anneke  Jans  died  in  1663,  leaving  seven  children,  and 
two  grandchildren  by  a  deceased  child,  all  of  whom  were  named 
in  her  will,  as  follows ;  Sarah  Roeloffe,  wife  of  Hans  Kiersted, 
Catharine  RoelojQfe,  wife  of  Johannes  Van  Brugh,  Jannettee  and 
Rachel  Hartgers,  children  of  Anneke's  deceased  daughter  Sytie 
Roelofie,  wife  of  Peter  Hartgers,  Jans  Roeloffe,  and  \yilhelm, 
Cornelius,  Jonas  and  Peter  Bogardus.  That  Anneke  Jans  de- 
vised the  real  estate  before  mentioned  to  those  persons  as  her 
heirs,  she  having  survived  her  first  husband,  Roeloffe  Jans,  as 
well  as  her  second  husband,  E.  Bogardus.  That  such  real  estate 
is  the  same  as  that  described  in  a  transfer  or  conveyance  to 
Francis  Lovelace,  dated  March  9, 1670-71,  and  recorded  in  book 
No.  A.  of  transports,  begun  in  1666,  at  page  122,  in  the  clerk's 
office  of  the  city  and  county  of  New  York,  executed  by  certain 
of  the  heirs  of  Anneke  therein  named,  under  which  instrument 
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Trinity  Church  has  claimed  to  hold  by  certain  mesne  conyey- 
ances  after  stated,  all  the  rights^  shares,  and  titles  to  the  lands 
by  such  instrument  conveyed,  intended,  or  described. 

That  the  charch  made  such  their  claims  in  writing,  in  the 
words  following,  viz. : 

'<  New  York,  2d  December,  1785.  Gentlemen,  we  take  the 
earliest  opportunity  of  communicatiog  to  you  the  enclosed  copy 
of  the  record  of  a  transfer  to  governor  Lovelace  of  Dominie's 
Hook,  from  the  heirs  of  Aonetje  Bogardus,  and  to  which,  though 
afterwards  granted  by  government  to  I'rinity  Church,  you  now 
claim  to  have  inherited  from  them.  Time  and  long  uninter- 
rupted possession  had,  it  seems,  worn  away  the  memory  of  this 
transfer,  and  the  evidence  of  it  would  probably  still  have  re- 
mained dormant,  if  Mr.  De  Hart  (who  is  deeply  interested  in 
your  claims,)  had  not  accidentally  discovered  this  record,  and 
from  a  regard  to  justice,  which  does  him  great  hotiour,  made  it 
known."  That  the  written  claim  was  addressed  to  certain  agents 
for  the  heirs  of  Anneke  Bogardus,  and  was  signed  by  '*  Jas. 
Duane,  John  Jay,  Wm.  Duer,  John  Rutherford,  James  Farquhar," 
as  "  a  committee  of  Trinity  Church  for  managing  their  contro- 
versy with  the  heirs  of  Anneke  Bogardus." 

That  the  enclosed  copy  of  the  record  of  transfer  to  "  Governor 
Lovelace,"  was  in  the  words  and  figures  following,  viz. 

<<  Anno  1670-71,  March  the  9th,  Hare  Johannes  VanBrugh,  in 
right  of  Catrina  Roeloss  his  wife,  and  attorney  of  Pieter  Hartgers, 
William  Bogardus,  for  himself  and  his  brothers  Jan  Roelosson  and 
Jonas  Bogardus  and  Cornelius  Van  Bursen,  in  right  of  Sara  Roe- 
loss  his  wife,  and  by  assignment  of  Peter  Bogardus,  all  children 
and  lawful  heirs  of  Annetie  Roeloss,  late  widow  of  Dom^  Bogar- 
dus, deceased,  for  a  valuable  consideration,  transported  and  made 
over  unto  the  Right  Hon^^^^  Colonel  Francis  Lovelace,  his  heirs 
and  assigns,  their  farm  or  bouwery,  commonly  called  or  known 
by  the  name  of  Domenee's  Bouwery,  lying  and  being  on  Man- 
hattan's Island,  towards  the  North  River,  the  quantity  of  y< 
land  amounting  to  about  sixty-two  acres,  as  in  the  former  ground 
brief  from  Governor  Stuyvesant,  bearing  date  the  4th  day  of 
July,  1651,  and  the  confirmation  thereupon  from  Governor  R. 
Nicolls,  bearing  date  y «  27th  of  Blarch,  1667,  is  more  particularly 
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set  forth — which  transport  was  signed  by  them  and  acknowl- 
edged before  the  alderman,  Mr.  Olof  Stevenson, Cortlandt 

and  Mr.  John  Laurence."  ' 

*^  A  true  copy  from  lib.  No.  A  of  transports,  begun  in  1665, 
page  122,  in  the  clerk's  office  of  the  city  and  county  of  New 
York,  executed  by  RoVt  Benson,  clerk.'' 

That  such  committee  was  duly  authorized  by  the  corporation 
of  Trinity  Church,  to  make  such  claim,  and  made  it  in  their  be- 
half ;  and  thereby  the  corporation  in  effect  claimed  to  have  and 
to  hold  all  the  rights,  titles,  and  shares,  which  the  grantors 
therein  had  in  the  lands  described  ;  the  corporation  claiming  to 
have  the  same  by  the  mesne  conveyances  of  the  grant  of  Queen 
Anne,  or  the  government  of  England,  referred  to  in  such 
written  claim,  to  whom  as  the  corporation  asserted,  such  rights 
and  titles  were  transferred  by  the  deed  or  transport,  and  from 
whom  they  were  granted  to  the  corporation. 

That  the  corporation,  on  or  about  the  23d  of  November  1705, 
by  their  corporate  name  of  "  The  Rector  and  Inhabitans  of  the 
city  of  New  York,  in  communion  of  the  Protestant  Church  of 
England,  established  by  law,"  accepted  and  received  the  letters 
patent  and  grant  of  Ctueen  Anne,  bearing  that  date,  ezexruted 
by  Edward,  Viscount  Cornbury,  then  captain  general  and 
governor  of  the  province  of  New  York,  delivered  to  the  corpor- 
ation and  duly  recorded  in  the  office  of  the  secretary  of  state. 
By  which  grant,  there  was  conveyed  to  that  corporation,  all  that 
parcel  of  land  situated  on  the  Manhattan  Island,  now  city  of 
New  York,  then  known  by  the  name  of  Duke^s  farm^  King's 
farmj  or  Queen^s  farm^  and  bounded  on  the  east  partly  by  a 
street  called  the  Broad  Way,  partly  by  the  common,  and  partly 
by  the  swamp,  and  on  the  west  by  Hudson's  river. 

The  bill  further  kated  that  this  grant  was  the  one  referred  to 
in  the  above  written  claim,  and  in  its  description  are  included 
the  lands  described  in  the  transport  to  Gov.  Lovelace,  and  the 
corporation  under  and  through  the  latter,  claimed  all  the  rights 
and  titles  conveyed  by  the  deed  of  transport. 

That  Cornelius,  the  son  and  heir  of  Anneke  Jans,  was  not  a 
party  to  that  instrument,  and  did  not  then,  nor  at  any  time,  ever 
transfer  bis  right  and  portion  in  the  real  estate  therein  described, 
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ADd  his  right  and  title  were  not  transferred  to  Gov.  Lovelacei  and 
never  passed  to  or  were  vested  iu  the  government  of  England ; 
nor  was  such  right  included  in,  or  granted,  nor  did  it  pass,  by  the 
letters  patent  of  dueen  Anne ;  but  the  same  remained  in  him  until 
bis  death,  at  which  time  he  was  seised  and  possessed  in  fee  of 
one  undivided  sixth  of  the  premises  in  the  deed  of  confirmation 
described,  his  brother  Jans  or  Jonas,  and  his  half  brother,  Jans 
Roeloffe  having  died  intestate  and  without  issue.  And  being  so 
seised  as  tenant  in  common  with  ;he  corporation,  Cornelius  died 
the  13th  of  October  1707,  leaving  surviving  his  eldest  son  Cor- 
nelius, who  thereupon  became  seised  and  possessed  of  such  sixth 
part  as  tenant  in  common  with  the  church  corporation ;  and  on 
his  death  November  27,  1759,  bis  sixth  part  descended  to  and 
became  vested  in  his  eldest  son  Cornelius.  The  latter  thereupon 
became  seised  in  fee,  in  common  with  the  corporation,  and  being 
so  seised,  taking  certain  esplees  and  profits  of  the  premises  in 
his  life  time,  died  intestate,  November  23,  1794,  leaving  five 
children,  including  the  complainant,  to  whom  his  sixth  part 
descended  equally,  and  the  complainant  thus  became  seised  of 
one  thirtieth,  as  tenant  in  common  with  the  corporation  and  his 
brothers  and  sisters. 

The  bill  further  stated,  that  the  premises  described  in  Gov« 
Nicolls  confirmation,  consisted  of  two  parcels  of  land,  of  which 
the  landmarks  are  in  part  removed  or  lost,  but  the  corporation 
have  by  ancient  surveys,  maps,  d&c,  certain  knowledge  of  the 
limits  of  those  two  parcels  which  are  described  as  containing 
sixty  two  acres ;  or  else  they  have  been  removed  and  obliterated 
by  the  act  of  the  corporation,  who  for  a  long  time  have  had  the 
care  and  management  of  those  real  estates,  receiving'  the  rents 
and  profits^  as  well  for  the  use  of  the  complainant  as  for  them- 
selves.  That  one  of  those  parcels,  according  to  its  present  or 
modern  limits,  consists  of  all  that  real  estate  bounded  as  follows, 
viz:  beginning  at  the  western  extremity  of  the  south  side  of 
Warren  street,  thence  running  by  the  rear  of  the  lots  on  the 
south  side  of  that  street,  to  Broadway,  thence  running  by  the 
west  side  of  Broadway,  to  the  south-west  corner  of  Duane  street, 
thence  running  by  the  south  side  of  Duane  street,  west  to  low 
water  mark  in  the  North  river,  and  thence  by  the  low  water  mark 
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south  to  the  place  of  beginning.  As  to  the  other  parcel,  the 
boundaries  have  been  removed  by  the  corporation,  bat  the  same 
are  known  to  its  officers  and  agents. 

That  in  the  year  1705,  the  church  corporation  entered  upon 
those  real  estates,  under  the  instrument  of  transport  by  those 
heirs  of  Anneke  Jans,  and  under  the  letters  patent  and  grant  of 
Queen  Anne,  and  thereby  became  seised  of  the  title  of  those 
who  conveyed  by  the  transport  and  became  tenant  in  common 
with  Cornelius  Bogardus,  son  of  Anneke  ;  and  thereafter  held 
the  estates  as  such  tenant  in  common,  with  the  successive  heirs 
of  Cornelius. 

That  the  church  corporation  executed  to  many  different  per- 
sons,  numerous  leases  of  parts  of  those  real  estates,  reserving  to 
the  corporation  large  rents  which  they  have  received  ever  since ; 
and  have  sold  and  conveyed  large  parcels  to  divers  persons  for 
large  sums,  paid  to  the  corporation.  That  the  rents  and  consid- 
eration moneys,  were  received  as  trustee  for  the  complainant  and 
his  ancestors,  in  respect  of  their  undivided  share  of  the  estate. 

That  Trinity  Church  was  incorporated  May  6th  1697,  by  a 
charter  granted  by  Gov.  Fletcher  ;  which  was  confirmed  by  an 
act  of  the  colonial  assembly,  passed  June  27, 1704.  The  name 
of  the  corporation  was  altered  March  10,  1788,  by  an  act  of 
the  legislature,  and  again  by  an  act  of  25  January  1814,  to  its 
present  title.  By  the  charter  of  1697,  the  real  estate  of  the  cor- 
poration was  limited  to  £5,000,  annual  value;  but  the  act  of 
1704  reduced  it  to  £500,  which  provision  has  ever  since  been  in 
force.  The  corporation  accepted  the  latter  act,  especially  as  it 
is  recited  in  the  Queen's  grant,  under  which  they  hold  the  lands 
in  question. 

That  by  the  royal  charter,  there  was  granted  to  the  corpora- 
tion, a  large  parcel  of  real  estate  situate  in  or  near  to  a  street 
without  the  north  gate  of  the  then  city  of  New  York,  com- 
monly called  the  Broad  Way,  containing  310  feet  in  breadth 
on  that  street,  and  extending  to  Hudson's  river;  a  part  of 
which  land  was  then  enclosed  for  a  cemetery  or  church  yard, 
and  the  residue  as  now  situated  between  Rector  and  Thames 
street  and  between  Lumber  street  and  the  North  river,  is 
covered  with  more  than  one  hundred  dwelling  houses,  ware- 
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houses,  shops  and  wharves,  exceeding  now  the  yearl7  valae 
of  £5000  and  exceeding  in  1785  the  yearly  value  of  £500. 

That  by  the  letters  patent,  of  Queen  Anne,  the  whole  of  the 
King's  farm  (including  Cornelius  Bogardus  share)  and  also  the 
king's  or  queen's  garden  'so  called,  were  granted  to  the  corpor* 
ation,  the  latter  lying  south  of  the  tract  granted  in  the  char- 
ter and  extending  to  the  Hudson  river.  Both  of  these  parcels 
are  in  like  manner  covered  with  costly  dwellings,  warehouses, 
shops  and  wharves,  which  in  1785  and  ever  since,  exceeded  the 
yearly  value  of  £500.  The  bill  alleged  that  the  property  of 
the  church  corporation  at  this  time  exceeds  five  millions  of  dollars, 
and  yields  a  yearly  income  of  more  than  three  hundred  thou* 
sand  dollars. 

That  the  corporation  have  never  been  able  or  capable  in  law 
of  receiving  for  their  own  use,  more  than  £500,  yearly,and  from  the 
time  when  their  income  became  equal  to  that  sum,  they  became 
andwereincapfiblein  law  ofacquiring  by ousteror  dispossession  or 
disseisin  of  the  complainant,  or  any  of  his  ancestors,  any  right,  title 
or  interest  in  his  or  their  share,  or  portion  in  the  real  estates, 
so  granted  to  the  corporation,  by  Queen  Anne,  and  incapable  of 
receiving  and  applying  to  their  own  use,  any  of  the  moneys  re- 
ceived by  them  proceeding  from  those  estates,  over  and  above  the 
shares  of  the  heirs  of  Anneke  Jans,  who  conveyed  to  Gov.  Love- 
lace ;  but  such  surplus  was  received  as  trustee  for  the  complain^ 
ant  and  his  ancestors  respectively,  and  he  is  entitled  to  one  thir" 
tieth  part  thereof. 

The  bill  then  stated  the  refusal  of  the  corporation  and  the  other 
defendants  to  account,  and  various  pretences  are  set  forth. 

The  bill  then  prays  for  a  discovery  of  records,  documents,  re- 
solutions, and  all  pertaining  to  the  facts  charged ;  for  an  account 
of  the  rents,  profits,  sales  and  receipts  and  payment  of  one  thir- 
tieth to  the  complainant ;  a  statement  of  all  the  subsisting  leases^ 
and  of  the  lands  sold  and  remaining  unsold ;  and  for  general  relief 

The  Plea  and  Answer  of  the  defendants  were  put  in  jointly. 
The  plea  was  interposed  to  all  the  relief  prayed  by  the  bill ;  and 
to  all  the  discovery,  except  the  seven  following  matters,  viz. :  1* 
The  supposed  entry  of  the  corporation  into  the  lands  formerly 
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called  the  Dominie's  Bowery,  under  the  instrument  of  transport 
mentioned  in  the  bill.  2.  Thealleged  seisin,  possession  or  holding 
of  the  corporation  of  those  lauds  or  any  part  of  them,  under  that 
deed  of  transport,  in  common  and  undivided  with  the  complainant 
or  any  of  his  ancestors.  3.  The  like  as  to  those  lands  or  any  in- 
terest or  estate  therein,  under  the  transport,  or  under  the  deed  of 
confirmation  stated  in  the  hill,  in  common  and  undivided,  &e. 
4.  The  alleged  receipt  of  any  rents,  issues  or  profits,  avails  or 
proceeds,  arising  out  of  those  lands  or  any  part  thereof,  in  trust, 
to  or  for  the  use  of  the  complainant  or  any  of  his  ancestors.  5. 
Tho  alleged  seisin  by  the  complainant  or  any  of  his  ancestors, 
of  any  estate,  interest,  or  share,  in  common  and  undivided,  with 
the  corporation,  of  or  in  those  parcels  of  land,  or  to  the  taking  of 
certain  of  the  issues  and  profits  thereof  by  Cornelius,  the  com- 
plainaut's  father.  6.  The  written  communication  stated  to  have 
been  made  by  William  Duane  and  others.  7.  The  certified 
copy  of  the  record  of  transport  inclosed  therein ;  and  8.  As  to 
the  alleged  authority  of  Messrs.  Duane  and  others  and  the  intent 
of  the  communication. 

As  to  these  eight  subjects,  the  answer  accompanying  and  sup- 
porting the  plea  contained  a  general  and  particular  traverse  of 
the  five  first ;  denying  among  other  things,  that  the  corporation 
ever  entered  or  claimed  under  the  deed  of  transport  or  under  the 
deed  of  confirmation,  or  under  any  of  the  children  or  heirs  of  An- 
neke  Jans;  or  that  the  corporation  was  ever  a  tenant  in  common 
with  the  complainant  or  any  of  his  ancestors,  or  that  by  itself  or 
its  officers  or  agents,  it  had  ever  admitted  that  it  was  such  ten- 
ant in  common  ;  or  that  the  corporation  had  received  the  rents^ 
profits,  proceeds  or  avails  of  the  premises  or  any  part  thereof,  as 
tenant  in  common  with  the  complainant  or  any  of  his  ancestors, 
^r  in  trust  for  any  or  either  of  them  ;  or  ever  paid  over  or  ac- 
counted therefor ;  or  had  ever  admitted  that  he  or  they  or  any 
£>{  them  had  any  right,  title  or  interest  in  the  premises,  or  in  the 
rents,  profits  or  proceeds  thereof ;  or  that  the  father  of  the  com- 
plainant ever  took  any  esplees  or  profits  of  the  premises  in  com- 
mon with  the  corporation  ;  or  that  the  complainant  or  any  of  his 
ancestors,  ever  entered  upon  or  became  seised  of  any  estate,  in- 
terest or  share,  in  common  and  undivided  with  the  corporatioii 
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As  to  the  communication  from  the  committee,  set  forth  in  the 
bili^  the  answer  stated,  that  the  persons  named  did  make  such  a 
communication  in  the  form  of  a  letter  addressed  to  two  agents 
for  the  claimants  of  Dominie's  Hook,  under  the  heirs  of  Annelce 
Bogardus;  and  that  that  there  was  inclosed  in  such  letter,  a 
certified  copy  of  the  record  of  transport  to  Francis  Lovelace  set 
forth  in  the  bill. 

That  those  persons  were  a  committee  of  the  vestry  of  the  cor- 
poration, to  defend  its  rights  to  a  part  of  the  king's  farm,  against 
a  claim  then  recently  set  up  on  behalf  of  such  heirs.  That  the 
committee  had  no  authority  from  the  corporation,  except  that  re- 
sulting from  such  appointment  as  committee ;  and  the  defen- 
dants submit  whether  it  authorized  them  to  communicate  the 
transport  to  such  agents. 

That  when  speaking  of  Dominie's  Hook  as  having  been  grant- 
ed to  Trinity  Church  by  the  government,  the  committee  referred 
to  the  letters  patent  of  Queen  Anne  for  the  king's  farm. 

The  defendants  denied  that  the  committee,  were  authorized 
by  the  corporation,  to  claim  or  set  up  in  any  way,  that  the  cor- 
poration ever  held,  had  or  claimed  at  any  time,  any  part  of  the 
Dominie's  Bowery,  or  any  share  or  interest  therein,  under  the 
instrument  of  transport,  or  under  any  of  the  parties  named  as 
grantors  therein ;  and  the  defendants  denied  that  by  the  com- 
munication set  forth  or  otherwise,  the  committeee  did  so  claim 
or  intend  to  claim. 

Thb  Plea  set  up  as  a  bar,  that  her  late  majesty,  Anne,  then 
dueen  of  England,  &e.  being  in  the  possession  and  occupation 
of  all  that  parcel  of  land,  then  known  by  the  name  of  the 
Duke's  farm,  King's  farm,  or  Q^ueen's  farm,  situate  in  the 
city  of  New  York,  referred  to  in  the  bill,  of  which  the  lands 
called  the  Dominie's  Bowery  are  parcels,  and  being  in  the 
receipt  of  the  rents  and  profits  thereof,  to  her  own  sole  and 
separate  use  and  benefit,  did  by  those  certain  letters  patent, 
under  the  great  seal  of  the  then  province  of  New  York,  bearing 
date  the  23rd  day  of  November,  in  the  year  1705,  in  the  bill  re- 
ferred to,  which  letters  patent,  under  seal,  are  in  the  possession 
of  the  defendants,  give,  grant,  ratify  and  confirm,  unto  the  de- 
&adantS|  The  Rector,  dkc  by  their  then  corporate  name  of  <^  The 
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Rector  and  Inhabitants  of  the  city  of  New  York  in  communion 
of  the  Church  of  England,  as  by  law  established,"  and  to  their 
successors  for  ever,  among  other  lands  therein  described,  all  that 
parcel  of  land  then  known  by  the  name  of  the  Duke's  farm^ 
King's  farm,  or  Ctneen's  farm,  together  with  the  hereditaments 
and  appurtenances  thereunto  belonging  or  appertaining,  except 
ting  and  reserving  all  gold  and  silver  mines  ;  to  be  had  and 
holden  unto  them  and  their  successors  for  ever ;  to  be  holden  of 
her  majesty,  her  heirs  and  «Qccessor6,  in  free  and  common 
socage  as  of  her  manor  of  East  Greenwich,  in  the  county  of 
Kent,  in  her  kingdom  of  England  ;  yielding  and  paying  there 
for  yearly,  unto  her  majesty,  her  heirs  and  SHCcessors,  at  the 
eity  of  New  York,  to  her  collector  and  receiver  general  there  for 
the  time  being,  on  the  feast  of  the  nativity  of  our  blessed  Saviour, 
the  yearly  rent  of  three  shillings  of  current  motiey  of  New  York, 
in  lieu  and  stead  of  all  other  rents,  services,  dues,  duties  and 
demands  whatsoever. 

That  under  and  by  virtue  of  those  letters  patent,  and  not 
otherwise,  the  defendants,  by  their  then  corporate  name  therein 
mentioned,  did  on  the  day  of  the  date  of  the  letters  patent,  enter 
in  and  upon,  and  become  seised  in  their  demesne  as  of  fee,  of 
the  premises  therein  called  the  Queen's  farm,  including  the 
premises  in  the  bill  designated  by  the  name  of  Dominie's  Bow- 
ory,  claiming  by  force  and  virtue  of  those  letters  patent,  and  not 
otherwise,  to  be  of  right  sole  and  exclusive  owners  of  the  same 
and  of  every  part  thereof  in  fee  simple,  and  as* such  owners  to 
be  of  right  entitled  so  to  enter  upon  and  become  seised  and  pos- 
sessed thereof  as  before  stated  ;  and  further,  that  the  defendants, 
by  themselves  under  one  or  other  of  their  corporate  names  in  the 
bill  mentioned,  and  those  claiming  under  them,  from  the  day  of 
such  their  entry  as  before  mentioned  upon  the  parcel  of  land,  so 
called  the  Queen's  farm,  continually  down  to  the  present  time, 
have  been  in  the  uninterrupted,  sole,  exclusive  and  actual  seisin 
and  possession  of  the  premises  called  the  Dominie's  Bowery,  in 
the  bill  mentioned,  and  every  part  and  parcel  thereof,  claiming 
to  have  and  hold  the  same  as  sole  and  exclusive  owners  thereof 
in  fee  simple,  and  during  the  whole  of  that  time,  have  been  in 
the  sole  and  exclusive  receipt  and  enjoyment  of   the  tents, 
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issues,  profits,  avails,  and  proceeds  thereof,  and  every  part  there- 
of, to  their  own  sole  and  separate  use  and  benefit,  claiming  to 
be  of  right  entitled  so  to  receive  and  enjoy  the  same,  and  without 
having  paid  over  or  accounted  for  to  the  complainant,  or  any  or 
either  of  those  persons  under  whom  he  by  his  bill,  claims  to 
derive  title,  for  any  part  of  such  rents,  ice. ;  and  without  having 
ever,  at  any  time,  or  in  any  manner,  held  or  possessed  the  last 
mentioned  premises,  or  any  part  or  parts  thereof,  or  any  estate^ 
right,  title,  or  interest  therein,  or  any  rents,  &c.,  of  or  arising  out 
of  the  same  or  any  part  thereof,  or  any  share  or  interest  therein,  or 
any  part  thereof,  in  common  and  undivided  with,  or  as  trustee  of 
the  complainant,  or  of  any  other  person  or  persons,  under  whom 
he  by  his  bill  claims  to  derive  title,  and  without  having  ever 
acknowledged  or  admitted  that  their  corporation  was  bound 
either  in  law  or  equity,  to  pay  over  or  account  for  any  part  of 
such  rents,  ice.  to  the  complainant,  or  any  person  under  whom 
he  so  claims  to  derive  title,  and  without  having  admitted  of 
acknowledged  by  themselves,  or  by  their  agents  or  otherwise, 
that  the  complainant  and  those  under  whom  he  claims  so  to 
derive  title,  had  any  estate,  share  or  interest,  in  common  and 
undivided,  or  any  other  estate,  share  or  interest,  claim  or  demand 
^whatsoever,  in  or  to  the  last  mentioned  premises,  or  any  part 
thereof,  or  in  or  to  any  rents,  &c.  of  or  arising  out  of  the 
same. 

After  the  plea  was  adjudged  to  be  valid,  the  complainants  in 
the  revived  suit,  filed  the  usual  replication,  taking  issue  upon 
the  truth  of  the  plea. 

DEFENDANTS   TESTIMONY. 

The  defendants,  on  their  part,  exhibited  at  the  hearing  the 
following  proofs : 

1.  Original  letters  patent  in  fee,  under  the  great  seal  of  the 
province  of  New  York,  dated  23d  November,  1705,  from  Anne, 
then  dueen  of  Great  Britain,  France  and  Ireland,  to  the  corpo- 
ration therein  styled,  "The  Rector  and  Inhabitants  of  the  City 
of  New  York,  in  communion  of  the  Church  of  Kngland,  as  by 
law  established/'  reciting  their  petition  to  Tiscount  Cornbury, 
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for  a  grant  of  all  those  several  parcels  of  land,  formerly  called 
the  Duke's  Farm  and  the  King's  Farm,  and  then  known  by  the 
nams  of  the  Queen's  Farm,  with  all  and  singular,  the  fences, 
inclosures,  improvements,  d&c,  thereunto  belonging,  as  the  same 
were  then  in  the  occupation  of,  and  enjoyed  by  George  Ryerse, 
of  the  city  of  New  York,  yeoman,  or  by  any  former  tenant,  sit- 
uate on  the  island  of  Manhattans,  in  the  city  of  New  York, 
and  bounded  on  the  East,  partly  by  the  Broad  Way,  partly  by  the 
common,  and  partly  by  the  swamp,  and  on  the  West,  by  Hudson's 
River  ;  and  also  the  Queen's  Garden,  lying  south  of  the  charch 
and  cemetery ;  and  then  granting,  "  of  the  Queen's  especial 
grace,  certain  knowledge  and  meer  motion,  all  and  singular  the 
said  farm,"  &c.,  under  a  yearly  rent  of  three  shillings.  The  pa- 
tent is  recorded  in  the  secretary's  office,  in  Book  of  Patents  No. 
7,  page,  338,  &c. 

The  complainants  counsel  objected  to  this  evidence,  because 
the  letters  patent  did  not  appear  to  have  been  signed  by  Lord 
Cornbury,  and  only  by  George  Clark,  deputy  secretary.  The 
defendants  also  read  the  following  indorsements  thereon,  of 
the  receipt  and  payment  of  the  quit  rents  reserved  in  the  letters 
patent,  as  follows :— March  12,  1738,  Dec.  21, 1760,  and  Feby. 
20, 1768,  to  the  deputy  receiver  general,  and  Sept  20, 1786,  to 
the  treasurer  of  the  state ;  in  full  at  each  period ;  and  at  the  last 
date,  the  quit  rents  were  commuted  and  paid  and  indorsed  in 
full. 

2.  In  order  to  prove  a  lease,  dated  25th  March,  1677,  from  Sir 
Edmund  Andross,  governor,  &c.,  to  Dirck  Seekers,  of  a  certain 
parcel  of  land  in  the  city  of  New  York,  then  called  the  DuMs 
Bowery  or  Farm,  for  a  term  of  years ;  the  defendants  read  in 
evidence  an  exemplified  copy  of  the  judgment  record,  (signed 
March  22,  and  filed  March  23,  1762,)  in  an  action  of  ejectment, 
in  favor  of  James  Jackson,  on  the  demise  of  Cornelius  Brouwer 
and  others,  in  which  the  church  corporation  was  made  defend- 
ants, and  which  was  tried  at  the  bar  of  the  supreme  court  of  the 
province  of  New  York,  on  the  24lh  day  of  October,  1760,  by  a 
struck  jury,  and  on  a  view ;  and  a  general  verdict  found  for  the 
defendants.    The  minutes  of  the  trial  were  also  produced,  by 
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which  it  appeared,  that  the  original  lease  from  Governor  Androsa 
to  Dirck  Seeker,  for  thirty  years,  was  then  produced  and  read 
in  e  yidence  on  the  part  of  the  defendants.  The  ejectment  ap- 
peared to  have  been  commenced  in  July,  in  the  31st  year  of 
George  2d,  by  William  Smith,  as  plaintiff's  attorney.  The  de- 
mise was  laid  in  1767.  The  premises  were  described  as  being 
in  the  possession  of  Cornelius  Yandenburgh,  and  as  being  sixty- 
three  acres  of  arable  land,  sixty-three  acres  of  pasture  land,  d&c. 
(in  the  old  form  of  courts  in  ejectment.)  The  complainant's 
counsel  objected  to  the  record,  as  being  res  inter  alios^  and  as 
failing  to  identify  the  land ;  and  to  the  minutes  of  the  trial,  as 
not  being  competent  evidence  of  any  fact  or  document. 

3.  The  certificate  of  the  secretary  of  state  of  the  state  of  New 
York,  was  then  produced  and  read,  showing  that  the  lease  to 
Seeker  was  not  to  be  found  in  his  office. 

William  H.  Harison,  was  then  sworn  as  a  witness  in 
open  court,  and  testified  that  he  is  the  comptroller  of  Trinity 
Church,  and  has  the  custody  of  all  the  papers  of  that  corpora- 
tion. He  has  searched  among  all  their  papers  for  this  lease, 
with  an  anxious  desire  to  find  it,  but  it  is  not  to  be  found. 

3.  Governor  Dongan's  charter  to  the  city  of  New  York, 
granted  in  1686,  was  then  produced,  and  section  16  was  read  in 
evidence,  referring  to  the  "  Duke's  Farm"  as  the  land  witliout 
the  gate,  called  the  "King's  Farm."  (Kent's  City  Cbarteri 
23,  24.) 

4  An  exemplification  of  letters  patent  by  Governor  Fletcher, 
in  the  name  of  the  King,  to  Capt.  John  Evans,  for  a  certain 
Swamp  and  Fresh  Pond,  called  the  <<  Fresh  Water,"  described 
as  "  adjacent  to  our  farm,  commonly  called  and  known  by  the 
name  of  the  Duke's  Farm,"  was  next  read  in  evidence ;  dated 
August  9,  1694,  and  recorded  in  Liber  6  of  Patents,  page  270. 

6.  An  original  lease,  dated  19th  August,  1697,  by  Governor 
Fletcher,  under  the  great  seal  of  the  Province,  in  the  name  ot 
the  King,  to  the  corporation  of  Trinity  Church,  by  its  then 
name,  demising  the  premises  as  "  our  farm,  called  and  known 
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as  the  King's  Farm,  on  the  island  of  Manhattan,  and  adjacent 
to  the  city  of  New  York,"  by  that  general  description,  without 
specifying  any  metes  or  bounds ;  for  the  term  of  seven  years, 
from  the  1st  day  of  August,  1698,  at  the  annual  rent  of  sixty 
bushels  of  wheat. 

6.  The  defendants  next  read  in  evidence  an  act  of  the  colon- 
ial assembly,  passed  May  12th,  1699,  for  "  the  breaking,  vaca- 
ting, and  annulling  several  extravagant  grants  of  land,  made  by 
Colonel  Fletcher,  the  late  governor  of  this  province,  under  his 
Majesty."  Among  such  grants  recited  in  the  act,  is  that  to  John 
Evans,  and  the  lands  granted,  are  described  as  *'  adjacent  to  the 
King's  Farm,  formerly  called  the  Duke's  Farm,  on  the  island  of 
Manhattan  ;"  and  Governor  Fletcher's  lease  to  Trinity  Church, 
in  August,  1691,  is  also  called  ^'an  extravagant  grant  of  the 
King's  Farm ;"  and  by  the  third  section,  it  is  enacted,  that  it 
shall  not  be  in  the  power  of  any  future  governor  to  grant  for 
any  longer  than  his  own  term  in  the  government,  the  following 
lands,  viz. : — Nutter's  Island,  the  King's  Farm,  the  King's  Gar- 
den, or  the  Swamp  and  Fresh  Water.  (1  Van  Schaack's  Colo- 
nial Laws,  31.)  The  act  declared  the  king  to  be  reseised  and 
repossessed  of  the  premises  of  which  the  grants  were  so  annulled. 

7.  The  defendants  then  read  in  evidence,  an  original  JeasCi 
dated  May  9th,  in  the  fourteenth  year  of  the  reign  of  William 
the  Third,  granted  in  his  name  by  Lord  Cornbury,  governor, 
under  the  great  seal  of  the  province,  to  the  corporation  of  Trin- 
ity Church,  by  its  then  name  of  incorporation,  describing  it  as 
*'  our  farm,  called  and  known  as  the  King's  Farm,"  without  any 
specific  boundaries  or  location ;  to  continue  from  May  1st,  1700, 
during  the  time  Lord  Cornbury  should  continue  governor  of  the 
province,  at  the  annual  rent  of  sixty  bushels  of  wheat.  This 
lease  was  objected  to,  because  it  was  not  signed  by  Lord  Corn- 
bury, and  was  not  in  accordance  with  the  act  of  1699.  It  was 
stated  as  matter  of  history,  that  Lord  Cornbury  was  superseded 
as  governor,  in  1708. 

8.  The  original  counterpart  of  a  lease,  dated  24th  January, 
1704,  from  the  corporation  of  Trinity  Church,  by  its  then  cor- 
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porate  name,  to  George  Ryerss,  or  Ryerse,  of  the  same  land, 
called  and  described  as  the  Queen's  Farm^  for  five  years,  from 
Ist  May,  1704,  at  the  annual  rent  of  £30  currency.  Mr.  Hari- 
son,  testified  that  he  found  'this  counterpart  among  the  muni- 
ments of  Trinity  Church.  It  was  objected  to,  as  furnishing  no 
evidence  of  the  execution  of  a  lease  to  Ryerse. 

9.  The  counterpart  of  a  lease,  dated  July  20,  1721,  from  the 
corporation  of  Trinity  Church,  to  Robert  Harrison,  of  the  pre- 
mises described  as  the  King^s  Farm,  for  ten  years ;  reciting 
that  the  land  was  lately  demised  to  Francis  Ryerse,  and  except- 
ing six  acres,  leased  to  W.  Lake,  and  the  lots,  laid  out  and  staked 
at  the  south  end  of  the  farm,  and  all  timber,  trees  and  bushes, 
<fcc.  It  was  proved  as  before,  that  the  counterpart  came  from 
the  muniments  of  the  corporation ;  and  it  was  objected  to  on 
the  same  grounds. 

10.  Governor  Montgomeries  charter  to  the  city  of  New  York, 
in  1730,  was  next  produced,  and  section  thirty-seven  was  read, 
which  excepts  in  the  grants  then  made  to  the  city,  "  the  lands 
called  the  King's  Farm."    (Kent's  City  Charter,  86.) 

11.  The  counterpart  of  a  lease,  dated  1st  May,  1732,  from  the 
corporation  of  Trinity  Church,  to  Cornelius  Cozine,  of  the  same 
land,  therein  described  as  then  called  and  known  by  the  name 
of  the  Church  Farm,  for  ten  years,  at  an  annual  rent  of  £35. 
The  exceptions  are  the  same  as  in  Harrison's  lease,  also  30  feet 
for  a  rope  walk  of  Captain  Degroche.  The  same  proof  and  ob> 
jections  <is  before. 

12.  Exemplification  of  letters  patent,  granted  by  Governor 
Cosby,  to  Anthony  Rutgers,  dated  28th  September,  1732,  for  a 
certain  swamp  and  fresh  pond  called  the  Fresh  Water,  adjacent 
to  the  farm  formerly  called  the  Duke's  Farm,  upon  Manhattan, 
now  New  York  island,  containing  about  seventy  acres. 

13.  Letters  patent  by  Governor  Cosby  to  the  same,  dated 
31st  December,  1733,  (being  a  confirmation  of  the  former,)  for 
same  land.  Recorded  in  the  secretary's  office,  January  2, 1733, 
in  Book  of  Patents  begun  June  8,  1731,  fol.  131.  Both  of 
these  patents  were  attested  by  the  great  seal,  and  the  deputy 
secretary's  signature,  and  were  not  signed  by  the  governor. 

ToL.  IV.  82 
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14.  The  counsel  for  the  defendants  again  read  from  the  mi- 
nutes of  trial  in  the  action  of  ejectment,  in  the  suit  of  Jack- 
son  ex  dem.  Brouwer,  against  Trinity  Church,  tried  as  before 
mentioned,  on  the  24th  of  October,  1760,  by  which  it  appeared 
that  there  was  proved  on  the  part  of  Trinity  Church,  on  that 
trial,  an  indictment,  found  in  April  term,  1746,  against  Jacob 
Brouwer,  and  several  others,  for  a  forcible  entry  into  the  pre- 
mises in  question  in  that  action,  which  indictment  was  pro- 
duced in  evidence  on  that  trial. 

16.  The  defendants  next  read  in  evidence,  the  original  writ 
of  restitution  issued  .out  of  the  supreme  court,  on  the  foregoing 
indictment,  tested  4th  August,  1747,  signed  by  Richard  Bradley, 
attorney  general ;  which  writ  recited  the  conviction  of  the  de- 
fendants, on  the  3d  of  August,  1746,  of  having,  on  the  3d  of 
April,  1746,  entered  on  the  premises,  being  the  possession  of 
Adam  Vandenburgh,  and  the  freehold  of  Trinity  Church,  and 
expelled  Y.  and  disseised  the  church,  and  that  the  defendants  in 
the  indictment  had  no  estate  or  right  in  the  premises,  within 
three  years  preceding,  or  at  any  prior  time.  The  writ  then 
commanded  the  sheriff  to  go  to  the  close  of  the  corporation  of 
Trinity  Church,  situate  in  Ihe  west  ward  of  the  city,  described 
as  bein^  the  freehold  of  Trinity  Church,  in  the  possession  of 
Adam  Vandenburgh,  and  cause  the  same  to  be  reseised,  and  the 
corporation  to  and  in  ^eir  full  seisin  thereof,  and  Adam  Van- 
denburgh, their  tenant,  in  his  full  possession  thereof,  to  be  put 
and  restored.  These  documents  were  objected  to,  as  incompe- 
tent and  immaterial. 

16.  The  defendants  next  produced  and  read  in  evidence,  nu- 
merous comiterparts  of  leases,  made  and  granted  by  the  corpo- 
ration of  Trinity  Church,  to  divers  persons  severally,  of  and 
for  divers  city  lots,  being  parcels  of  the  land  called  the  Church 
Farm,  the  lots  being  therein  severally  described  by  their  num- 
bers, as  known  and  distinguished  on  the  map  t>f  the  Church 
Farm ;  such  leases  commencing  28th  February,  1750.  These 
counterparts,  were  in  a  folio  book  of  original  counterparts  of 
leases,  executed  by  the  tenants  of  the  corporation  ;  which  book 
Mr.  Hanson  testified,  was  kept  among  the  muniments  of  the 
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corporation.  All  the  counterparts  so  produced,  were  objected 
to,  as  no  proof  of  the  leases,  and  as  immaterial.  Among  these, 
were  fourteen  leases,  in  the  year  1750,  for  various  lots  and  par* 
eels  of  land,  generally  situated  on  the  southern  part  of  the  Church 
Farm,  below  Chambers  street ;  one  of  which  was  a  lease,  dated 
:28th  February,  1750,  to  Elias  Degrushe,  of  the  city  of  New 
York,  rope  maker,  for  three  lots,  known  as  Nos.  416,  416,  and 
417,  on  the  map  of  that  part  of  the  Church  Farm,  which  lies  to 
the  southward  of  the  Stockadoes,  at  the  north-west  corner  of 
WarroD  street  and  Broadway,  for  twenty-one  years,  at  the  rent 
of  seventeen  pounds,  the  northerly  lot.  No.  417,  described  as  ex- 
tending west  from  Broadway,  twelve  hundred  feet ;  lot  No.  415| 
in  length  one  hundred  and  twelve  and  a-half  feet,  and  lot  No. 
416,  in  length  one  hundred  and  thirteen  feet  three  inches,  each 
lot  being  in  breadth  twenty-five  feet,  and  the  three  lots  being 
bounded  southerly,  partly  by  a  street  on  that  map  called  War- 
ren street,  and  partly  by  other  lots  on  the  map,  not  numbered| 
easterly  by  the  Broad  Way,  and  northerly  and  westerly  by 
other  lots  not  numbered  on  the  map. 

Also  a  lease,  dated  28th  February,  1760,  to  William  Burnham, 
gardener,  for  a  piece  of  ground,  situate  in  the  outward  of  the 
city,  at  the  north-west  corner  of  the  Church  Farm,  containing 
four  acres,  being  bounded  northerly  by  the  land  of  Sir  Peter 
Warren,  easterly  by  land  of  Elias  and  Henry  Brevoort,  southerly 
by  the  church's  land,  and  westerly  by  the  North  or  Hudson's 
river,  for  twenty-one  years,  at  the  annual  rent  of  eleven  pounds* 

Seven  leases  in  the  year  1751,  for  various  lots,  situate  on 
Murray,  Barclay,  Church,  and  Yesey  streets,  and  Broadway,  for 
twenty-one  years. 

17.  Two  ancient  affidavits  of  Jacob  Kooning,  of  the  city  of 
New  York,  carpenter,  and  Mary  Layton,  of  the  same  place, 
widow,  both  sworn  on  the  eighteenth  day  of  May,  1751,  before 
Frederic  Philipse,  (then  one  of  the  justices  of  the  supreme  court.)  ^ 
Mr.  Harison  testified  that  these  papers  were  found  among  the 
muniments  of  the  church.  The  handwriting  of  Judge  Philipse, 
was  proved  at  the  hearing,  by  the  testimony  of  Apulpbus  N* 
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GouvERNBUR,  his  great-greatgrandsoD.  He  stated  that  Judga 
P.  died  in  1752. 

Kooning  deposed  that  he  was  born  in  the  city  of  New  York, 
and  was  eighty-one  years  of  age,  and  he  knew  and  remembered 
the  tract  of  land  then  called  the  Church's  Farm,  or  King's  Farm, 
for  seventy  years  then  past ;  that  sixty-five  or  seventy  years 
previous,  one  Dirk  Sicken,  otherwise  called  Dirck  Dey,  lived  in 
an  old  thatched  house,  which  stood  near  the  place  where  Adam 
Vandenburgh  then  lived,  and  that  the  fence  fronting  the  high- 
way and  commons,  from  the  south  bounds  of  the  Church's  or 
King's  Farm,  to  the  Caleb  Hook  or  Rutger's  Land,  always  stood 
much  upon  the  same  line  or  course  as  it  then  stood.  That 
after  the  death  of  Dirck  Sicken,  his  widow  possessed  the  Church 
Farm ;  and  after  her  death,  their  son,  Tunis  Dey,  possessed  the 
same  farm  till  the  time  of  his  death  ;  and  after  his  death,  his 
widow  married  Joris  Ryerse,  which  he  believes  is  between  fif- 
ty-five and  sixty  years  ago.  The  farm  at  that  time  was  called 
the  King's  Farm.  He  often  heard  and  always  understood,  that 
Joris  Ryerse  hired  the  farm,  first  from  the  government,  and 
afterwards  from  the  English  Church.  That  after  Joris  Ryerse 
left  the  farm,  his  brother,  Ryer  Ryerse,  lived  on  it,  and  after  him, 
Francis  Ryerse ;  and  after  him,  one  Harrison  ;  and  then,  one 
John  Baleu  ;  and  after  John  Balen,  Cornelius  Coezyne  had  the 
farm  for  some  years,  and  then  Adam  Vandenburgh,  the  then 
present  tenant ;  and  that  he  had  often  heard,  and  always  un- 
derstood, that  all  the  aforenamed  tenants  after  Joris  Ryerse, 
held  the  farm  as  tenants  to  the  English  Church. 

Mary  Layton  deposed  that  she  was  born  in  the  city  of  New 
York,  and  was  eighty-four  years  of  age,  and  knew  and  remem- 
bered all  the  several  facts  stated  by  Kooning  to  be  true. 

To  these  affidavits,  the  complainants  objected,  that  they  were 
not  parties  to  them  ;  the  same  were  ex  parte^  and  no  occasion 
for  their  being  made  is  shown. 

18.  A  counterpart  of  a  lease  to  Adam  Vandenburgh,  was  then 
read  in  evidence,  dated  the  fifth  of  March,  1762,  by  which  the 
corporation  of  Trinity  Church  demised  to  him,  for  five  years 
from  March  25th,  all  that  part  of  the  Church  Farm  situate  in 
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the  west  and  out  wards  of  the  city  of  New  York,  which  lies  to 
the  northward  of  the  Siockadoes,  excepting  thereout  so  much  as 
by  the  corporation  might  be  thought  convenient  for  the  building 
and  use  of  a  college,  and  also  the  four  acres  which  was  leased  to 
Burnham  ;  and  also  all  trees  and  timber  standing  and  growing 
thereon ;  at  the  annual  rent  of  thirty  pounds.  The  lessee  cove- 
nanted to  surrender  the  premises  to  the  lessors  at  the  end  of  the 
term,  with  1190  panels  of  good  fence  thereon,  and  that  the 
church  might,  at  any  time  within  the  term,  lease  to  any  persons, 
any  of  the  ground  demised,  which  was  near  or  adjoining  Burn- 
ham's  garden,  or  any  lots  fronting  the  Broad  Way,  to  the  north- 
ward of  the  Stockadoes ;  the  church  abating  to  the  lessee,  of  his 
rent,  ten  shillings  a  year  for  every  acre  of  ground  they  should 
so  Irase. 

19.  Next,  eighteen  other  leases  by  the  church,  in  the  year 
1752,  for  various  lots  of  the  Church  Farm.  Among  these  leases, 
was  one  dated  19th  August,  1762,  to  Arthur  Wilkinson,  gar- 
dener, for  a  parcel  of  ground,  described  as  being  in  the  west  ward 
of  the  city,  being  part  of  th^  Church's  Farm  which  lies  to  the 
southward  of  the  Stockadoes,  containing,  in  breadth,  in  front 
and  rear,  fifty  feet,  and  in  length,  on  each  side,  six  hundred 
feet,  being  bounded  easterly  by  the  Broad  Way,  southerly  by  the 
rope-walk  of  Degrushe,  westerly  and  northerly  by  other  parts  of 
the  Churches  Farm,  to  the  southward  of  and  adjoining  to  the 
Stockadoes,  at  the  yearly  rent  of  twelve  pounds,  for  twenty-one 
years  from  the  25th  of  March  then  next  ensuing. 

20.  Two  leases  by  the  church  in  the  year  1753,  for  lots  in  the 
southern  part  of  the  Church  Farm,  each  for  twenty-one  years. 

21.  An  ancient  engraved  map  of  the  city,  exhibiting  New 
York  in  1695.  (For  a  description  of  this  and  the  following,  ref- 
erence is  made  to  the  opinion  of  the  court,  under  the  first  point 
of  the  third  general  head.) 

22.  Francis  Maerschalck's  map  of  the  city  of  New  York, 
published  in  1755.    The  defendants  also  produced,  as  a  part  of  • 
their  evidence,  a  map  of  the  Church  Farm,  as  laid  out  into  blocks 
and  city  lots. 

Smith's  History  of  New  York,  London  edition  of  1757,  was 
also  produced  as  evidence. 
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23.  One  lease  by  the  church,  in  the  year  1766,  for*twenty-oM 
years,  for  two  lots  on  Robinson  street. 

24.  Twenty  leases  by  the  church  in  the  year  1767,  for  son- 
dry  lots  in  the  southern  part  of  the  Church  Farm,  generally  for 
twenty-one  years  each.  (Where  lots  are  spoken  of,  city  or  build- 
ing lots  of  25  by  100  feet  are  intended.) 

25*  Seventy-nine  leases  by  the  church,  in  the  year  1758,  for 
sundry  lots  in  the  southern  part  of  the  Church  Farm,  to  the 
southward  of  the  Stockadoes,  generally  for  twenty-oae  years 
each. 

26.  A  lease  by  the  church,  to  Cornelia  Rutgers  and  Leonard 
liispenard,  dated  25th  March,  1768,  of  Lot  No.  1  of  the  Church 
Farm,  for  twenty-one  years,  was  read  from  its  recital  at  large 
in  the  next  lease  to  Leonard  Lispenard. 

27.  An  original  indenture  of  lease,  and  the  original  counter- 
part, by  and  between  the  corporation  of  Trinity  Church  and 
lieonard  Lispenard,  dated  30th  April,  1764.  This  recites  the 
lease  of  26th  March,  1768,  before  mentioned,  of  lot  number  one 
of  the  Church  Farm,  containing  seventy-seven  acres,  three  roods, 
and  thirty-two  perches,  (ezcepiing  three  acres  and  twenty-three 
perches  adjoining  to  the  Broad  Way  and  the  Palisades,}  for  twen- 
ty-one years,  at  the  yearly  rent  of  twenty-five  pounds.  It 
also  recites  the  death  of  Cornelia  Rutgers,  and  an  agreement 
between  L  Lispenard  and  the  church,  that  in  consideration  of 
his  transferring  and  making  ovet  to  them  so  much  of  the  lot  No. 
one,  in  one  entire  spot  to  be  pitched  on  by  the  church,  as  would 
make  two  hundred  lots  of  twenty  five  by  one  hundred  feet,  they 
would  demise  to  Lispenard  eight  acres  of  the  lot  No.  one,  for 
eighty  three  years,  from  the  expiration  of  the  first  lease,  at  an 
annual  rent  of  £66  for  the  first  forty  five  years,  and  £93  6s.  8d. 
for  the  remaining  thirty  eight  years  ;  and  that  in  pursuance  of 
this  agreement,  the  church  had  made  their  election,  and  had 
caused  the  same  to  be  laid  out  in  lots  by  Francis  Marschalck,  one 
of  the  city  surveyors,  as  by  the  draft  of  the  plan  annexed  ap- 
peared; in  consideration  whereof,  the  church  demised  to  Lispe- 
penard,  a  lot  containing  eight  acres  of  land,  (part  of  that  demised 
by  the  former  lease,)  for  eighty  three  years,  from  the  25tji  of 
March,  1779,  at  the  rents  above  specified.     Such  lot  b^inning 
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at  a  stake  near  the  southwest  end  of  the  dam  or  caussway,  run- 
ning across  Mr.  Rutger's  meadow,  and  which  now  makes  part 
of  the  new  road  running  through  the  Church  Farm,  leading  to 
Greenwich ;  thence  south,  (bounding  it  by  courses  and  dis-^ 
tances.  See  Gerring's  testimony,  next  page.)  B7  the  same 
instrument,  Lispenanl  surrendered  to  the  church,  Ist^  A  piece 
of  land  being  part  of  the  lot  No.  one^  beginning  on  the  north*" 
west  side  of  Church  street,  in  front  of  lot  No.  466,  and 
nms  thence  through  that  lot,  according  to  a  pricked  line  de- 
scription of  the  course  of  the  Stockadoes,  (and  which  ran 
through  the  block  between  Warren  and  Chambers  streets,)  to 
the  northwest  corner  of  lot  No.  489,  being  a  point  on  the  south 
line  of  Chambers  street,  one  hundred  feet  west  from  Chapel 
street.  2d.  Another  piece  of  laud^  being  the  other  part  of  the 
lot  No.  one,  as  laid  out  and  divided  into  streets  and  lots  on  the 
map  referred  to,  from  lot  No.  672  to  lot  No.  760,  containing  in 
the  whole,  exclusive  of  the  streets,  as  much  ground  as  would 
make  two  hundred  lots^  each  twenty  fitre  feet  in  breadth  and 
one  hundred  feet  in  length  ,*  the  two  pieces  taken  together  being 
bounded  southerly  by  the  line  where  the  Stockadoes  lately  stood, 
westerly  by  high  water  mark  in  Hudson  river ;  northerly,  partly 
by  the  Church  farm  and  partly  by  Rutger's  meadow,  and  easter- 
ly by  Church  street. 

28.  An  original  indenture  of  lease  and  counterpart,  by  Trinity 
Church  to  Leonard  Lispenard,  dated  6th  May,  1768,  which 
recites  the  lease  of  26th  March,  1768,  also  the  lease  and  sur- 
render of  30th  April,  1764,  and  then  recites  a  further  agreement 
by  which  Lispenard  was  to  surrender  another  piece  of  the 
church  land,  lying  to  the  southward  of  his  house,  to  accommo- 
date John  Keating  with  a  place  for  his  paper  mill.  And  also 
all  the  land  held  under  the  first  recited  lease,  lying  west  of  the 
new  road  to  Greenwich ;  the  church  agreeing  en  their  part  to 
demise  to  Lispenard,  another  piece  of  land  adjoining  his  eight 
acre  lot,  for  twenty-two  years  beyond  the  term  of  his  then 
present  lease  of  No.  one,  and  to  permit  him  to  remove  the  im« 
provements,  except  fences,  erected  by  him  on  the  eight  acre  lot. 
That  in  pursuance  of  this  agreement,  the  church  by  this  last 
instrument  demised  to  Lispenard,  a  lot  of  9  acres  and  35  rods 
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on  the  east  side  of  the  new  Greenwich  road,  adjoining  the 
eight  acre  lot,  bounded  on  the  south  by  a  line  running  from 
Rutger's  meadow,  to  a  point  on  the  Greenwich  road  distant  2 
chains  and  44  links  southwardly  from  the  south  line  of  the 
eight  acre  lot ;  for  the  term  of  22  years  from  25th  March,  1779, 
at  the  annual  rent  of  a  peppercorn.  And  in  pursuance  of  the 
same  agreement,  Lispeuard  thereby  surrenders  to  the  church, 
a  lot  described  as  lying  on  the  west  side  of  the  new  Greenwich 
road,  between  it  and  Rutger's  meadow,  containing  11  acres  1 
rood  and  9  perches.  And  also  all  the  land  lying  on  the  west 
side  of  the  same  road  which  he  had  a  right  to,  or  was  then  pos- 
sessed of,  under  the  first  recited  lease. 

The  lot  of  nine  acres  and  35  rods,  for  which  the  extended 
term  was  granted,  also  the  surrendered  lot  of  11  acres  1  rood 
and  9  perches ;  and  also  the  eight  acre  lot,  are  laid  down  on  a 
map  annexed  to  this  lease.  On  this  map,  the  surrendered  lot  of 
11  acres  1  rood  and  9  perches  is  represented  to  be  on  the  east 
side  of  the  Greenwich  road,  and  to  extend  eastwardly  to  Rutger's 
meadow. 

29.  Deposition  of  William  B.  Gerring,  in  this  cause,  taken  June 
6th,  1842,  who  proved  that  these  original  leases,  were  in  the 
custody  of  and  came  from  among  the  muniments  of  the  descen- 
dants of  Leonard  Lispenard  ;  each  being  under  the  seal  of  the 
church.  That  the  counterparts  thereof  on  parchment,  then  pro- 
duced by  defendants,  purporting  to  be  executecl  by  Leonard  Lis- 
penard, were  counterparts  of  the  same  original  leases  having 
been  compared  by  deponent,  and  that  the  name,  Leonard  Lis- 
penard, subscribed  thereto,  is  his  proper  handwriting,  with 
which  deponent  is  well  acquainted.  That  the  laud  called  the 
eight  acre  lease,  according  to  the  present  plan  of  the  city  of  New 
York,  is  bounded  on  the  west  by  Greenwich  street,  between 
Watts  street  and  a  point  in  the  block  between  Laight -and  Vestry 
streets,  and  on  the  east  by  a  line  commencing  near  to  Laight 
street,  between  Hudson  and  Yarick  streets  and  terminating  in 
Watts  street,  which  land  was  always  held  by  the  Lispenard 
family,  and  iheir  assignees ;  and  so  far  as  it  remains  unsold  and 
unassigned  to  others,  is  now  held  by  Robert  Stewart,  (who  de- 
rived from  theLispenard's,)  under  the  indenture  of  1764,  and  that 
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the  rent  thereof  has  beeu  regularly  paid  by  the  claimants  under 
the  lease,  to  the  church,  the  defendants  in  this  cause. 

Mr.  Harison  proved  the  seals  to  the  original  leases  to  Lispen- 
ard,  to  be  the  corporate  seal  of  Trinity  Church.  Each  appeared 
to  be  signed  by  two  church  wardens.  The  complainants  objec- 
ted to  these  leases,  as  not  being  sufficiently  proved  ;  no  authority 
for  their  execution  being  shown,  and  it  can  only  be  shown  by 
a  vote  of  the  corporation  in  their  minutes. 

30.  The  defendants  next  read  in  evidence  the  counterparts  of 
twenty-seven  leases  by  the  church,  in  the  year  1759,  for  a  large 
number  of  lots,  in  Warren  and  other  streets,  generally  for  21 
years  each.  Among  these,  is  a  lease  dated  1st  February,  1769, 
to  John  Marshall,  for  a  piece  of  land  described  as  in  the  west 
ward,  commonly  known  by  the  name  of  the  Old  Bowling  Green 
in  the  Church  Farm,  as  it  was  then  in  a  hedge  fence,  being  130 
feet  in  breadth  by  223  in  length,  except  a  part  leased  to  Eiias 
Degrushe,  and  forming  part  of  his  rope-walk.  Also  another 
piece  of  ground,  part  of  the  Church  Farm,  lying  north  and  east 
of  the  Old  Bowling  Green,  between  the  rope-walk  an^l  ihe  pal- 
isadoes,  being  in  length  from  the  northwest  corner  of  the  Bow- 
ling Green  to  the  eastern  most  block  house  on  the  Church  Farm, 
containing  about  four-fifths  of  an  acre  of  land.  The  lease  was 
for  21  years  from  25th  March  then  next,  at  the  annual  rent  of 
£20. 

31.  Seventeen  leases  by  the  church,  in  the  year  1760,  for  a 
large  number  of  lots  in  Warren,  Murray,  and  other  streets,  gen- 
erally for  21  years  each. 

32.  Twenty  three  leases  by  the  church,  in  the  year  1761,  for 
a  large  number  of  lots  on  Broadway,  between  Reade  and  Duane 
and  between  Reade  and  Chambers  streets,  and  in  Chambers, 
Reade  and  other  streets,  on  the  Church  Farm,  generally  for  21 
years  each.  Among  these  is  a  lease  to  Samuel  Sackett,  dated 
the  28th  of  February,  1761,  for  two  lots  de.scrit)cd  as  Nos. 
529  and  630,  on  the,south-west  corner  of  Broadway  and  Reade 
streets  for  21  years,  from  the  26th  of  March  then  next,  at  a 
yearly  rent  of  six  pounds.  (It  appeared  these  lots  629  and  530, 
were  leased   12th  June,  17S2,   to  Christopher  Smith,   for   14 
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years.  Also  a  lease  to  Jacob  Demarre,  dated  28th  February, 
1761,  for  two  lots,  Nos.  421  and  422,  on  the  south  comer  of 
Broadway  and  Chambers  streets,  for  21  years.  Also  a  lease 
to  David  Morris,  of  same  date  and  for  same  teim,  of  two  lots, 
Nos.  625  and  526,  on  the  north-westerly  corner  of  Broadway 
and  Chambers  streets.  (It  afterwards  appeared  that  lot  525, 
the  corner  lot,  was  leased  to  D.  Morris,  19th  November,  1789, 
for  21  years ;  and  lot  526  was  leased  to  Philip  Jacobs,  1st  April, 
1794,  for  17  years.) 

33.  Eleven  leases  by  the  church  in  the  year  1762,  for  sundry 
lots  of  land,  in  Reade,  Chambers  and  otheir  streets,  generally  for 
21  years  each. .  Among  these  is  a  lease  by  the  cjiurch  to  Abra- 
ham Cole,  dated  28th  February,  1762,  for  21  years,  for  a  lot 
descnbed  as  distinguished  on  a  map  of  that  part  of  the  Church 
Farm,  which  lies  to  the  southward  of  Rutgefs  farm,  by  lot 

660,  bounded  southerly  in  front  by  Reade  street,  westerly  by  lot 

661,  northerly  by  RutgeHs  farm  aforesaid,  easterly  by  the  rear 
of  lots  657,  558  and  559,  containing  in  breadth  25  feet,  and  in 
lengtti  from  Reade  street  to  the  farm  of  Anthony  Rutgers ;  another 
lease,  of  the  same  date  to  Andrew  Sommers,  for  21  years,  for 
two.  lots  on  the  north  side  of  Reade  street,  described  as  known 
on  the  map  as  Nos.  564  and  565,  and  bounded  by  Rutger's  farm, 
as  described  in  the  last  mentioned  lease.  Another  lease  of  the 
same  date,  for  21  years,  to  Martin  Farrell,  for  lot  663  on  the 
map,  lying  partly  oi^  the  south  and  partly  on  the  north  side  of  the 
Stockadoes,  bounded  southerly  in  front  by  Reade  street,  easterly 
l>y  lot  562,  northerly  by  Rutger's  farm  and  westerly  by  lot  664. 
Another  lease  of  the  same  date  to  Tunis  Quackenbos,  for  21 
years,  for  a  lot  described  as  known  on  a  map  of  that  part  of  the 
Church  Farm,  which  lies  partly  to  the  southward  and  partly  to 
the  northward  of  the  Stockadoes,  by  lot  No.  426,  bounded 
northerly  by  Chambers  street,  easterly  by  lot  426,  southerly  by 
the  Stockadoes  and  westwardly  by  lot  427,  containing  in 
breadth  25  feet  and  in  length  from  Chambers  street  to  the 
Stockadoes,  as  they  then  stood.  Another  lease  of  same  date  to 
John  Convis,  for  lot  561  on  the  same  map  on  the  north  side  of 
Reade  street,  and  otherwise  bounded  northerly  by  Rutger's 
farm,  '&c.,  as  in  the  above  lease  to  Abraham  Cole. 
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34.  The  defendants  again  referred  to  the  exemplified  copy  of 
the  record  of  judgment  in  the  supreme  court,  in  the  action  of 
ejectment,  at  the  suit  of  Jackson  ex  dem.  Brou  wer  against  Trinity 
Church  before  mentioned.  It  appeared  that  William  Smith 
was  the  attorney  for  the  plaintiff,  and  James  Duane  for  the 
defendants.  The  premises  described  in  the  declaration,  were 
one  dwelling  house,  one  barn,  one  orchard,  one  garden  and 
sixty-three  acres  of  land,  situate  at  the  west  ward  of  the  city  of 
New  York,  and  then  or  late  in  the  tenure  or  occupation  of  Cor« 
nelius  Yandenburgh  or  his  assigns. 

35.  Next  they  produced  and  read  an  exemplified  copy  of  a 
judgment  record,  filed  the  7th  January,  1752,  in  the  supreme 
court  of  New  York,  in  an  action  of  ejectment  commenced  in  1749, 
by  James  Jackson  ex  dem.  Cornelius  Brouwer  and  others,  against 
Trinity  Church,  in  which  after  being  at  issue  two  years,  judg- 
ment was  entered  for  defendants  as  in  case  of  a  non^suk:  *'The 
tenant  described  as  in  possession,  was  Adara  Yandenburgh,  and 
the  land  was  described  in  the  declaration,  as-  a  farm  of  sixty-* 
three  acres.    'WiHiam  Smith  waspfaiutiff'sattbmey  in  the  suit. 

36.  Four  leases  by  the  church,  in  the  year  1763,  for  sundry 
lots  of  land  on  Warren,  Reade,  and  on  the  corner  of  Warren  and 
Chapel  streets.  Among  these,  is  a  lease  dated  28th  February, 
1763,  to  Jean  Quecurie,  for  three  lots  on  the  north  side  of  Reade 
street,  described  as  known  on  a  map  of  that  part  of  the  church 
farm  to  the  southward  of  Rutger's  farm,  by  lots  666,  667  and 
668,  bounded  easterly  by  lot  666,  northerly  by  Rutger's  farm, 
and  westerly  by  lot  569,  extending  from  Reade  street  to  Rutger's 
farm,  for  twenty-one  years,  at  the  annual  rent  of  £3  16s. 

37.  Three  ^leases  by  the  church,  in  the  year  1764,  for  sundry 
lots  of  land  on  Broadway  and  Reade  streets.  Among  these,  is 
a  lease  dated  28th  February,  1764,  to  Philip  Spies,  for  a*  lor  of 
land,  described  as  situate  in  the  west  ward,  and  known*  on  the 
map  by  the  number  559,  and  bounded  easterly  in  front  by 
Broadway,  northerly  by  Rutger's  farm,  westerly  by  lot  660,  and 
southerly  by  lot  558 ;  for  eighteen  years  from  the  26th  of  Marcli 
then  next,  at  the  yearly  rent  of  £3. 
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38.  A  lease  by  the  church  to  John  Jones,  dated  Febraary  28| 
1766,  for  two  lots  on  Broadway,  corner  of  Warren  street,  for 
sixty-three  years. 

39.  A  lease  by  the  church  to  John  and  Oliver  Mildeberger, 
dated  February  28th,  1766,  for  three  lots  on  the  south  side  d 
Reade  street,  for  sixty-three  years;  and  the  like  to  Martin 
Farrell,  for  one  lot  on  same  street. 

40.  A  lease  by  the  church,  dated  February  28th,  1766,  to 
John  Whipple,  for  eight  lots  on  Greenwich  street,  between  two 
streets  not  named,  (but  which  are  now  known  as  Duane  and 
Harrison  streets,)  for  ninety-nine  years. 

41.  A  lease  by  the  church  to  George  Harrison,  dated  30th 
October,  1765,  for  twenty-four  lots  of  land,  between  Greenwich 
street  and  the  river,  and  between  two  streets  not  named,  (which 
were  afterwards  called  Harrison  and  Jay  streets,)  for  the  term 
of  ninety-nine  years. 

42.  A  lease  by  the  church  to  Gilbert  Forbes,  dated  28th  Feb- 
ruary, 1767,  for  two  lots  in  Greenwich  street,  (lying  between 
two  streets  now  known  as  North  Moore  and  Beach  streets,)  for 
ninety-nine  years. 

43.  Lieut.  Ratzen's  <<  Plan  of  the  City  of  New  York,**  made 
from  a  survey  in  1767,  was  here  introduced  in  evidence.  (It  is 
referred  to  in  the  opinion  of  the  court,  in  connection  with  the 
other  maps.) 

44.  A  large  number  of  counterparts  of  leases  by  Trinity 
Church  to  different  persons,  were  then  read  in  evidence,  com- 
mencing  in  the  year  1768,  and  continuing  in  successive  years 
to  the  14th  of  April,  in  the  year  1831.  The  number  of  these 
leases  was  six  hundred  and  twenty^  and  they  were  granted  to 
divers  persons  severally,  for  divers  lots,  being  parcels  of  the 
land  called  the  Church  farm ;  generally  for  terms  of  twenty-one 
years  each ;  the  lands  demised  were  nearly  all  situated  on  divers 
streets  on  the  Church  farm,  north  of  and  including  Warren 
street,  and  extending  north  to  and  including  Christopher  street* 
The  number  of  such  teases  in  the  respective  years,  was  as  fol- 
lows, viz : 
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Leases  in  1768,  Two. 
«     1769,  Pour. 

1771,  Five. 

1772,  Two. 

1773,  Three. 

1774,  One. 

1779,  Pour. 

1780,  Three. 

1781,  Seven. 

1782,  Ten. 

1783,  Six. 

1784,  Two. 
1786,  Two. 

1786,  Five. 

1787,  Eight. 

1788,  Seven. 

1789,  Two. 

1790,  Eight. 

1792,  Nineteen. 

1793,  Twenty-two. 

1794,  Twenty-two. 

1795,  Eight. 

1796,  Five. 

1797,  One. 

1798,  Two. 

1800,  Two. 

1801,  Eight 

1802,  Five. 


Leases  in  1804,  Twenty-two. 
''     1806,  Fifteen. 

1806,  Three. 

1807,  One. 

1808,  One. 

1809,  Seventeen. 

1810,  Twelve. 

1811,  Sixteen. 

1812,  Eight. 

1813,  Seventeen. 

1814,  Eighteen. 
1816,  Fourteen. 

1816,  Twenty. 

1817,  Seven. 

1818,  Fourteen. 

1819,  Seven. 

1820,  Four. 

1821,  Nine. 

1822,  Eight 

1823,  Twenty. 

1824,  Forty-six. 
1826,  Forty-five. 

1826,  Twenty-seven. 

1827,  Twenty. 

1828,  Twelve. 

1829,  Four. 

1830,  Seventeen. 

1831,  Sixteen. 
1803,  Fourteen. 

Among  these  leases,  are  a  lease  to  John  Keaiinffy  for  sixty- 
three  years,  dated  6th  May,  1768,  for  a  parcel  of  land  of  more 
than  two  and  one  half  acres,  being  thirty-four  lots,  lying  between 
Provost,  Franklin,  and  Moore  (North  Moore)  streets,  and  ex- 
tending from  Greenwich  street,  eastwardly  to  Ru Igor's  land. 

Also,  a  lease  to  Samuel  Francis,  for  sixty-three  years,  dated 
26th  March,  1769,  of  a  part  of  the  church  farm,  therein  described 
as  bounded  on  Greenwich  Road,  Chambers  street,  Chapel  street 
and  Warren  street. 
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Also,  a  counterpart  of  a  leue  to  Aaron  Burr,  dated  May  1, 
1797,  for  8izty*Dine  years,  of  a  part  of  the  church  fiirm,  con* 
taining  tventy-six  acres,  three  roods,  and  thirty-six  perches 
of  land,  lying  between  Spring  and  Hamersley  streets,  and 
bounded  by  Greenwich  street  on  the  west,  and  a  line  four  hun- 
dred and  fifty  feet  eastwardly  from  Hudson  street  on  the  east ; 
(excepting  the  block  between  Yandam,  Charlton,  Greenwich 
and  Hudson  streets.) 

Also,  a  counterpart  of  a  conveyance  in  fee,  dated  July  1,  1789, 
to  Abraham  Wilson,  of  the  land  described  in  the  above  men- 
tioned lease  to  Samuel  Francis,  reserving  an  annjual  rent  in  fee 
of  £30 ;  the  lease  to  Francis  being  then  surrendered. 

45.  The  defendants  next  produced  and  read  in  evidence,  (the 
complainants  counsel  objecting  to  the  evidence,)  from  the  files 
of  the  supreme  court,  the  minutes  of  trial,  pleadings,  and  prior 
proceedings,  in  an  action  of  ejectment,  in  favor  of  James  Jack- 
son, ex  dem.  Richard  M.  Malcom  and  others,  against  Martin 
Bromeling ;  which  was  tried  before  Mr.  Justice  Tompkins  on 
the  22d  of  April,  1807,  and  a  verdict  found  for  the  defendants. 
The  premises  claimed  were  situated  in  the  Fifth  Ward  of  the 
city  of  New  York.  Also,  the  rule  fbt  judgment  entered  on 
filing  the  nisi  prius  roll,  minutes  and  postea. 

46.  The  defendants  also  read  in  evidence,  the  record  of  seve- 
ral conveyances  in  fee,  made  and  granted  by  Trinity  Church,  to 
divers  persons  severally,  of  and  for  divera  lots,  being  parcels  of 
the  land  called  the  <<  Church  Parm.^  The  books  containing 
such  records,  were  brought  into  court  and  produced  by  the 
register  of  the  city  and  county  of  New  York,  pureuant  to  an 
order  of  the  court.  The  number  of  conveyances  so  read,  was 
three  hundred  and  eighty-five  ;  commencing  in  the  year  1784, 
and  ending  in  the  year  1830,  and  they  appeared  to  have  been 
recorded  at  the  request  of  the  grantees  therein.  The  lots  con- 
veyed, were  situated  on  various  streets,  in  all  parts  of  the  Chnreh 
Farm,  between  Fulton  street  on  the  south,  and  Christopher 
street  on  the  north,  Broadway  on  the  east,  and  the  Hudson 
river  on  the  west. 

Among  these  are  the  following :    One  to  John  Mills,  in  the 
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year  1788,  for  four  lots,  Nob.  682,  683,  684  and  685,  on  Reade 
street.  One  to  William  Alexander,  in  the  year  1788,  for  lot 
690,  on  the  south-weet  corner  of  Great  George's  street,  or  Broad- 
way, and  Reade  streets ;  one  to  James  Ryker)  in  the  year  1789, 
for  two  lots,  Nos.  667  and  668,  on  Reade  street,  north-west  cor- 
ner of  Chapel  street;  one  to  Edward  Livingston,  in  the  year 
1796,  for  four  hundred  and  seventy-five  feet  on  the  west  side  of 
Greenwich  street,  near  Spring  street,  to  Hudson  river;  one  in 
the  year  1802,  to  St.  Mark's  church,  for  thirty  lots  on  Warren, 
Reade,  Harrison,  North  Moore  and  Franklin  streets  ;  one  to 
Wm.  and  F.  C.  Havemyer,  in  the  year  1809,  for  two  lots  on 
Tandam  street,  bounded  easterly  by  land  leased  to  Aaron  Burr ; 
one  to  the  city  corporation,  in  the  year  1813,  being  a  cession  of 
sundry  streets  between  Christopher,  Washington,  Hudson  and 
North  Moore  streets  ;  one  to  Henry  Cary,  in  the  year  1881,  for 
two  lots,  652  and  636,  on  Chambers  and  Reade  streets. 

The  defendants  also  produced  and  read  in  evidence,  a  deed 
from  Trinity  Church  by  its  then  corporate  name,  to  Kings,  now 
Columbia  College,  by  the  name  of  ^  The  Governors  of  the  Col- 
lege of  the  Province  of  New  York,  in  the  city  of  New  York,  in 
America,"  dated  the  16ih  day  of  May,  in  the  28th  yea^  of  George 
the  Second,  (Anno  Dom.  1755,)  and  conveying  in  fee  sitople  all 
the  land  lying  between  Barclay  and  Murray  streets,  from  Church 
street  to  the  North  river,  and  the  use  of  the  street  called  Robin- 
son street,  ninety  feet  wide  from  Broadway  to  Church  street ; 
the  consideration  expressed,  being  for  the  promotion  of  learning, 
and  the  nominal  sum  of  teu  shillings. 

47.  The  depositions  of  the  following  witnesses,  taken  in  this 
cause,  on  the  part  of  defendants,  were  then  read,  viz :  Morgan 
Lb  wis,  James  Ryker,  James  Bleecker,  Peter  Lorillard,  Peter 
Embury,  Lewis  C.  Hameirsley,  Adolphus  Loss,  Ezra  Weeks, 
James  Barrow,  William  Johnson,  Stimiiel  Gifford,  Benjamin  H. 
Brown  and  William  H.  Harison.  The  following  is  a  synopsis 
of  their  testimony : 

Morgan  Lewis  testified,  November  29th,  1842,  that  he  was 
in  the  89lh  year  of  his  age,  was  bom  in  the  city  of  New  York, 
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and  resided  there  before  and  at  the  commencement  of  the  Ravola- 
tionary  war,  and  after  its  termination.(a)  For  several  years 
after  the  peace  of  1783,  he  parsued  the  profession  of  the  lav, 
and  that  he  and  Aaron  Burr  were,  in  1784,  applied  to  as  counsel, 
by  a  committee  of  Trinity  Church,  for  advice  concerning  certain 
attempts  then  made  and  making  by  individuals  of  the  Bogardos 
family,  to  get  into  possession  of  a  part  of  the  laud  in  the  occu- 
pation of  the  church,  and  of  which  the  church  claimed  to  be  the 
owners.  That  they  united  in  advising,  that  all  fences,  and 
other  marks  of  possession,  erected  on  the  church  land,  by  Bogar- 
dus  and  his  associates,  should  be  removed,  by  force  if  necessary  ; 
which  advice  was  pursued  by  the  vestry,  so  that  the  possession 
of  the  church  was  maintained  against  all  such  attempts. 

That  his  father,  Francis  Lewis,  was  for  several  years  after 
the  p^ace  of  1783,  a  vestryman  of  Trinity  Church,  and  be  also 
belonged  to  the  same  church,  some  few  years  after  the  peace. 
That  he  was  concerned  with  others,  in  the  purchase  of  a 
large  piece  of  land  belonging  to  the  Rutger's  estate,  on  which 
he  afterwards  erected  the  house  on  Leonard  street  in  which  he 
resides.  This  purchase  adjoined  the  church  land,  and  the  line 
between  the  two  estates  was  afterwards  straightened  by  agree- 
ment, in  accommodation  to  the  lines  of  the  new  streets.  Under 
the  circumstances  above  stated,  he  became  acquainted  generally, 
with  the  land  called  the  Church  Farm.  That  it  was  commonly 
understood  and  reputed  to  commence  at  or  near  8L  Paul's 
Church,  and  to  extend  northerly  along  Broadway  to  near  the 
Hospital,  and  thence  along  the  Rutger's  estate  and  the  estates  of 
Bayard  and  Herring,  passing  through  the  meadow  land  there, 
and  to  be  bounded  on  the  west  by  Hudson  river ;  he  cannot 
specify  the  northern  boundary,  but  it  was  always  reputed  and 
understood  to  include .  Lispenard's  place,  Brannan's  Garden, 
Mortier's  place,  afterwards  Col.  Burr's,  and  now  said  to  be  pos- 
sessed by  John  Jacob  Astor,  and  Williamson's  nursery ;  which 
several  estates  he  always  understood  were  leased  by  the  church 


(m)  This  witness  was  a  Justice  of  the  Supreme  Court  of  the  state  of  New  Totk, 
from  1793  till  1601,  inclndus  two  yean  in  which  he  was  Chief  Jortiee,  aad  ia 
1804f  he  was  elected  GoTernor  of  the  state. 
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ifor  long  terms  prior  to  the  Revolution.  Thai  the  land  called  the 
Church  Farm,  has  from  his  earliest  recollection,  been  in  the 
exclusive  possession  and  enjoyment  of  the  church  and  of  pur- 
chasers under  them.  He  has  never  known  or  heard  of  any  in« 
terruption  of  such  possession,  nor  of  any  attempt  to  interrupt  it, 
except  by  occasional  acts  of  intrusion  or  violence  by  the  Bogar* 
dus  heirs,  soon  after  the  peace  of  1783.  That  he  never  at  any 
time  understood  or  heard,  that  any  of  the  Bogardus  heirs  claimed 
or  pretended  to  be  tenants  in  common  with  the  church,  of  any 
part  of  the  church  estate,  or  to  be  entitled  in  common  with  it  to 
any  part  of  the  rents,  profits  or  proceeds  thereof;  but  on  the 
contrary,  he  distinctly  understood,  that  the  design  and  object  of 
the  heirs  in  entering  on  the  estate,  was  to  establish  an  actual 
possession  in  parts  thereof,  under  title  wholly  adverse  to  that  of 
the  church. 

The  deponent  proved  two  original  papers  signed  by  him  and 
Aaron  Burr,  in  their  handwriting,  containing  the  advice  above 
referred  to  by  him. 

On  his  crosa-esamincUianj  Gov.  Lewis  testified,  that  he  had 
hoard  of  the  King's  Farm,  but  not  of  the  Duke's  Farm,  nor  of 
the  Queen's  Farm,  nor  of  the  Dutch  West  India  Company  Farm, 
and  knew  nothing  of  the  t)oundaries  of  either. 

James  Ryker  testified,  (January  6,  1842)  that  he  was  in  the 
eightieth  year  of  his  age,  and  resides  in  the  city  of  New-York« 
That  he  removed  to  the  city  soon  after  the  peace  of  1783^  and  a 
short  time  afterwards  married  a  daughter  of  John  Zimmerman, 
who  then  held  three  lots  of  land  on  Warren  street,  and  two  lots 
on  the  corner  of  Reade  and  Chapel  streets,  in  the  now  fifth  ward 
of  the  city.  That  Zimmerman  built  a  house  on  one  of  the  lots 
on  Warren  street,  and  lived  in  it  when  deponent  married  ;  all  those 
lots  were  held  under  leases  from  the  corporation  of  Trinity 
Church ;  the  lease  for  those  on  Warren  street  was  given  prior  to 
the  revolutionary  war,  and  the  lease  of  the  other  two  lots  was  given 
in  February,  1783.  That  soon  after  the  peace  of  1783,  Ztoamer- 
manlet  out  the  two  lots  on  the  corner  of  Reade  and  Chapel  streets 
to  one  Davenport,  who  after  holding  possession  for  a  short  timei 
refused  to  pay  the  ropt,  on  the  ground  that  John  Bogardus  claim-' 
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ed  to  be  owner  of  the  lots,  and  had  notified  him  not  to  pay  the 
rent  to  Mr.  ZimroermaQ.     Davenport,  soon  after  this  refusal, 
moved  away,  and  one  of  Bogardus's  sons  took  the  possession 
from  him.    A  representation  of  those  proceedings  was  made  to 
the  vestry  of  Trinity  Church,  and  they  turned  out  Bogardus  and 
restored  the  possession  to  Zimmerman,  who  then,  (about  the 
year  1786,)  put  deponent  into  possession  of  the  same  lots,  and 
bis  possession  was  not  afterwards  disturbed.    He  lived  on  the 
lots  as  a  tenant  of  ilie  church,  about  two  or  three  years,  and 
then  purchased  thefee  and  received  a  conveyance  from  the  church, 
under  which  he  has  ever  since  held  both  lots,  except  the  parts 
taken  for  widening  streets.    During  all  this  time  he  has  been 
welt  acquainted  with  that  part  of  the  city,  which  was  univer- 
sally considered  and  understood  to  belong  to  Trinity  Church. 
He  does  not  know  the  bounds  of  the  church  estate,  but  all  the 
land  between  Broadway  and  the  North  river  and  between  Par- 
tition street  to  and  beyond  Duane  street,  as  also  the  land  oc- 
cupied by  Mr.  Lispenard,  and  that  called  Barnnan's  garden, 
and  the  land  called  Burr's  lease,  and  that  called  Williamson's 
nursery,  and  so  up  to  Christopher  street,  has  always,  within  the 
time  of  his  knowledge  of  the  city,  been  reported  and  considered 
to  be  church  property.    It  was  called  the  Church  farm.    At  the 
conclusion  of  the  war  of  the  revolution,  there  were  but  few  houses 
•o  Chambers,  B.eade  or  Duane  streets.     Warren  street  was 
more  built  up,  and  at  the  lower  corner  of  that  street  on  the  north 
aide,  was  the  place  called  Yauxhall,  on  which  there  was  after* 
wards  a  pottery.      On  and  after  the  peace  of  1783,  the  church 
leased  out  and  sold  a  great  many  lots  on  the  above  mentioned 
streets,  and  on  other  parts  of  their  property  and  have  ever  since 
continued  to  lease  and  sell  the  same.     Since  deponent's  first 
knowledge  of  the  city,  all  the  land  on  the  above  mentioned 
streets  lying  betweeii  Broadway  and  the  river,  and  also  lying 
north  of  Duane  street,  along  the  river,  including  Greenwich 
street,  and  Hudson  and  Yarick  streets,  and  the  cross  streets 
between  them  and  the  river,  has  been  held,  so  far  as  he  has  al- 
ways heard  and  understood,  under  the  corporation  of  Trinity 
Church.    He  does  not  know  of  any  land  within  the  limits  of  the 
Cburcli  farm,  and  more  especially  of  that  part  which  consists. 
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of  the  land  on  Warren,  Chambers,  Reade  and  Duane  streets, 
(urith  which  he  has  been  well  acquainted  for  the  last  fifty-fivv 
years,)  that  has  been  or  is  possessed  under  any  title  save  that  of 
Trinity  Church,  except  some  short  temporary  possession  taken 
by  John  Bogardus  or  some  of  that  family  about  the  year  1784 
or  1785,  by  putting  up  a  fence  on  a  piece  of  vacant  ground  just- 
north  of  Duane  street,  on  the  Greenwich  road,  which  was  im- 
mediately or  soon  after  taken  down  and  burnt  by  the  church 
party.  Deponent  saw  the  fence  after  it  was  put  up,  and  the 
remains  of  the  burnt  rails.  The  church  kept  possession  of 
this  property,  which  they  have  since  leased  out  or  sold.  He 
has  also  some  recollection  of  the  church  having  taken  down 
a  fence,  which  had  been  put  up  further  to  the  north,  and 
neit  to  Lispenard's  land,  which  was  occupied  by  one  Hig* 
by.  That  one  Captain  Lewis  was  collector  of  church  rents 
after  the  peace,  and  he  was  succeeded  by  old  Mr.  Barrow ; 
lie  paid  rent  to  the  first,  but  does  not  recollect  whether  he 
paid  any  to  Mr.  Barrow  or  not.  The  lease  now  proluced, 
is  the  counterpart  of  the  lease  from  the  church  to  Mr.  Zimmer- 
man, and  the  conveyance  now  produced  is  the  conveyance  of  the 
church  to  him,  above  referred  to.  (The  deed  was  recorded  in 
liber  121  of  Conveyances,  page  414  ;  and  the  lease  was  dated 
28th  July,  1783,  for  lots  No.  657  and  663  of  the  Church  farm.) 

On  cross-examinationy  Mr.  Ryker  tesUfied,  on  Inking  shown  a 
map  printed  in  1767,  he  says  when  he  came  to  New  York  in 
1783,  he  does  not  recollect  of  any  more  enclosures  or  buildings 
on  the  land  lying  north  of  Warren  street  as  far  as  the  map  ex* 
tends  and  east  of  the  North  river  towards  and  including  the 
meadows  thereon  represented,  than  what  he  saw  here,  (pointing 
to  the  map)  except  a  few  on  Duane  street  and  on  Reade  street, 
and  a  few  on  Chambers  street.  Warren  Street  was  pretty  well 
built  up,  and  all  the  streets  south  of  it  The  yellow-wooden 
house  on  the  south  corner  of  Chambers  street  and  Broadway, 
was  occupied  when  he  first  came  to  New  York  by  one  Anderson. 
Deponent's  father-in-law  put  up  the  houses  on  667  and  668,  oc- 
cupied by  him.  He  remembers  Mrs.  Anderson  held  two  lots  in 
Chambers  street  which  she  refused  to  give  up,  and  the  ctiuroh 
gave  her  some  trifle  of  money  and  she  went  ofi*;  and  Mrs.  Broad^ 
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xvho  lived  in  the  fort  near  the  foot  of  Harrisoa  street,  who  refused 
CO  give  up  and  remained  there  till  the  church  bought  her  out,  as 
he  understood.  The  church  gave  her  some  trifle  out  of  charity ; 
so  he  understood  at  the  time.  This  was  soon  after  deponent 
got  possession. 

Jamrs  Blebcker,  testified(in  May  and  June,  1842,)  that  he 
was  in  the  seventy-eighth  year  of  his  age,  and  has  always  (ex- 
cept during  the  revolutionary  war,)  resided  in  the  city  of  New 
York.  His  father,  Anthony  L.  Bleecker,  resided  during  the  war, 
in  New  Jersey,  and  returned  to  the  city  of  New  York  in  the 
year  1783,  when  he  re-commenced  business  as  auctioneer,  and 
continued  at  that  business  separately,  and  in  partnership  with  de* 
ponent  many  years.  And  deponent,  with  various  partners,  has 
carried  on  the  same  business,  from  the  time  he  commenced,  un* 
til  now.  Deponent  was  a  clerk  in  the  service  of  his  father  in 
New  York,  until  he  became  a  partner,  as  above  stated.  Soon 
after  the  peace,  and  as  early  as  1784,  the  vestry  of  Trinity  Church 
resumed  the  management  of  the  church  estate,  and  made  sales 
and  leases  thereof  in  lots  or  parcels.  This  business  was  con- 
ducted principally  by  a  committee  of  the  vestry,  called  the  com- 
mittee of  leases ;  but  other  sales  were  made  by  puUic  auction 
under  the  directions  of  the  vestry.  These  public  sales  were 
commenced  in  the  year  1784,  and  were  continued  from  time  to 
time  until  the  year  182^  and  were  all  made  by  deponent's  father, 
or  by  some  or  one  of  the  firms  of  which  deponent  was  a  mem- 
ber. The  witness  produced  a  list  or  inventory  of  the  lots  so 
sold  at  auction,  showing  the  numbers  and  situations  of  the  lots, 
the  dates  of  the  sales,  and  the  names  of  the  purchasers,  which 
list  was  made  out  by  deponent,  several  years  ago,  from  the  origi- 
nal books  of  account  of  his  father,  and  of  deponent's  several 
firms,  then  in*  his  possession.  That  he  was  a  member  of  the 
vestry  of  Trinity  Church,  from  1814  until  the  present  year,  and 
thereby  and  by  means  of  his  agency  in  those  sales,  became  and 
for  a  long  course  of  years  had  been  acquainted  with  its  real  es- 
tate. That  the  property  of  the  corporation  called  the  Church 
farm,  as  he  always  understood,  and  as  has  been  generally 
understood  and  reputed|  extended   on    the  west  side   from 
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the  street  called  Partition  street  along  the  Norh  river  to  the 
street  now  called  Christopher  street,  and  on  the  east  from 
Partition  street  along  that  part  of  Broadway  formerly  called 
Great  Gecnrge  street,  to  a  point  between  Reade  street  and  a  street 
formerly  called  Barley,  now  Doane  street ;  the  eastern  boundary 
line  then  left  Broadway,  and  crossing  Daane  street  at  some  dis- 
tance to  the  west  of  Broadway,  ran  along  the  estates  of  Rutgers, 
Bayard,  and  Herring,  to  Christopher  street,  embracing  the  estates 
severally  called  Lispenards,  Brannan's  lease,  and  Mortier's, 
afterwards  Burr's,  now  Astor's  lease ;  also  Williamson's  nursery, 
and  a  piece  of  land  on  the  opposite  side  of  the  Greenwich  road, 
bounded  on  Christopher  street  and  the  North  river,  formerly 
possessed  by  the  late  (General  Morton;   which  estates  were 
granted  by  the  church  prior  to  the  Revolution,  on  long  leases. 
Of  these  estates,  that  leased  to  Mortier,  now  called  Aster's  lease, 
and  also  a  part  of  the  land  occupied  by  Lispenard,  called  the 
Eight  Acre  lease,  are  still  held  by  or  under  such  leases,  but  all 
the  others  have  reverted  to  Trinity  Church,  b^  the  expiration  or 
surrender  of  the  terms,  and  for  several  years  past  have  from 
time  to  time  been  laid  out  in  city  lots,  and  sold  or  leased  in 
common  with  other  parts  of  the  Church  farm.    That  ever  since 
deponent's  return  to  the  city  of  New  York,  in  the  year  1783, 
Trinity  Church  has,  according  to  his  best  knowledge  and  belief, 
been  in  the  sole  and  uninterrupted  possession  of  the  land  above 
described,  called  the  Church  farm,  (except  the  part  sold  by 
them ;)  and  in  the  sole  and  exclusive  receipt  and  enjoyment  of 
the  rents  and  profits  thereof,  as  sole  owness  of  the  land.    That 
such  rents  and  profits,  and  also  all  the  proceeds  of  all  the  sales 
of  lots  within  the  Church  farm,  were  from  time  to  time  appro- 
priated by  it,  to  its  own  use  and  benefit,  or  otherwise  disposed 
of  at  the  pleasure  of  the  vestry,  and  that  neither  whilst  he  was 
a  member  of  the  vestry,  or  at  any  other  time,  has  he  ever  heard 
it  alleged  or  pretended,  or  in  any  manner  admitted  that  any  part 
of  the  church  property  was  held  by  the  church  in  common  with 
the  Bogardus  family  or  any  of  them,  or  that  any  of  that  family, 
or  any  other  person  or  persons  whomsoever,  had  or  claimed  to 
have  any  estate  or  interest  in  that  property,  or  any  part  thereof, 
or  in  the  rents,  profits,  proceeds  or  avails  thereof,  in  common 
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with  the  church.  But  he  recollects  to  have  heard,  soon  after  the 
peace  of  1783,  that  a  clniin  to  a  part  of  the  Church  Farm  had 
been  set  up  by  some  of  the  Bogardus  family,  in  opposition  to  the 
title  of  the  church,  and  many  years  afterwards  he  also  heard  of 
a  law  suit  commeuced  under  that  claim  by  Gen.  Malcom  or  his 
heirs,  to  recover  possession  of  some  lots  situated  within  the 
Church  Farm,  and  held  by  a  tenant  of  the  church ;  which  suit 
was  decided  in  favor  of  the  church.  With  these  exceptions,  de- 
ponent has  never  heard  the  title  of  the  church  to  any  part  of  the 
Church  Farm  or  property,  disputed  or  called  in  question,  until 
at  or  about  the  commencement  of  this  suit. 

On  cross^examinaiioti^  Mr.  Bleecker  testified,  that  Partition 
street  was  so  called,  because  it  was  the  division  line  between  the 
church  and  some  others  not  remembered.  The  committee  of 
leases  did  not  keep  a  record  of  leases  as  he  understood  or  knew 
of.  The  original  accounts  from  which  the  list  of  sales  was 
drawn,  contained  the  prices  for  which  the  lots  were  sold  respe^ 
tively.  The  books  of  the  firms  referred  to,  are  now  slowed  away 
in  a  house,  No.  36  Hudson  street,  with  other  like  books.  He 
cannot  say  how  he  came  to  know  the  boundaries  he  mentions, 
whether  by  plan,  map,  or  verbal  representation  of  others.  He 
never  heard  of  any  persons  being  in  possession  of  any  part  of 
the  land  described  by  him  as  the  Church  Farm,  who  were  not 
tenants  of  the  church  or  purchasers  under  them. 

The  schedule,  or  list  of  auction  sales,  referred  to  in  the  exam- 
ination of  Mr.  Bleecker,  shows  sales  as  follows : 


In  the  year 

1784,  21  lots. 
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In  the  year  1816,    1  lot.  Iq  the  year  1823,    6  lots. 

"   ,     1818,   9    "  "         1826,    1    " 

Total  491  lots,  lots  sold  at  auction  by  Trinity  Church,  from 
1784  to  1825,  inclusive. 

> 

Peter  Lorillard,  testified,  (January  4,  1842,)  that  he  was 
in  the  seventy-seventh  year  of  his  age,  and  has  always,  except 
three  years  of  his  early  childhood,  resided  in  the  city  of  New 
York.  That  prior  to  the  Revolutionary  war,  he  resided  with 
his  father  in  Chatham  street,  near  Chambers  street,  and  continued 
to  reside  there  until  about  ten  years  ago.  That  his  grandfather, 
as  far  back  as  he  can  recollect,  which  is  more  than  seventy  years, 
lived  in  a  house  on  Broadway,  between  Barclay  and  Robinson 
streets.  His  uncle  lived  in  Park  Place.  One  Wolfe  and  Mar- 
selis  then  occupied  lots  on  Broadway  between  Barclay  and  Rob- 
inson streets.  That  during  and  at  the  close  of  the  war,  one 
Sutton  kept  a  shop  on  the  north  corner  of  Robinson  street  and 
Broadway.  That  one  Bramman  had  a  ball  alley  and  lived  in 
the^same  block.  That  one  De  la  Montagnie  lived  on  Broadway, 
next  to  the  corner  of  Murray  street,  where  he  had  several  lots 
and  kept  a  public  garden.  That  at  the  peace  of  1783,  one  Spice 
lived  on  Broadway,  between  Reade  and  Duane  streets ;  and  be- 
sides these,  he  recollects  several  other  possessions  on  Reade  street. 
All  which  several  possessions,  as  he  understood  at  the  several 
times  thereof,  were  held  under  Trinity  Church,  and  were  part 
of  the  church  estate.  That  he  knew  most  if  not  all  the  occu- 
pants, at  the  periods  above  stated,  of  houses  and  lots  on  that  part 
of  Broadway,  but  has  no  recollection  that  either  of  them,  before, 
or  during,  or  after  the  close  of  the  war,  was  occupied  by  any  of 
the  name  of  Bogardusi  That  in  1783,  there  were  very  few 
houses  on  Warren,  Chambers,  Reade,  or  Duane  streets.  One 
Francis  kept  the  place  called  Vauxhall,  at  the  corner  of  Green- 
wich road  and  Warren  street.  That  since  the  Revolutionary 
war  he  has  been  more  particularly  acquainted  with  that  part  of 
the  city,  and  he  has  always  understood  and  believes  the  lands 
lying  on  Warren,  Chambers,  and  Reade  streets  and  part  of  Duane 
street,  were  church  property,  and  that  the  church  ever  since  that 
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period  hare  been  in  the  exclusive  posseemon  of  the  same,  except 
the  lots  they  sold  or  conveyed  to  others.    That  from  (he  time  of 
bis  first  knowledge  of  the  estate  of  the  church,  it  has,  as  he  has 
always  understood  and  believes,  been  in  the  uninterrupted  posr 
session  of  the  corporation  of  Trinity  Church,  and  of  their  tenants 
and  purchasers  under  them ;  except  that  some  years  prior  to  the 
war,  he  understood  that  a  suit  had  been  commenced  against  the 
church  by  persons  claiming  under  the  Bogardus  title,  which  was 
decided  in  favor  of  the  church ;  and  about  two  years  after  the 
peace  of  1783,  he  understood  one  Bogardus  had  gone  by  night, 
with  a  party  of  men,  and  had  entered  and  taken  possession  of 
some  land  of  the  church,  of  which  he  was  immediately  dispos- 
sessed.   This  land  was  at  the  time  pointed  out  to  deponent  as 
lying  between  Chambers  and  Reade  streets,  and  between  Church 
and  Chapel  street ;  and  he  heard  that  Bogardus  afterwards  com- 
menced a  suit  against  the  church  and  was  cast.    He  knows  of 
no  possession  of  any  land,  or  any  part  of  the  church  estate,  which 
has  ever  been  held  or  possessed  by  any  person  or  persons  claim- 
ing title  thereto  in  opposition  to  the  title  of  Trinity  Church,  ex- 
cept the  temporary  possession  above  referred  to. 

On  cross-examination^  Mr.  Lorillard  testified,  that  he  has 
heard  his  father  and  grandfather  and  uncle  say  they  held  under 
the  church.  The  house  on  Broadway,  on  the  south  comer  of 
Chambers  street,  was  a  yellowish  two  story  wooden  house ;  one 
Marselis  lived  there  before  the  peace ;  he  died  about  the  time  of 
the  peace.  He  remembers  a  report,  about  1786  or  1786,  that  Mr. 
Bogardus  had  gone  with  about  twenty  men  and  took  possession 
of  some  ground,  and  the  church  went  the  next  day.  or  close  by, 
and  knocked  down  the  fences  which  Bogardus  had  put  up. 
People  were  surprised  that  Bogardus  had  taken  posssession,  as 
he  had  a  law  suit  about  it  before  the  Revolution,  and  got  beat. 
The  ground  he  took  was  all  bare  at  the  time.  There  were  no 
fences  thereon ;  it  was  all  vacant  land  north  of  Chambers  street, 
below  Chapel  street,  except  a  few  houses  here  and  there. 
There  was  Dean's  distillery  on  the  west  side  of  Greenwich 
street  and  Murray  street;  there  was  Yauxhall  on  the  corner 
of  Warren  and  Greenwich  streets ;  Curtenius's  furnace,  on  the 
west  side  above  Reade  street ;  there  was  Lispenard's  brewery, 
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OD  the  east  side  of  Greenwich  road,  south  of  Canal  street.  On 
the  borders  of  the  meadow,  east  of  the  brewery,  was  Lispenard's 
house*  There  were  no  enclosures  on  Hudson  street.  In  1786, 
Christopher  street  was  a  lane,  and  had  fences  on  each  side  of  it ; 
U  terminated  in  Sandy  Hill  road  east,  and  Greenwich  road 
we^t. 

'  Peter  Embury,  testified,  (January  5th,  1S42,)  that  he  was 
in  the  ssTentysizth  year  of  his  age;  has  resided  in  the  city  of 
New  York  his  whole  life,  except  five  years,  from  1829.  That 
prior  to  the  revolutionary  war,  and  as  long  back  as  he  can  re* 
collect,  the  property  about  and  above  St.  Paul's  Church,  on  the 
west  side  of  Broadway,  and  between  that  and  the  river,  was 
considered  to  be  the  property  of  the  corporation  of  Trinity 
Church,  and  was  called  and  known  as  church  property.  He 
cannot  specify  the  limits  of  the  church  property,  but  always  un* 
derstood  that  it  extended  along  the  river  as  far  north  as  the 
state  prison,  and  along  Broadway  as  far  as  Duane  street,  or  near  it. 
He  recollects  that  after  the  war,  when  Trinity  Church  was  re- 
built, the  vestry  sold  several  lots  on  Broadway  and  other 
streets.  Among  these,  was  a  lot  on  the  corner  of  Broadway 
and 'Chambers  street,  which  was  afterwards  purchased  by  An^ 
thony  Steenback,  and  also  two  or  three  lots  on  Reade  and  Duane 
streets,  between  Church  and  Chapel  streets,  and  many  others 
also  purchased  lots  in  that  part  of  the  city,  at  the  same  time, 
and  before  and  afterwards.  All  the  land  between  St.  Paul's 
Church  and  Duane  street,  west  of  Broadway,  was  universally 
understood  to  be  church  property,  and  as  far  as  he  Imows  and 
believes,  is  held  by  Trinity  Church,  or  by  lessees  ct  purchasers 
under  Trinity  Church.  He  knows  of  no  other  tAle  to  any  part 
of  such  land.  His  lot,  a  little  north  of  Dnape  street,  is  held 
under  that  title,  and  so  are  other  lots  above  Ouane  street.  He 
knows  of  no  possession  in  any  part  of  the  church  estate  which 
is,  or  ever,  within  his  recollection  has  b«6n,  held  or  possessed 
-under  any  other  title.  He  has  heard  tkat  the  Bogardos  family 
claimed  part  of  the  church  property,  «nd  that  soon  after  the  Re- 
volutionary war,  some  or  one  of  that  name  took  possession  of 
part,  of  that  property  near  the  Greenwich  road,  and  near  to  the 
Vol.  IV.  85 
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Lispenard  meadows,  by  erecting  a  fence  and  house  on  it,  which 
the  cbarcb  immediately  caused  to  be  pulled  down.  He  heard  of 
no  further  dispute  until  more  than  fifty  years  ago,  when  a  trial 
was  had  under  the  Bogardus  title,  and  a  Terdict  given  in 
fiivor  of  the  church.  From  that  time  he  heard  of  no  claim, 
until  about  seven  years  ago. 

Lewis  C.  Hamerslet  testified,  (December  17, 1841,)  that  he 
was  seventy.four  years  old,  aud  has  always  resided  in  the  city 
of  New  York,  except  five  years  and  eight  months  during  the 
Revolution,  when  he  resided  in  New  Jersey.    His  whole  family 
belonged  to  the  congregation  of  Trinity  Church,  and  his  father 
served  as  a  vestryman  of  that  church,  from  1784,  to  about  1810, 
and  died  in  1819,  being  then  nearly  ninety-four  years  of  age. 
Witness's  grandmother  was  one  of  the  heirs  of  Bogardus,  who 
claimed  a  large  part  of  the  property  owned  by  Trinity  Church. 
He  has  been  frequently  present  at  conversations  between  his  fa* 
tber  aud  Mr.  Bogardus,  who  managed  the  claimpn  behalf  of  the 
heir<.    Bogardus  frequently  applied  to  his  father  for  money  to 
carry  on  the  claim.    Moneys  were  advanced  to  him,  but  not  ta 
any  large  amount.    Others  also  claiming  to  be  heirs  of  Boga^ 
difs,  talked  with  his  fathei  on  the  subject  of  the  claim.    Mr. 
Bogardus  seemed  to  be  the  only  acting  person.     From  the  time 
of  the  evacuation  by  the  British,  deponent  had  a  general  know^ 
ledge  of  the  church  property,  aiul  after  the  time  of  his  father's 
election  to  the  vestry,  a  more  particular  knowledge  of  it.    A 
committee  of  the  vestry,  called  the  committee  of  leases,  of  which 
his  father  was  chairman,  met  at  his  house.    It  had  the  manage- 
ment of  the  church  property  under  the  direction  of  the  vestry. 
The  general  ^unds  and  limits  of  the  Church  Farm  were  these, 
as  he  always  uhderstood.    On  Broadway  it  began  on  Partition, 
(now  Pulton  street,)  it  run  up  Broadway,  he  did  not  know  how 
far,  but  Reade  stren  was  part  of  it.    He  did  not  know  much 
about  the  bounds  fcom  there,  but  it  included  Hudson  and 
Greenwich  streets  up  xo  Christopher  street,  and  also  William- 
son's nursery,  and  a  puUic  house  above  it,  and  went  down  to 
the  river,  and  then  followed  the  course  of  the  river  down  to 
IJartition  street.    The  church  has  been  in  possession  of  the  prop- 
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erty  he  has  described,  from  the  time  he  first  became  acquainted 
with  it,  except  what  they  have  sold  or  given  away,  except  at  one 
time  there  was  a  house  called  a  possession  house,  which  he  had 
never  seen ;  it  was  some  where  in  Warren  or  Chambers  street, 
about  half-way  between  Broadway  and  the  river.    Some  where 
about  the  year  1786,  the  sheriff  of  the  city,  with  his  deputy, 
some  of  the  vestry  and  others,  went  to  dispossess  the  Bogardus's 
of  that  house.    The  people  in  the  housa  fired  on  them,  and 
wounded  one  of  the  party.    The  sheriff  pushed  forward,  took 
possession  of  the  premises,  and  delivered  it  to  the  church,  and 
it  afterwards  remained  in  the  possession  of  the  church.    The 
possession  house  was  an  old  house  that  the  Bogardus  family 
hired,  or  some  bow  got  the  possession  of.    The  vestry  of  Tri- 
nity Church  received  the  rents  of  the  Church  Farm,  and  the 
proceeds  of  what  they  sold,  since  he  became  acquainted  with  it. 
He  never  understood  that  the  church  ever  accounted  to  any  one 
of  the  Bc^ardus  heirs,  for  any  part  of  the  rents  or  proceeds  -,  if 
they  had,  his  father  would  have  claimed  his  portion,  as  one  of 
the  heirs.    In  the  conversation  he  has  spoken  of,  between  his 
father  and  the  heirs,  he  never  heard  them  alle^r^  or  pretend  that 
the  church  had  accounted,  or  were  to  account,  to  the  heirs  for 
any  part  of  the  rents  or  proceeds  of  the  Church  Farm,  or  that 
the  heirs  were  in  possession  of  any  part  of  (he  Church  Farm, 
save  the  possession  house,  at  the  lime  they  were  in  possession 
of  it.    His  father  told  Bogardus  that  a  paper  had  been  found, 
which  convinced  him  that  the  Bogardus's  had  no  right  to  the 
property.    His  father  said  a  gentleman,  by  the  name  of  He 
Hart,  in  General  Hamihou's  office,  had  found  the  paper,  and 
the  vestry  had  given  him  a  piece  of  plate,  as  a  compliment  for 
finding  it..    As  to  that  part  of  the  Church  Farm,  which  lies  on 
Warren,  Chambers,  Reade,  and  Duane  streets,  he  remembers  the 
▼estry  of  the  church  widening  Warren  and  Chambers  streets  a 
long  while  ago,  more  than  forty  years  ago.    He  has  seen  the 
committee  of  leases  leasing  property  on  Warren,  Chambers  and 
Reade  streets.    The  lots  on  these  streets,  were  in  the  possession 
of  tenants  of  Trinity  Church,  or  persons  to  whom  the  church 
bad  sold  or  conveyed.    He  has  never  heard  of  any  of  the  heirs 
of  Bogardus  being  in  possession  of  any  of  the  lots  on  these 
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Streets,  claiming  title  adverse  to  Trinity  Church,  except  the  po»> 
session  house.  Deponent  does  not  now  belong  to  the  congrega- 
tion of  Trinity  Church. 

The  plaintiff  declined  reading  the  cross-ezamiQation  of  this 
witness. 

Being  re-examined,  he  says : — ^The  land  about  the  possession 

house,  which  he  mentioned  to  have  been  claimed  by  the  Bogar- 

dus  heirs,  was  notoriously  within  the  limits  of  the  Chnrch 

Farm,  at  the  time  when  they  were  turned  out  by  the  sheriff,  as 

before  stated.    From  the  conversation  between  the  heirs  of  Bo^ 

gardus  and  his  father,  before  referred  to,  he  understood  the 

church  to  be  in  possession  of  the  land  claimed  by  the  heirs,  and 

to  claim  title  to  such  land,  as  owners.     He  does  not  know  of 

any  act,  or  proceeding,  or  declaration,  on  the  part  of  any  of  the 

officers  of  Trinity  Church,  going  to  show  or  acknowledge,  that 

\he  church  held  any  part  of  the  property  called  the  Church 

Farm,  ae  tenants  in  common,  with  the  heirs  of  Bogardus,  or 

any  of  them,  or  in  any  manner  for  their  benefit.    He  has  never 

heard  any  of  the  Bogardus  heirs  or  claimants  allege  or  pretend, 

that  they  were  tenants  in  common  with  the  church,  of  any  part 

of  the  Church  Farm,  but  within  a  few  years  he  has  heard  some 

of  their  descendants  say  that  there  had  been  such  a  thing. 

Adolphtjs  Loss,  testified,  (January  21,  1842,)  that  he  is  in 
the  72d  year  of  his  age,  and  has  retided  in  the  city  since  1797, 
except  two  years.  Is  the  brother  of  Charles  Loss,  who  was  a 
city  surveyor.  When  witness  firat  came  to  New  York,  he  en- 
tered in  the  employ  of  Charles,  and  assisted  him  in  the  perform- 
ance of  his  duties  as  a  city  surveyor.  In  1806,  be  was  appoint- 
ed a  city  surveyor,  and  has  ever  since  acted  as  such.  That,  in 
1799,  Charles  Loss  was  employed  by  the  corporation  of  Trinity 
Church,  to  survey,  lay  out,  and  make  a  map  of  the  lands  called 
the  Church  Farm,  and  he  completed  the  survey  and  made  a 
map  thereof,  which  map,  (except  as  hereinafter  mentioned.)  is  the 
same  map  now  produced  and  shown  to  deponent,  entitled,  ^  a 
map  of  lands  belonging  to  the  corporation  of  Trinity  Church, 
commonly  called  the  Church  Farm,  and  of  the  lands  adjacent ; 
New  York,  April,  1799 ;"  the  whole  of  which  title,  including 
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the  name  of  Charles  Loss,  is  Id  his  proper  handwriting.  That) 
-of  the  other  words  and  figures  in  the  map,  niany  are  also  in  the 
handwriting  of  Charles  Loss,  and  many  others  in  the  hand-" 
writing  of  this  deponent  That  he  assisted  Charies  Loss  in  sar^ 
▼eyinsr  the  whole  of  those  lands,  and  in  the  delineation  on  the 
map  of  the  bounds  thereof,  and  of  the  courses  and  lines  of  the 
streets  running  through  the  same,  and  of  the  lines  of  the  lots 
into  which  the  lands  were  then  divided,  the  whole  of  which 
work  was  done  with  great  care  and  accuracy.  That,  in  running 
the  easterly  boundary  line  of  those  lands,  through  the  meadow 
or  swamp  along  the  line  of  Bayard's  West  Farm,  there  was 
some  difficulty  as  to  the  precise  location  of  that  line,  but  it  was 
finally  established  as  represented  on  the  map ;  old  Mr.  Barrow, 
then  collector  of  the  church  rents,  directing  and  assisting  there:- 
in.  That  such  easterly  boundary,  except  through  the  swamp, 
was  indicated  by  fences,  and  that  in  running  out  and  marking 
the  line,  there  was  no  dispute  or  difficulty  whatever.  That,  at 
the  time  of  making  such  survey  and  map,  the  whole  of  the 
land  bounded  on  the  south  by  the  north  side  of  Partition,  now 
Fulton  street,  from  Broadway  to  the  North  river,  on  the  east, 
by  Broadway  from  Partition  street,  to  the  line  represented  on  the 
map  between  Reade  street  and  Barley,  now  Duane  street,  on 
the  north,  by  the  last- mentioned  line  from  Broadway  to  Duane 
street,  and  then  along  Duane  street  to  the  North  ri^er,  and 
on  the  west  by  the  river ;  and  also,  the  land  between  Duane 
street  and  Christopher  street,  bounded  eastwardly  from  Du- 
ane street  up  to  North  Moore  street,  by  Hudson  street,  and 
between  North  Moore  street  and  Christopher  street  by  the  es- 
tates of  Bayard,  Herring,  and  others ;  northwardly,  on  Christo- 
pher street,  and  westwardiy,  on  the  North  river ;  was  then,  and  is 
yet  generally  understood,  reported,  and  considered,  to  compose 
the  estate  of  the  corporation  of  Trinity  Church,  commonly  called 
the  Church  Farm.  That  parts  of  those  estates,  were  then 
under  lease,  and  were  severally  occupied  by  'Mr.  Lispenard, 
Mr.  Braunan,  Colonel  Burr,  one  Williamson,  who  had  a  nursery 
and  garden,  and  by  General  Morton.  That  the  leased  lands 
are  distinguished  on  the  map  as  follows : — Those  occupied  by 
Lispenard,  Brannan,  Burr,  by  the  names  of  those  individuals. 
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and  a  representation  of  their  mansion  houses ;  those  occnpied 
by  Williamson,  by  the  word  "  Nursery,"  and  the  representaifoa 
of  trees ;  and  that  those  occupied  by  General  Morton,  were  <m 
or  near  Christopher  street,  and  comprehended  the  land  between 
the  river  and  the  old  line  of  Greenwich  road  ;  along  which 
line  was  a  thorn  hedge,  as  represented  on  the  map.  These  lands 
were  not  then  divided  into  lots,  n(»r  were  any  of  the  church  lands 
north  of  Burr's  lease,  nor  those  bounded  on  Clark  and  Dominick 
streets,  which  streets  deponent,  at  a  late  period,  surveyed,  at  Mr* 
Barrow's  request,  and  laid  down  on  the  same  map.  That,  for 
nine  years  after  his  first  coming  to  New  York,  he  was  em- 
ployed as  assistant  of  Charles  Loss,  and  subsequently,  as  one 
of  the  city  surveyors,  was  frequently  employed  to  run  out  and 
survey  lots  for  the  corporation  of  Trinity  Church,  and  by 
means  thereof,  and  of  his  other  employments  as  a  city  surveyor, 
he  has  had  a  particular  knowledge  of  the  north-western  section 
of  the  city  of  New  York,  including  all  the  lands  called  the 
Church  Farm ;  and  that  neither  on  the  survey  above  men- 
tioned, or  on  any  other  occasion,  or  at  any  time  since,  except 
within  the  last  few  years,  has  he  ever  heard  of  any  posses- 
sion of  any  part  of  the  estate  called  the  Church  Farm,  other 
than  such  as  was  held  by  the  corporation  of  Trinity  Church,  or 
tenants  or  purchasers  under  that  corporation. 

On  crass-^examination,  Mr.  Loss  testified,  that  in  making  up 
his  new  maps,  he  did  use  an  old  map  which  was  shown  to  him 
by  Mr.  Barrow.  This  was  Bernard  Ratzen's  map,  done  in 
1767,  so  far  as  it  goes,  but  the  original  extends  farther.  The 
tract  of  land  covered  by  witness's  map,  was  not  laid  out  in 
streets  and  blocks  and  lots,  as  represented  on  such  map,  except 
to  Duane  street.  There  were  no  streets  laid  out  upon  the  land ; 
there  were  no  houses  or  fences,  except  Harrison's,  near  the  river, 
as  shown  on  Ratzen's  map ;  a  tavern  near  General  Morton's 
place;  also.  General  Morton's  house,  Burr's,  Bran  nan's,  Lispe- 
card's,  and  the-  brewery,  and  these  were  enclosed  ;  but  besides 
these,  the  tract  lay  open  and  vacant,  and  unimproved,  as  far  as. 
he  recollects.  There  may  have  been  two  or  three  others,  but 
be  does  not  recollect  them.  There  was  a  fence  between  Bayard's 
and  the  Church  Farm,  on  the  east  side. 
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Ezra  Weeks,  testified,  May  10, 1842,  that  he  was  in  the 
seventy-first  year  of  his  age,  and  resided  in  the  city  of  New  York 
from  1793  until  1834,  and  was  a  master  builder  during  the 
greater  part  of  that  time.    From  1796  he  always  lived  in  that 
part  of  the  city  in  which  the  land  of  Trinity  Church,  called  the 
Church  Farm,  was,  and  is  situate,  and  from  his  active  bu- 
siness he  had  a  general  acquaintance  with  the  real  estate  in 
that  quarter.    In  1797  he  purchased  of  the  church,  three  lots  of 
land  on  Greenwich  street,  between  Harrison  and  Provost  streets* 
About  ISOO,  he  purchased  five  other  lots  from  the  church,  three 
on  Harrison  and  two  on  Provost  streets,  all  which  lots  have 
ever  since  been  held  by  him  and  those  deriving  title  under  him, 
without  dispute  and  interruption,  to  his  knowledge.    That  the 
church,  from  the  time  of  his  first  residence  in  the  city,  dowitto 
the  time  of  his  removal  to  the  country,  were  universally  reputed 
to  be  the  owners  of  the  lands  called  the  Church  Farm,  which, 
as  he  always  understood  and  was  generally  reputed,  extended 
along  the  North   river,  from  St.  Paul's  Church  to  Christopher 
street,  embracing  all  the  lands  on  Broadway  between  St.  Paul's 
Church  and  a  point  near  the  Hospital  ground ;  he  cannot  de- 
scribe accurately  the  east  line  of  the  Church  Farm  after  it  left 
Broadway,  but  understood  that  it  ran  through  the  meadow,  and 
in  part  along  the  west  line  of  Bayard's  west  fiirm,  of  which  de- 
ponent, in  1802,  purchased  two  blocks,  adjoining  on  the  west  to 
the  east  line  of  the  church  land.    The  Church  Farm  was  gene- 
rally reputed  and  understood  to  comprehend  several  large  par- 
cels of  land,  which  were  leased  for  long  terms  by  Trinity  Church, 
prior  to  the  war  of  the  Revolution,  and  which  were  severally 
known  as  Lispenard's  lease,  Brannan's  Garden,  Richmond  Hill, 
and  Williamson's  Nursery.    On  Christopher  street,  there  was  a 
tavern  kept  called  the  Indian  Queen,  and  on  the  opposite  side  of 
the  Greenwich  road,  a  considerable  piece  of  land,  which  was  for 
some  years  possessed  by  Gen.  Morton  ;  these  two  last  properties 
were  bounded  on,  or  were  near  to,  Christopher  street,  and  were 
also  reputed  and  understood  to  be  held  by  lease  under  the  church* 
All  the  land  about  St.  Johns  Church  and  St.  John's  Park  on 
Hudson  street,  and  the  cross  streets  between  it  and  the  river,  and 
on  fieade.  Chambers,  Warren,  Church  and  Chapel  streets,  and 
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on  and  to  the  west  of  that  part  of  Greenwich  street  lying  north 
of  Partition  street,  was  also  reputed  and  understood  to  be  part  of 
the  Church  Farnii  and  he  has  never  since  he  first  became  ac- 
quainted with  this  estate,  known  or  heard  of  any  possession  in 
that  part  of  the  city,  otherwise  than  under  the  church  title.  That 
public  and  private  sales  of  lots  throughout  that  part  of  the  city, 
were  continually  made  by  the  officers  or  agents  of  the  charch, 
from  1797  to  his  removal  from  the  city,  and  the  rents  of  unsold 
lots  were,  during  all  that  time,  collected  for  the  church  by 
Thomas  Barrow,  or  after  his  death  by  his  son,  James  Barrow, 
who  were  severally  called  collectors  of  church  rents.  In  1822^ 
he  was  elected  a  vestryman  of  Trinity  Church,  and  continued 
such  until  1834 ;  that  whilst  such  vestryman,  he  took  an  active 
part  in  the  management  of  the  estate  and  concerns  of  Trinity 
Church,  and  never  at  any  time  heard  of  any  pretence  or  claim 
by  or  on  the  part  of  the  complainants,  or  any  of  the  Bogardus 
iamily,  that  they,  or  any  of  them,  or  the  ancestors  of  any  of  them, 
were  at  any  time  tenants  in  common  with  Trinity  Church  of 
any  part  of  the  church  lauds,  or  had  any  right,  share  or  interest 
in  or  to  the  rents  or  proceeds  of  those  lands,  or  any  of  them ;  but, 
on  the  contrary,  he  has  always  understood,  and  such  he  believes 
has  been  the  universal  understanding  and  belief,  that  the  whole 
of  the  lands,  and  the  entire  rents  and  proceeds  thereof,  belonged 
.to»  and  were  claimed  and  received  by  the  church  to  its  own  ex- 
clusive use  and  benefit.  And  he  states  from  his  own  knowledge, 
4hat  whilst  he  was  a  member  of  the  vestry,  the  whole  of  the 
,same  were  appropriated  and  applied  to  the  use  of  Trinity  Church, 
without  the  least  idea  of  any  such  tenancy  in  common,  or  of  any 
/such  right,  interest  or  claim,  on  the  part  of  the  Bogardus  family, 
or  of  any  of  them« 

James  Barrow,  testified,  October,  31, 1846,  that  he  is  in  the 
seventy  first  year  of  his  age,  and  has  always  resided  in  the  city 
of  New  York,  except  some  few  years  after  the  twenty-first  year 
.of  his  age.  His  father,  Thomas  Barrow,  also  always  resided  in 
the  city,  and  was,  in  1794,  appointed  agent  and  collector  fox 
Trinity  Church,  and  continued  such  until  his  decease  in  1825, 
.when  deponent  was  appointed  to  the  same  office,  and  has  cod- 
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tinued  ever  since  such  agent  and  collector.  That  he  and  his 
father,  as  such  agents  and  collectors,  were  in  the  habit  of  receiv- 
ing all  the  moneys  payable  to  the  church,  from  the  lessees,  ten- 
ants, or  grantees ;  and  he  assisted  his  father  as  such  collector 
and  agent  from  1813  until  he  was  appointed  such  collector. 
That  by  means  thereof,  he  became  acquainted  with  the  manage- 
ment of  the  church  estate,  and  of  the  receipt  and  application  of 
the  rents  and  proceeds  thereof  and  during  the  whole  of  thai 
period  the  church,  made  numerous  sales  and  leases  if  lots  of 
land  on  their  estate  called  the  Church  Farm.  The  leasing  was 
conducted  formerly  by  the  committee  of  leases,  and  now  by  the 
standing  committee ;  the  sales  were  principally  at  public  auction, 
and  sometimes  at  private  sale.  That  ever  since  be  began  to  as- 
sist his  father,  the  church  has,  according  to  his  best  knowledge, 
and  as  he  believes,  been  in  the  sole  and  exclusive  receipt  and 
enjoyment  of  the  rents,  issues  and  profits,  of  the  lan4  called  the 
Church  Farm,  claiming  to  have  and  hold  the  same  as  sole  and 
exclusive  owners  thereof.  That  in  all  the  indentures  of  lease 
thereof,  granted  by  the  church,  the  rents  reserved  therein  were 
received  and  enjoyed  by  the  church  as  sole  owners  of  the  land, 
and  the  same  and  the  proceeds  of  sales  thereof  were  appropri- 
ated by  the  church,  from  time  to  time,  to  its  sole  and  separate 
use  and  benefit,  or  disposed  of  at  the  pleasure  of  the  ves- 
try. That  neither  whilst  he  was  such  agent  and  collector,  6r 
whilst  be  assisted  his  father,  has  he  ever  paid  or  accounted  to 
the  complainants  in  this  suit,  or  any  of  the  Bogardus  family,  any 
part  of  such  rents  or  proceeds,  or  to  any  other  person  claiming 
any  estate  or  interest  therein,  except  the  church ;  nor  has  his 
father  ever  so  paid  over  or  accounted,  as  he  knows  or  believes* 
Nor  has  be  ever  heard  it  alleged  or  pretended,  or  in  any  way 
acknowledged,  that  any  part  of  such  rents,  or  proceeds,  was  re- 
ceived or  held  by  the  church  in  common  and  undivided  with, 
or  as  trustee  of  the  complainants,  or  of  the  Bogardus  family,  or 
any  of  them ;  or  that  any  other  person  or  persons  except  the 
church,  had  or  claimed  to  have  any  estate  or  interest  in  such 
rents,  or  proceeds  of  sales,  in  common  with  the  church,  or  thai 
the  church  was  bound  to  pay  over  or  account  for  any  part  of 
the  same  to  any  person  whomsoever,  or  that  they  had  any  share 
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or  interest  in  common  or  undivided ;  or  any  other  share,  interest, 
claim  or  demand  whatsoever,  in  the  same  or  any  part  thereof 
And  he  has  never  heard  the  sole  and  exclusive  right  of  the 
church  to  the  receipt  of  the  same  to  its  own  use  and  benefit,  dis- 
puted or  called  in  question,  until  the  commencement  of  this 
suit. 

In  cross^zaminaiion^  Mr.  Barrow  testified,  that  he  had 
never  heard  of  any  appropriations  made  by  the  vestry  except 
entered  on  their  minutes,  which  he  sees  whenever  he  wishes. 
Being  *asked  as  to  the  boundaries  and  extent  of  the  Church 
Farm,  he  described  it  generally,  as  extending  from  Fulton  street 
to  Christopher  street,  as  mentioned  in  the  deposition  of  Mr.  Loss, 
and  he  has  seen  the  map  known  as  Loss's  map  of  the  Church 
Farm,  made  in  1799  ;  he  has  seen  no  other ;  he  has  not  seen  any 
map  wherein  the  iiatue  of  Qt/een'^  Farm  is  given  to  it.  He 
then  produced  Loss^  map,  which  is  owned  by  Trinity  Church, 
and  the  examiner  marked  it  as  an  exhibit  on  the  part  of  defen- 
dants. As  agent  and  collector,  his  duties  are  performed  in  the 
vestry  office,  where  he  has  opportimity  of  seeing  the  minutes  of 
the  vestry,  in  which  all  appropriations  are  en^tered ;  he  makes 
out  the  rent  roll  and  is  in  possession  of  it,  and  Che  proceeds  of  a 
collection  roll,  are  accounted  for  monthly  to  the  comptroller. 
He  has  had  access  to  the  vestry  hooks  and  the  comptroller^ 
general  account  of  their  receipts  and  expenditures.  As  to  the 
ownership  of  the  lands  whidi  the  complainants  claim,  his 
knowledge  is  derived  from  the  maps  and  the  general  possession 
by  the  church,  and  from  the  rent  rolls  he  has,  and  from  his 
knowledge  of  the  boundaries  as  laid  down  in  the  maps,  since 
his  agency,  from  the  year  1813.  From  that  time,  be  has 
been  more  familiar  with  it.  The  rent  roll  marked,  includes 
all  the  property  in  the  boundaries  of  the  map  he  has  referred 
to,  which  rent  roll  is  made  out  by  himself  from  the  map 
of  the  property.  The  Loss  map  comprises  all  the  Chuich 
Farm  that  he  has  ever  seen  or  known,  and  considered  to  be 
such.  He  has  heard  the  present  comptroller  and  Mr.  Ogden, 
the  attorney  of  tlie  vestry,  say  that  the  lands  claimed  by 
the  complainant  are  within  the  boundaries  of  that  map  «f 
Cbnrch  Faro.    It  is  not  his  official  duty  to  knew  to  YbsM 
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money  is  paid  by  the  vestrymea  or  corporation.  He  does  not 
think  that  the  vestry  could  make  payments  to  any  person  or 
persons  without  his  knowledge,  from  the  manner  of  their 
making  appropriations,  and  entries  thereof  on  their  minures; 
and  also  from  the  comptroller's  books,  through  whom  all  pay- 
ments, expenditures  and  appropriations  are  made  by  the  vestry 
and  entered  in  bis  books,  which  are  audited  annually.  He 
speaks,  of  course,  since  1813. 

William  Johnson  testified,  November  3,  1845,  that  he  now 
resides  in  the  city  of  New  York,  and  has  lived  in  the  city  more 
than  60  years,  and  is  upwards  of  70  years  of  age.  He  became 
a  vestryman  of  Trinity  Church  in  this  city  in  1831,  and  has 
been  a  vestryman  ever  since.  He  became  comptroller  thereof 
in  182  ~,  and  resigned  it  in  1842.  He  succeeded  Richard  Hiiri* 
son  when  he  resigned  in  182r.  Mr.  H.  died  about  two  years 
after  his  resignation.  His  duty  as  comptroller,  was  to  receive 
all  the  moneys  arising  from  the  sales  in  fee  of  lots,  and  rents, 
issues  and  profits  on  leases;  to  make  all  payments  and  expeii* 
ditures  as  authorized  by  the  vestry,  countersigning  the  deeds. 
The  comptroller  received  all  the  moneys  of  the  corporation  and 
made  all  expenditures.  He  was  acquainted  during  the  time  he 
was  comptroller,  with  all  the  leases  and  sales  of  lots  made  hy 
the  church,  and  the  rents  and  proceeds  of  sales,  and  the  appli- 
cation thereof,  and  of  all  payments  and  expeuditures  made  by 
the  church.  Whilst  a  vestryman,  he  was  also  acquainted  with 
all  the  transactions  of  the  vestry,  but  not  with  that  accuracy  as 
when  he  was  comptroller.  (The  witness  then  testified  in  the 
same  manner  as  Mr.  Burrow,  as  to  the  exclusive  possessiot),  and 
receipt  of  rents  and  proceeds  of  the  Church  Farm,  by  Trinity 
Church  to  its  own  use,  and  negating  any  tenancy  iu  common, 
or clain  of  tha  kind.) 

On  crass-examination^  Mr.  Johnson  testified,  that  he  baa 
always  understood  the  church  claimed  title  to  the  land  in  dis- 
pute, in  this  cause,  under  a  grant  from  dueen  Anne.  He  does 
not  recollect  of  any  ancient  surveys  in  the  possession  of  ihe 
church  as  part  of  its  records  or  evidences  of  title,  showing 
what  was  the  northern  limit  of  the  Queen's  farm.    He  does 
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sot  recollect  of  any  copy  of  the  Dutch  patent  to  Anneke  Jans' 
or  Bogardus,  being  in  possession  of  the  corjioration. 

Samuel  Gilford,  Jr.,  testified,  January  4,  1842,  that  he 
resided  in  the  city  of  New  York,  and  is  in  the  68th  year  of  his 
age,  and  has  resided  in  the  city  ever  since  his  birth,  except 
during  the  revolutionary  war.  He  returned  to  the  city  in  Sep- 
tember, 1783.  He  has  been  acquainted  with  the  estate  of 
Trinity  Church,  for  more  than  fifty  years  last  past  (The  wit- 
ness then  described  it.)  He  cannot  state  the  eastern  bounds  of  the 
Church  Farm,  but  has  always  understood  that  it  embraced  the 
property  held  by  Lispenard,  the  property  called  Brannan's  Gar- 
den, that  occupied  by  Colonel  Burr  called  Richmond  Hill,  the 
land  occupied  by  Williamson,  called  Williamson's  Nursery,  and 
the  land  occupied  by  General  Morton,  which  bounded  on 
Christopher  street.  He  became  conversant  with  this  property, 
when  a  boy,  the  more  from  being  in  the  habit  of  going  fre« 
quently  through  this  part  of  the  city,  to  visit  the  family  of  old 
Mr.  Clarke,  who  lived  at  Greenwich,  and  owned  the  estate 
called  Chelsea.  He  was  also  in  the  habit  of  visiting  the  boys  of 
Mr.  Lispenard's  family,  and  when  at  college  from  1789  to  1793, 
the  collegians  were  in  the  habit  of  frequenting  this  part  of  the 
city  to  bathe,  and  for  recreation,  both  at  Brannan's  Garden,  and 
at  the  place  afterwards  held  by  General  Morton,  where  cherries 
were  to  be  procured.  This  part  of  the  city  was  generally  re- 
puted to  belong  to,  and  to  be  exclusively  held  and  possessed  by 
the  corporation  of  Trinity  Church,  and  by  tenants  of  or  pur- 
chasers underthat  corporation.  The  land  on  Warren,  Chambers 
and  Reade  streets,  and  that  part  of  Duane  street,  lying  a  short 
distance  from  Broadway,  and  also  the  land  on  Broadway,  from 
Partition  street  to  the  neighborhood  of  Duane  street,  was 
universally  considered  to  be  part  of  the  Church  Farm,  and  so 
far  as  he  has  ever  known  or  heard,  and  as  he  believes,  has  always 
since  the  peace  of  1783,  been  in  the  peaceable  and  uninterrupted 
possession  of  Trinity  Church,  and  of  tenants  and  purchasers 
under  the  church,  excepting  only  that  he  recollects  a  great 
many  years  ago  to  have  heard  that  a  fence  had  been  put  up  by 
people  claiming  against  the  church,  and  was  pulled  down  by 
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persons  employed  by  the  church.  With  this  exception,  he  has 
Dot  known  or  heard  that  the  chnrch  title  was  disputed  until 
a  few  years  past.  He  has  never  known  or  heard  of  any  lot  on 
either  of  the  streets  last  mentioned,  or  on  any  other  part  of  the 
Church  Farm,  being  held  or  possessed  under  any  other  title  or 
claim  save  that  of  Trinity  Church. 

On  cross-examinatunij  Mr.  Gilford  testified,  that  the  land 
northward  from  Chambers  street  to  Christopher  street,  and  from 
the  North  river  to  Chapel  street,  and  in  that  direction  towards 
Christopher  street,  in  1786, 1787, 1788  and  1789,  was  generally 
vacant,  except  places  enclosed,  viz.  Yaaxhall,  Curtenius's  fur- 
nace, Lispenard's  brewery  and  dwelling  house  and  gardens, 
Brannan's  garden,  Richmond  Hill  house,  Williamson's  nursery, 
which  he  considered  was  the  northern  boundary  of  the  Church 
Farm  ;  (Williamson  told  him  he  had  a  lease  from  the  church  ;) 
General  Morton's  place,  west  side  of  Greenwich  road,  and  Har- 
rison's brewery.  These  are  all  the  enclosures  he  recollects. 
He  does  not  know  that  any  persons  paid  rent  for  the  vacant 
grounds. 

Benjamin  M.  Brown  testified,  September  19,  1843,  that 
he  was  in  the  6lst  year  of  his  age,  and  has  always  re- 
sided in  the  city  of  New  York,  except  for  the  last  five  years. 
His  father,  William  Brown,  was  for  37  years  prior  to  his  re- 
signation in  1819,  sexton  of  St.  Paul's  Church,  and  deponent 
from  his  early  boyhood  was  in  the  constant  habit  of  pas- 
sing through  and  over  the  land  called  the  Church  Farm. 
That  in  1830  he  was  elected  a  vestryman  of  the  corporation 
of  Trinity  Church,  and  continued  such  until  his  removal 
from  the  city  in  1839,  and  during  all  that  time  took  an 
active  part  in  the  management  of  the  property  and  affairs 
of  the  corporation ;  and  was  for  eight  years  a  member  of  the 
standing  committee,  to  whom  such  management  was  more 
particularly  confided.  (This  witness  testified  like  the  others, 
as  to  the  extent  of  the  Church  Farm,  and  its  exclusive 
possession  and  enjoyment  in  severalty  by  Trinity  Church.) 
At  the  period  of  his  earliest  recollection,  there  were  but  few 
houses  in  Chambers,  Reade,  or  Barley  (now  Duane)  streets,  or 


«86  CASES  m  OHANCERt. 

Bogaidat  ▼.  THdUj  Chiireh. 

in  the  lower  part  of  Warren  street,  where  it  intersects  the 
Greenwich  road,  now  Greenwich  street.  North  of  Warren 
street  was  a  bill,  over  which  this  road  passed.  After  rising  the 
hill,  the  first  building  on  the  west  side  was  Harrison's  brewerf  ^ 
close  to  the  North  river,  and  in  or  about  the  block  between  Jay 
and  Harrison  streets.  On  the  east  side  of  the  road,  nearly  op* 
posite  the  brewery,  was  Speth's  oil  mill,  in  or  near  Harrison 
street.  The  next  improvement  was  Lispenard's  place  of  iveveral 
acres  of  land,  lying  along  the  Greenwich  road.  His  mansioo 
house  was  east  of  and  at  some  distance  from  the  road,  and  near 
to  what  is  now  called  Desbrosses  street.  North  of  Lispenard's, 
was  a  tavern,  a  place  of  public  resort,  called  Brannan's  Garden, 
which  was  also  on  the  east  side  of  the  Greenwich  road,  and 
adjoined  what  is  now  called  Spring  street.  North  of  and  adjoining 
to  Spring  street,  and  als  >  on  the  east  side  of  the  road,  was  Rich- 
mond Hill,  containing  several  acres  of  land,  on  which  Gol.  Burr 
resided.  The  mansion  house  thereon  is  now  called  the  Rich- 
mond Hill  Theatre,  between  Charlton  and  Yandam  streets,  and 
stood  near  where  it  now  stands,  on  a  hill  since  levelled.  North 
of  Richmond  Hill,  on  the  same  side  of  the  road,  was  an  exten- 
sive garden  and  nursery  of  trees,  occupied  by  one  Williamson, 
called  Williamson's  Nursery,  throngh  which  now  pass  the 
streets  called  Le  Roy,  Morton  and  Barrow  streets.  Next  to  this 
nursery,  on  the  same  side  of  the  road,  there  was  a  piece  of  land 
adjoining  Christopher  street,  on  which  was  a  tavern  called  the 
Indian  King,  and  opposite  to  it  and  to  the  nursery,  was  a  piece 
of  land  lying  on  the  west  side  of  the  Greenwich  road,  along 
which  there  was  a  long  hedge  of  while  thorn,  and  which  was 
possessed  by  General  Morton,  and  extended  from  Christopher 
to  Le  Roy  street ;  all  which  parcels  of  land,  at  the  time  of  his 
first  knowledge  of  them,  were,  and  ever  since  have  been  gene- 
rally reported  and  considered  to  be  parcels  of  the  land  called 
the  Church  Farm,  and  to  be  held  under  leases  from  the  corpo- 
ration of  Trinity  Church.  The  land  occupied  by  Lispenard 
being  always  designated  as  Lispenard's  lease ;  that  occupied  by 
Brannan,  as  Mareschalk  or  Brannan's  lease ;  that  occupied  by 
Col.  Burr,  as  Mortier's  or  Burr's  lease ;  and  that  occupied  by 
Williamson,  as  Williamson's  Nursery  or  Garden* 
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William  H.  Harison  testified,  (before  the  examiner,  Nor. 
7, 1846,)  Ihat  he  resided  in  the  city  of  New  York,  and  had  so 
resided  from  his  birth,  and  always  on  the  western  side  of  the 
city ;  is  now  50  years  of  age.    He  is  a  member  of  the  vestry  of 
Trinity  Church,  and  is  the  comptroller  thereof.    He  was  elected 
a  vestryman  in  1S33.  and  has  continued  such  ever  since;  and 
in  1842,  he  was  appointed,  and  has  ever  sitice  been  comptroller. 
The  office  of  comptroller  was  first  established  in  1816.    His 
father,  Richard  Harison,  now  deceased,  was  first  comptroller, 
and  served  twelve  years.    During  the  greater  part  of  the  time 
bis  father  was  comptroller,  they  kept  their  offices  together,  and 
he  gave  him  such  assistance  as  he  required.    The  comptroller 
has  the  general  charge  of  the  fiscal  and  temporal  affairs  of  the 
corporation,  under  the  direction  of /the  vestry.    The  rents  and 
all  other  moneys  are  received  in  his  office,  and  no  moneys  dis- 
bursed or  paid,  (except  small  office  expenses,)  but  upon  his 
check.     The  comptroller  negotiates  all  sales  and  lettingSy  under 
the  advice  of  a  committee  of  the  vestry.    The  deponent  has 
been  acquainted  for  some  time  back  with  all  leases  and  sales  of 
its  real  property,  and  the  rents  and  proceeds  of  sales,  and  the  up- 
plication  and  payments  thereof.    He  was  more  particularly  ac- 
quainted with  them  from  1834  to  1840,  whilst  a  member  of  the 
standing  committee^    Since  he  became  comptroller,  he  of  course 
knows  every  item.    Whilst  his  father  was  comptroller,  he  had  a 
general  knowledge  thereof.    He  frequently  had  the  accounts  to 
copy,  and  saw  the  check  book  at  all  times.    He  has  known  the 
property  bounded  by  Warren  street,  the  North  river,  Christopher 
street,  West  Broadway,  Duane  street,  thence  to  Broadway,  and 
along  that  street  to   Warren  street,  from  his  childhood,  and 
hardly  any  changes  were  ever  made  therein,  without  being 
noticed  by  him  immediately.    Etiows  of  sales  of  lots  therein 
by  the  church  at  an  early  date,  say  1810  or  1811.    Since  1815, 
he  knew  of  sales  constantly.    It  was  called  the  church  property, 
and  the  occupants  reputed  to  be  tenants.    In  1824  to  1826,  he 
knew  of  a  great  deal  of  property  being  let,  and  the  particulars 
of  the  leases.    Since  he  became  comptroller,  he  knows  every 
transaction.    There  have  been  several  sales  in  fee,  and  many 
lots  leased,  or  leases  renewed.    No  person  ever  joined  with  the 
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church  ia  the  deeds  or  leases  of  their  property  to  bis  knowledge ; 
but  they  were  executed  exclusively  by  the  corporatioa  of  Trinity 
Church.  His  father  was  for  a  great  number  of  years  clerk  of 
the  corporation,  prior  to  his  being  comptroller,  and  all  convey- 
ances were  drawn  under  his  direction,  and  he  frequently  saw 
the  conveyances  and  leases  so  drawn  by  him.  The  rents, 
issues,  profits,  and  proceeds  of  sales  of  all  the  property  in  the 
possession  of  the  church,  within  the  bounds  before  described,  as 
far  as  he  knows  and  believes,  have  been  received  and  enjoyed 
by  the  corporation  of  Trinity  Church  and  their  assigns,  and  are 
yet  so  received  and  enjoyed.  He  is  positive  during  the  time  of 
his  connection  with  the  corporation,  and  as  respects  the  portions 
of  the  property  remaining  unsold  and  not  granted  away.  To 
the  best  of  his  knowledge,  they  were  received  to  the  sole,  sepa- 
rate use  and  benefit  of  the  corporation  of  Trinity  Church.  He 
never  knew  or  heard  but  that  the  church  claimed  to  be  owners 
jn  fee,  and  of  right  to  receive,  and  did  receive,  as  sole  owner  of 
the  lots  of  land  described,  to  their  own  use  and  benefit,  the  rents, 
issues,  avails,  profits,  and  proceeds.  His  knowledge  extends 
back  to  the  time  before  testified  to.  He  never  heard  or  knew 
any  thing  to  the  contrary,  or  of  any  accounting  or  payment  of 
any  part  of  such  rents,  issues,  profits,  avails  and  proceeds  of 
sales,  to  any  person  or  persons,  claiming  the  same  as  of  right, 
under  title  adverse  to  the  corporation,  or  as  tenants  in  commcHi 
with  it,  or  claiming  any  other  estate  therein  ;  and  never  heard 
of  any  demand  upon  that  corporation  for  such  accounting  and 
payment  by  any  person,  except  the  demand  in  this  suit.  He 
does  not  know  and  has  never  heard,  that  the  corporation  ever 
held  or  possessed  their  lands,  or  any  part  thereof,  or  any  estate 
or  interest  therein,  or  any  rents,  issues,  profits,  sCvails,  or  proceeds 
of  the  same,  or  any  part  thereof,  or  any  share  or  interest  therein, 
or  any  part  thereof,  in  common  or  undivided  with,  or  as  trustee 
of  any  person  whomsoever. 

On  cross-examincUion,  Mr,  Harison  testified,  that  he  believes 
the  minutes  of  the  vestry  are  regular  and  complete  from  1705  to 
the  present  date.  He  does  not  know  of  any  deficiency  of  evi- 
dence to  maintain  the  title  of  the  church  to  the  lands  above  de- 
scribed ;  on  the  contrary,  he  believes  the  quantity  of  evidence  if 
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overwhelming.  He  could  tell  the  rent  of  any  lot  thereof.  The 
charclr  has  the  lease  or  counterpart.  It  is  probable  there  may 
be  some  old  account  books  of  the  treasurers,  but  he  never  re- 
ferred 10  them.  He  believes  the  taxes  were  invariably  paid  by 
the  tenants.  If  the  taxes  were  paid  by  the  church  of  such  of 
the  lands  as  were  not  let  at  those  dates,  he  could  only  ascertain 
the  fact  and  the  amount,  from  those  accounts  in  the  old  books, 
although  he  is  not  sure  that,  as  the  law  was  then,  church  prop*- 
erty  was  always  taxed.  The  seal  of  the  corporation,  has  as 
lonsf  as  he  has  known,  and  always  as  he  believes,  been  exclu- 
sively in  the  keeping  of  the  clerk,  who  is  a  corporate  officer; 
and  is  never  used  but  under  authority  from  the  vestry,  general 
or  special.  Their  deeds  of  conveyance,  and  all  other  acts  and 
leases,  are  always  sealed  with  their  corporate  seal. 

48.  The  defendants  then  read  in  evidence,  an  exemplification 
from  the  office  of  the  secretary  of  state,  of  the  commission  from 
Queen  Anne  to  Lord  Cornbury,  as  governor  of  the  province, 
dated  the  fifth  day  of  December,  in  the  first  year  of  her  reign. 
Amongst  the  powers  conferred  upon  him,  he  was  authorized  to 
make  grants,  and  conveyances  of  land  in  the  province,  which 
on  being  passed  in  the  secretary's  office,  and  sealed  with  the 
great  seal  of  the  province  and  entered  on  record,  were  to  be 
valid  and  effectual  to  vest  the  title  in  the  grantees. 

COMPLAINANTS  TESTIMONY. 

Elizabeth  Bogardus,  testified,  February  5th  1842,  that  she 
is  74  years  of  age,  and  is  the  widow  of  John  Bogardus,  the 
original  complainant,  to  whom  she  was  married  in  1783. 

In  the  spring  of  1784,  she  and  her  husband  came  to  the  city  of 
New  York  on  a  visit  to  his  father,  Cornelius  B.,  who  then  lived 
in  a  frame  house  on  the  south  or  lower  corner  of  Chambers  street 
and  Broadway,  with  his  wife,  one  daughter,  his  son  Henry,  and 
the  wife  and  child  of  the  latter,  and  a  son  of  C.  B.'s  wife.  Cor- 
nelius B.  spoke  of  the  house  and  the  land  he  lived  on,  as  being 
part  of  the  land  inherited  by  him,  and  the  other  heirs  of  Anneke 
Jans,  commonly  called  at  that  time  by  him  and  others,  the 
Dominie's  Bowery  and  the  Dominie's  Hook,  which  extended 
northwardly  from  Chambers  street ;  she  does  not  remember  bow 
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far.  He  always  spoke  of  the  Dominie's  Bowery  and  the  Domi- 
nie's Hook  as  being  the  lands  he  claimed.  He  lived  in  that 
house  for  three  years  after  the  peace. 

About  a  year  after  the  close  of  their  visit,  the  deponent  and 
her  husband  returned  to  New  York,  and  lived  in  a  house  at  the 
aouth  or  lower  comer  of  Broadway  and  Reade  street,  with  her 
husband's  brother  H.  B.,  all  of  whom  were  put  in  possession  by 
Cornelius  B.,  as  his  tenants.  Mrs.  Alexander  came  to  live  there 
with  Heniy.  Henry  moved  away  in  about  six  months  after 
deponent  went  there  to  live.  We  occupied  a  separate  part  of 
the  house  while  there.  Deponent  and  her  husband  lived  there 
about  four  or  five  weeks,  and  then  removed  to  a  vacant  house 
and  lot  at  the  north  corner  of  Reade  and  Chapel  streets,  were 
put  in  the  same  by  Cornelius  B.,  as  his  tenants,  and  lived  there 
more  than  a  year.  The  house  is  still  standing  and  is  occnpied 
as  a  blacksmith's  shop,  being  on  the  now  corner  of  Hudson  street 
and  West  Broadway  When  they  left  this  house,  Cornelius  B., 
put  them  as  his  tenants  into  a  house  in  Chambers  street  on  the 
north  side,  about  three  lots  west  of  Broadway,  where  Thomas 
Eagles  had  lived  several  years,  and  then  lived.  He  held  as 
tenant  under  the  Malcolm's  as  she  understood,  who  claimed  to 
be  heirs  of  Anneke  Jans.  He  gave  up  the  possession  to  one 
McGullum,  who  as  deponent  understood,  gave  up  his  possession 
to  the  Malcolm's.  Deponent  and  her  husband  next  moved  into 
a  house  in  Warren  street,  as  tenants  of  one  Carpenter,  and  lived 
there  one  year,  and  then  they  lived  in  a  house  between  Cham- 
bers and  Reade  streets,  about  three  years,  and  after  that  in  a 
house  near  where  Masotiic  Hall  now  is.  Cornelius  Bogardus 
left  the  city  of  New  York  about  the  time  she  and  her  husband 
moved  from  the  Reade  street  house,  now  a  blacksmith's  shop. 

Cornelius  B.,  sold  clay  from  a  clay-pit,  situate  betwixt  Reade 
and  what  is  now  called  Thomas  street,  and  near  Hudson  street. 
His  claim  to  it  was  notorious,  and  it  was  always  talked  that  it 
belonged  to  him,  and  no  one  disputed  it.  He  made  them  pay  a 
shilling  a  load  for  it,  and  sued  some  who  did  not  pay,  and  col- 
lected from  them. 

Dominie's  Hook  and  Dominie's  Bowery  were  spoken  of  as 
'  two  distinct  pieces  of  land ;  she  cannot  say  which  was  the 
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sixty-two  acre  piece.  She  was  shown  by  her  father-in-law,  a 
part  of  the  lands  called  by  those  names,  which  he  and  others 
claimed  as  heirs  of  Anneke  Jans,  all  the  land  along  the  river 
northerly  of  Warren  street,  where  Greenwich  and  Hudson  streets, 
now  run,  including  Lispenard's  place,  and  all  others  west  of 
what  is  now  West  Broadway,  That  this  land  lay  open  and 
vacant,  and  but  little  of  it  besides  Lispenard's  was  fenced  in ; 
and  she  heard  from  Cornelius  B.,  and  others,  that  he  had  plough- 
ed and  raised  a  quantity  of  wheat,  on  a  field,  part  of  that  land,  be- 
fore the  revolution^  and  just  as  he  was  going  to  reap  it,  some 
persons  broke  into  the  field  and  destroyed  it. 

Several  persons  were  put  into  possession  of  parcels  of  that 
land  by  Cornelius  B.,  viz :  William  Harris,  Abraham  Dela- 
mater,  John  Duffie,  John  Smith,  John  Johnson,  Michael  Sati- 
ford,  and  Amos  La  Farge.  Cornelius  B.,  was  absent  from  the 
city  all  the  war.  At  the  peace,  he  came  tolive  with  La  Farge, 
as  a  boarder.  All  these  persons  paid  rent  to  Cornelius  B.,  while 
deponent  was  there  on  a  visit,  and  was  living  in  the  houses  in 
Reade  street ;  and  tlie  receipt  of  rents  from  them  was  spoken  of 
by  him  in  her  presence.  The  houses  so  let  by  him,  were  small 
wooden  houses  of  no  great  value. 

Cornelius  B.,  put  his  brother  Lewis  into  possession  as  liis 
tenant,  of  a  house  and  lot,  near  and  perhaps  on  what  is  now 
Hudson  or  St.  John's  square.  It  was  a  slightly  built  house,  call- 
ed a  possession  house,  and  surrounded  by  a  fence,  inclosing  as 
much  land  as  is  now  in  that  square,  or  more.  Cornelius  B., 
claimed  this  as  his,  and  took  possession  of  it  as  part  of  the  tract 
called  Dominie's  Hook  and  Dominie's  Bowery.  Lewis  Bogardus 
kept  possession  of  it  as  such  tenant,  for  six  or  seven  months,  and 
as  deponent  believes,  until  about  the  time  Cornelius  B.  left  the  city, 
which  was  in  1786  or  1787,  as  she  believes.  Deponent  used 
very  often  to  visit  Lewis  B.  in  that  house,  then  called  the  pos- 
session  house,  and  he  never  was  disturbed  in  the  possession  of 
the  house  or  lot,  but  occupied  both  quietly  and  peaceably,  with- 
out interruption  from  any  person,  but  his  wife  was  afterwards 
turned  out.    Cornelius  B.  said  his  taking  possession  of  that 
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piece  of  land,  was  the  same  as  talcing  possession  of  the  whale 
land  which  ihe  heirs  claimed  as  heirs  of  Anneke  Jans. 

That  a  Mrs.  Broad  enter 'it  upon  and  took  possession  ot 
a  piece  of  ground,  near  North  Moore  street,  called  the  Fort, 
claiming  to  own  it  as  one  of  those  heirs.  There  was  a  sort 
of  breastwork  and  trench,  and  a  bouse  within  it.  She  drove 
away  people  who  came  to  take  earth  from  the  batiks  of 
the  fort,  by  throwing  boiling  water  on  them.  She  kept  pos- 
session un  ii  tnrbed,  from  the  tim^  the  British  left  till  1787  or 
1788,  claiming  as  such  heir.  She  claimed  all  the  land  out- 
side of  the  fort  and  along  the  river  above  and  below.  There 
were  several  instances  of  open  controversy  between  the  church 
and  her  father-in-law,  after  the  peace.  He  set  up  a  fence  near 
Provost  street,  inclosing  may  be  100  feet  qnare,  to  take  possession 
of  the  whole  tract  and  show  his  claim  of  title  ;  and  af  er  ii  had 
stood  several  days,  some  persons  tore  it  down  and  burnt  the 
fence  boards.  The  church  party  after  this  built  a  fence  on  the 
vacant  land,  and  this  was  burnt  by  the  Boganlus  party.  This 
was  in  the  day  time,  many  were  engaged  in  the  conflict  that 
ensued,  great  violence  was  used  and  the  church  party  finally 
drove  the  other  off,  the  recorder  of  the  city  being  there  as  it  was 
fiaid,  to  assist  the  church  party.  In  one  of  these  quarrels,  some 
of  Cornelius  B.'s  men  were  taken  up  by  the  city  government 
and  he  became  bail  for  them,  but  they  were  never  punished. 

Lewis  Bogardus's  wife  was  with  force  put  out  of  the  lioase 
he  held,  in  his  absence,  with  her  children  and  furniture,  by  men 
who  said  they  did  it  under  authority  of  Trinity  Church.  He 
went  and  found  another  place.  Deponent  has  no  interest  in  this 
suit. 

Cross-examined,  the  witness  testified,  the  Dominie's  Bowery 
and  Dominie's  Hook  composed  one  parcel  of  land  as  she  has 
always  understood,  and  lay  between  Broadway  and  the  North 
river,  bounded  on  the  south  by  the  north  line  of  Warren  street, 
north  by  the  south  side  of  Duane  street  as  far  as  Chapel  street, 
then  went  up  Chapel  nearly  to  Beach  street,  then  took  a  turn 
and  came  back  to  Chapel,  then  went  up  to  a  little  above  Laight 
street,  then  to  Greenwich  street,  and  up  that  street  to  a  stone 
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bridge  where  Canal  street  now  is,  and  then  ran  to  the  river.  The 
Bowery  or  Hook  did  not  include  Lispenard's  farm.  All  her  in- 
formation about  this  is  derived  from  her  father-in-law  and  his 
famil7. 

She  does  not  know  how  he  got  possession  of  the  two  houses 
and  lots  on  Broadway,  in  which  he  and  his  sons  lived  after  the 
peace,  nor  whether  he  paid  rent  for  them.  Knows  nothing  of 
any  demand  or  distress  for  rent.  Does  not  know  who  went 
into  the  house,  corner  of  Broad  way 'and  Chambers  when  Corne- 
lius B.  left  it.  Mrs.  Alexander  remained  in  possession  of  the 
house  corner  of  Reade  street  when  deponent  left  it.  Cornelius 
B.  was  never  in  possession  of  either,  after  he  removed  from  the 
city.  The  lot  occupied  by  Eagles  on  Chambers  street,  she 
thinks  was  the  fifth  lot  from  Broadway.  Does  not  know  how 
or  under  whom  he  first  occupied  it ;  heard  his  children  say  he  had 
promised  when  he  left  it,  to  give  it  up  to  the  Malcolm's.  One 
of  his  sons  told  her  that  Eagles  was  angry  because  McCullum 
had  given  it  up  to  Mulcolm. 

The  house  in  Warren  street  deponent  lived  in  a  part  of  as 
stated,  was  rented  by  her  husband  from  one  Carpenter;  does 
not  know  how  Carpenter  held  it.  All  she  knows  as  to  Harris, 
Delamater,  Dnffie,  Smith,  Johnson,  Stanford  and  La  Farge,  being 
put  in  possession  of  their  respective  lots,  by  Cornelius  B.,  is  that 
she  understood  from  her  father-in-law,  and  others  of  the  family 
that  this  was  the  case  and  that  those  persons  paid  him  the  rent. 

The  house  she  and  her  husband  lived  in  at  the  corner  of 
Chapel  and  Reade  street,  was  on  the  north  side  of  Reade  and 
the  west  side  of  Chapel  street ;  there  were  two  lots  with  the 
house,  and  the  premises  were  vacant  when  they  moved  in.  She 
does  not  know  who  possessed  it  before,  nor  who  came  in  when 
they  left  it.  Cornelius  B.  did  not  take  possession,  she  does  not 
know  why ;  and  cannot  say  how  he  got  possession  of  any  of  (he 
lots  she  has  spoken  of.  Hs  never  resumed  possession  of  any  of 
the  property,  or  received  any  rents,  after  he  left  the  city,  to  her 
knowledge.  It  was  understood  in  the  family  and  gfenerally  re- 
ported that  he  had  given  up  or  sold  out  to  the  church.  Does 
not  know  who  possessed  the  parcel  near  Hudson  Square,  before 
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Lewis  Bogardus  went  on  to  it ;  understood  from  the  family  that 
Cornelius  B.  put  him  into  possession,  and  that  the  church  turned 
him  out  Cornelius  did  not  again  go  into  possession  of  it.  She 
does  not  know  how  Mrs.  Broad  got  into  possession  of  the  fort ; 
has  heard  she  claimed  as  an  heir  of  Anneice  Jans  a  part  of  the 
Dominie's  Bowery  and  Hook,  but  deponent  knows  nothing 
further  about  her  claim  ;  nor  about  her  length  of  possessioOi  or 
the  church  buying  her  out,  except  from  hearsay  and  report. 

She  has  not  known  or  heard  of  any  possession  by  Cornelius 
B.  or  any  of  his  family,  of  any  part  of  the  Church  Farm,  since 
he  removed  from  New  York  in  1786. 

Re-examined^  she  says  she  heard  the  church  gave  her  father- 
in-law  £650,  for  giving  up  his  right  This  she  heard  from  his 
sons  and  it  was  the  general  talk  in  the  family.  He  was  poor 
and  soon  spent  all  that  money. 

(Note. — The  complainants  depositions  were  taken  subject  to  all 
objections  to  the  questions  and  evidence,  which  might  be  pro- 
posed at  the  hearing.) 

Margaret  Driemer,  testified,  November  18th,  1841,  she 
was  83  years  of  age  in  June  1841.  When  she  was  seventeen, 
she  removed  to  New  York  with  her  father.  A  year  after,  she 
married  Dr.  Abram  Teller,  and  moved  to  the  upper  end  of  War* 
ren  street,  close  by  the  Presbyterian  meeting  house  near  the 
Park,  two  doors  from  Broadway  on  the  North  side ;  lived  there 
a  year ;  then  two  years  and  a  half  in  Slaughter-house  street ; 
then  a  year  by  the  Battery  gate ;  then  a  year  in  Chatham  Row, 
in  lawyer  Jones's  house  by  the  iron-handle  pump.  Were  there 
when  the  American  troops  came  into  New  York  and  the  English 
evacuated  the  city.  She  and  her  husband  then  moved  into  a  house 
he  hired  of  lawyer  De  Hart,  as  agent  of  widow  Brewinton,  on 
the  corner  of  Broadway,  the  west  side,  opposite  the  negro  bury- 
ing ground.  The  street  run  down  to  the  river,  but  did  not 
cross  Broadway.  In  front  of  it  were  the  red  barracks  behind 
the  old  jail.  Cornelius  Bogardus  lived  on  the  opposite  corner 
from  deponent,  in  a  pretty  old  wooden  bouse.  Deponent  lived 
there  2^  to  3  years,  and  Cornelius  B.  lived  there  when  she  moved 
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away.  He  claimed  to  own  the  house  and  lot  he  lived  in.  De- 
ponent does  not  know  under  what  title.  She  heard  him  and 
one  Sackett  talk  about  it.  He  said  at  that  time,  he  would  sell 
gravel  from  the  hill  at  the  foot  of  that  street,  and  that  he  had 
sold  gravel  from  there.  Rails  were  brought  down  the  river,  and 
a  fence  built  around  a  large  tract,  inclosing  the  gravel  hill  and 
the  possession  house.  The  fence  was  soon  after  torn  down  and 
the  rails  burnt  on  the  ground.  Afier  this  Bogardns  said  the 
possession  house  belonged  to  him  and  the  other  heirs,  and  was 
built  to  keep  their  possession.  The  people  that  burnt  the  fence 
were  in  uniform,  or  were  disguised  and  had  sticks,  but  no  arms* 
It  was  done  about  ten  in  the  evening,  about  two  years  after  the 
evacuation  of  the  city. 

Lawyer  Sackett  published  a  book  about  the  title  of  the  heirs 
to  the  property  in  possession  of  Trinity  Church,  and  the  heirs 
came  down  from  the  country,  said  they  would  go  to  law  about 
it,  and  then  the  heirs  put  up  this  fence. 

Cross-Examined, — My  husband  Dr.  Teller,  was  one  of  the 
Bogardus  heirs.  The  house  hired  of  De  Hart,  she  understood 
belonged  to  widow  Brewinton  ;  but  she  does  not  know  how  Mrs. 
B.  got  it.  It  was  a  part  of  what  was  called  the  Church  Farm* 
Deponent's  husband  paid  the  rent  of  the  house  to  De  Hart,  before 
the  dispute  took  plaoe.  The  reason  it  was  not  paid  afterwards 
was,  that  the  heirs  told  Dr.  Teller  not  to  pay  it,  because  the  prop- 
erty belonged  to  the  Bogardus's  heirs.  Our  goods  were  dis- 
trained for  rent  and  replevied.  The  rent  was  never  paid  nor 
called  for  after  that  to  my  knowledge.  De  Hart  came  and 
wanted  the  house  given  up  to  Mrs.  B.  which  was  refused,  but 
Dr.  Teller  said  he  was  going  into  the  country  and  she  might 
then  have  possession.  He  moved  out  and  delivered  up  the  key. 
The  house  Cornelius  B.  lived  in,  was  apart  of  the  Church  Farm, 
which  as  deponent  always  understood,  extended  up  Broadway, 
crossed  over  to  Lispenard's  brewery,  and  then  up  the  North 
river  to  Bayard's.  After  the  fence  was  burned,  the  church  and 
the  Bogardus  heirs  went  to  law,  and  were  in  law  when  deponent 
removed  from  the  city. 
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John  Rugar,  testified,  November  19lh,  1841,  that  he  was 
DiDely  years  of  age.  That  he  and  his  wife  went  to  the  city  of 
New  York  to  live,  in  1785,  lived  a  year  in  Murray-street,  and 
next  lived  a  year  at  the  corner  of  Warren  and  Chapel  streets. 
Then  moved  into  a  house  in  Warren  street,  called  Yauxhall, 
near  the  river,  on  the  east  side  of  the  road  leading  up  to  Green- 
wich, and  lived  there  three  years.  The  second  year,  he  thinks^ 
after  ho  went  to  New  York,  he  saw  a  fence  building,  east  of  the 
old  furnace,  along  the  east  side  of  Greenwich  road,  running  up 
from  Tauxhall  and  off  in  an  easterly  direction.  The  fence  was 
cut  down  and  burned  the  evening  of  the  day  it  was  put  up. 
Deponent  did  not  know  any  of  the  men  concerned  in  or  direct- 
ing, either  the  building  or  destroying  the  fence.  He  knew  a 
Mr.  Bogardus  in  those  times,  but  did  not  know  where  he  lived. 

Cross-examined,  the  witness  testified,  he  understood  the  land 
about  Tauxhall  belonged  to  Trinity  Church.  Does  not  know 
the  extent  of  the  land  of  which  this  was  said.  Yauxhall  was 
a  large  inclosure  ;  was  not  then  used  as  a  garden,  but  was  af- 
terwards. There  was  a  pottery  on  it  then.  Deponent  hired 
one  room  there,  of  a  man  who  hired  the  whole  of  Yauxhall, 
and  let  out  the  rooms.  The  ground  inclosed  by  the  fence  he 
saw  built,  was  vacant  ground,  beyond  which  and  towards  Lis- 
penard's,  there  were  several  houses.  Lispenard's  brewery  was 
on  the  road  near  the  river ;  his  house  was  off  to  the  east,  on 
the  same  side  of  the  road  with  the  brewery.  All  the  land  be- 
yond I<ispenard's,  was  inclosed  with  fences  up  to  the  place  where 
the  old  state  prison  was.  The  fence  that  was  cut  down  and 
burnt,  was  never  put  up  again,  as  deponent  knows  and  believes. 

Mary  Bogardus,  testified,  November  19,  1841,  that  she  is 
seventy-ihree  years  old,  and  is  the  widow  of  James  C.  Bogar- 
dus. She  moved  with  him  into  the  city  of  New  York,  in  April, 
1786.  They  first  lived  in  a  house  at  the  corner  of  Broadway 
and  Chambers  street.  The  house  was  her  father-in-law's,  Cor- 
nelius C.  Bogardus.  who,  with  his  family,  and  the  family  of  his 
son  Henry,  lived  in  the  house.  In  the  winter  following,  Corne- 
lius B.  moved  into  the  country.  Henry  and  James  and  their 
families,  remained  in  the  house  till  the  following  May.    They 
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lived  there  quietly  and  peaceably,  and  no  one  called  for  rent 
that  she  kaevr  of.    She  never  heard  Cornelius  B.  say  the  house 
belonged  to  him.  or  that  the  church  or  any  one  else  claimed-  it 
against  him.    He  lived  in  it,  and  she  thought  it  was  his.    She 
never  saw  the  gravel  hill  at  the  foot  of  (Jhambers  street,  but 
has  heard  him  say  he  had    sold  gravel  from  it.    A  person  at 
the  sand  or  clay  hill,  sold  the  gravel,  and  kept  an  account  of 
it,  and  gave  accounts  of  it  to  her  father-in-law.    Never  saw  him 
pay  any  money  to  the  latter.     Deponent  heard  of  the  possession 
house,  and  of  Lewis  B  jgardus  being  put  in  possession  of  it,  on 
a  hill  near  Lispenard's.    She  has  heard  of  a  fence  being  burned 
down  near  the  possession  house;  this  was  the  year  before  she 
went  to  the  city.    Lewis  B.  was  not  in  the  possession  house 
long.      When    deponent  and   her  husband  left  the  corner  of 
Chambers  street,  they  lived  six  months  in  a  house  in  Warren 
street,  near  Broadway,  and  then  a  year  and  a  half  in  Broadway, 
a  few  doors  below  Chambers  street.    They  then  removed  to  the 
country.    She  never  heard  of  the  claim  of  the  heirs  of  Anneke 
Jans  to  the  ^property  of  the  church  while  she  lived  in  New 
York,  nor  until  of  late  years.     Her  father  in-law  was  always 
called  the  heir  of  Anneke  Jans.    She  never  heard  his  right  to 
the  house  he  lived  in,  or  to  sell  the  gravel,  disputed. 

Cross-examined. — The  gravel  hill  was  an  open  common. 
Isaac  Bush,  the  brother-in-law  of  Cornelius  B.,  was  the  man 
who  sold  the  gravel.  He  lived  with  Cornelius  B.,  and  acted 
for  him.  She  does  not  know  who  claimed  the  land  in  and 
about  Warren  street,  while  she  lived  in  the  city,  nor  that  it  was 
possessed  by  tenants  of  Trinity  Church,  or  claimed  by  the 
church.  The  possession  lot,  was  inclosed  by  a  high  fence ;  was 
a  large  lot,  and  used  for  a  pasture,  as  she  heard.  She  cannot 
say  who  went  into  the  house,  corner  of  Chambers  street,  when 
they  left  it.  No  rent  was  demanded  of  any  of  the  Bogardus^s 
while  they  lived  there.  Lewis  B.  left  the  possession  house,  be- 
fore deponent  removed  from  the  corner  of  Chambers  street. 
She  does  not  know  who  occupied  it  after  Lewis  B.  left  it  She 
has  heard  of  a  large  piece  of  land  called  the  Church  Farm, 
whilst  or  since  she  lived  in  New  York.  She  knows  nothing 
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of  its  bounds  or  extent ;  and  does  not  know  that  any  part  of  it 
was  claimed  by  the  heirs  of  Anneke  Jans ;  but  Cornelius  C. 
Bogardus  claimed  the  Dominie's  Hook  as  such  lieir,  against  the 
church,  and  also  other  land  towards  the  battery. 

Oeorob  W.  Chapman,  testified,  August  9th,  1S42,  that  he  is 
eighty-one  years  of  age.  He  came  to  this  city  in  1790,  and  re- 
sided in  Greenwich  street.  He  knew  an  old  woman  who  lived 
in  an  old  redoubt,  and  she  lived  there  until  she  was  dug  away, 
when  she  made  a  compromise.  This  was  not  earlier  than  1793, 
or  later  th^n  1795.  Old  Mr.  Thomas  Barrow  was  there,  and 
represented  the  church.  The  old  woman  defended  herself  with 
hot  water,  against  those  who  came  to  dig  her  out.  Deponent 
advised  her  to  hold  on  her  possession  until  she  could  get  some- 
thing for  it,  because  he  thought  it  was  in  the  way  of  opening 
Greenwich  street. 

The  land  bounded  south  by  Chambers  street,  west  by  the 
river,  north  by  what  is  now  Canal  street,  and  east  by  what  is 
now  West  Broadway,  was  nearly  the  whole  of  it  enclosed.  Does 
not  recollect  any  of  it  that  was  unioclosed,  except  the  part  west 
of  Greenwich  street,  which  was  open. 

Cross-examined. — ^The  witness  testified,  that  the  redoubt  was 
nearly  at  the  foot  of  Chambers  or  of  Reade  streets,  in  the  neigh- 
borhood of  that,  and  he  believes  about  one-half  of  it  was  on 
what  is  now  Greenwich  street.  It  was  not  large:  was  sixty 
yards  inside,  perhaps  eighty.  His  impression  is,  that  the  object 
of  digging  away  the  redoubt,  was  to  open  Greenwich  street* 
He  theti  thought  the  dispute  was  between  Mrs«  Broad  and  the 
city  corporation  ;  he  understood  afterwards,  it  was  her  and  Tri- 
nity Church.  He  knows  nothing  of  any  compromise  between 
them,  except  by  common  report.  He  never  heard  either  from 
her ;  or  how  she  claimed,  or  that  she  claimed  under  the  same 
right  as  the  Bogarduses.  The  dispute  between  her  and  Trinity 
Church,  as  he  heard  afterwards,  was  about  the  claims  of  the 
Bogardus  family  for  property  held  by  the  church.  (The  three 
last  answers,  were  on  the  complainant's  examination.)  There 
was  a  brewery  on  the  west  side  of  Greenwich  street,  called 
RhinelandeHs,  he  thinks ;  this  was  above  Duane,  and  perhaps 
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abovv^  Jay  or  Harrison  streets.  On  the  east  side  of  Greenwich 
road,  was  Spader's  oil  mill.  Does  not  recollect  any  other  build- 
ing above  that,  at  that  time,  till  they  came  to  Lispenard's.  There 
was  a  fence  which  ran  from  Lispenard's  to  the  east  part  of  the 
redoubt,  and  then  turned  east  and  ran  up  Barley  street  to  Broad- 
way. Deponent  does  not  know  whether  Spader's  mill  was  con- 
sidered church  property.  He  considered  it,  and  all  the  property 
east  of  the  fence,  to  be  Lispenard's. 

The  complainants  next  read  in  evidence  from  the  recital  there- 
of, a  patent  or  ground  briefe,  from  Petrus  Stuyvesant,  governor 
of  the  New  Netherlands,  to  Anneke  Jans,  widow  and  relict  of 
Dominie  Everardus  Bogardus,  dated  July  4th,  1664,  for  a  parcel 
of  about  62  acres  on  the  Island  Manhattans,  as  in  Gov.  NicoU's 
confirmation. 

l^he^  next  read  in  evidence  a  certified  copy  from  the  secre- 
tary's office,  of  the  deed  of  confirmation,  of  Gov.  NicoU's^  dated 
March  27,  1667,  described  in  the  bill  of  complaint.  The  recital 
and  description  in  this  deed,  is  as  follows ; 

"  Whereas  there  is  a  certain  parcel  of  land  lying  on  this 
island.  Manhattans,  towards  the  North  river,  which  in  the  year 
1636  was  the  land  and  bowery  of  Anna  Bogardus,  to  whom 
and  her  husband  Roelefe  Jansen,  it  was  first  granted  by  the  then 
Dutch  governor,  Walter  Van  Tweller,  at  which  time  the  said 
Roelefe  Jansen,  first  began  to  manure  the  said  land  and  to  build 
thereupon  ;  the  limits  whereof  did  then  begin  from  the  fience  of 
the  house  by  the  strand  side,  so  running  northeast  to  the  fifence 
of  old  Jans  land.     It's  in  length  two  hundred  and  ten  rod  ;  then 
going  along  the  fTence  of  the  said  old  Jans  land  southeast,  it 
reache(h  to  a  certain  swamp,  and  is  in  breadth  one  hundred 
rod,  and  striking  along  the  swamp  southwest,  it's  in  length  one 
hundred  and  sixty  rod,  and  from  the  swamp  to  the  strand  going 
west  it's  in  breadth  fifty  rod.    The  land  lying  on  the  south  side 
of  the  house  to  the  ffence  of  the  land  belonging  to  the  companyi 
and  so  to  the  east  side,  begins  at  the  ffence  and  goes  south  to  the 
posts  and  rayles  of  the  company's  land,  without  any  hindrance 
of  the  path ;  it's  in  breath  sixty  rod.    In  length  on  the  south 
side  along  the  posts  and  rayles,  one  hundred  and  sixty  rod.    Oq: 
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the  east  side  to  the  entrance  of  the  Chalk  Hooke,  in  breadth 
thirty  rod ;  and  along  the  said  Chalkie  Hook  on  the  north  side 
to  the  ffence  of  tne  land  before  mentioned,  going  west  is  iu 
length  one  hundred  rod  ;  amouniing  in  all  to  about  sixty  two 
acres/'  The  deed  then  referred  to  Gov.  Sluyvesant's  grant  last 
mentioned,  and  then  ratified,  confirmed  and  granted  the  premi- 
ses, unto  ihe  children  and  heirs  of  Anneke  Bogardus  deceased, 
in  fee,  rendering  and  paying  a  quit  rent. 

The  complainants  next  read  in  evidence  a  copy  from  the 
office  of  the  secretary  of  state,  of  a  grant  from  Gov.  Micoll^  to 
the  childien  and  heirs  of  Anneke  Bogardus,  confirming  a  Rrant 
of  the  same  therein  recited,  from  Gov.  Sluyvesanl  to  her,  dated 
Nov.  26,  1652.  This  deed  was  dated  March  27,  1667,  and  the 
premises  are  recited  and  described  as  follows,  .viz :  "Whereas 
there  is  a  ceilain  pnrceil  of  land  lying  on  the  north  side  of 
Maspats  Kills,  upon  a  neck  of  land  commonly  called  or  «kifbwn 
by  the  name  of  the  Domine's  Hoeck,  begining  at  Peiter  Aadri- 
son's  ffence  so  to  run  two  hundred  and  five  aud  twenty  rod,  on 
both  sides,  having  in  breadth  on  the  south  side  one  hundred  aud 
seventy  five  rod,  and  on  the  north  the  like  quantity,  being  sur- 
rounded by  the  Kill,  and  on  the  west  side  by  the  river,  amount- 
ing in  all  to  about  one  hundred  and  thirty  acres  and  three  hun- 
dred seventy-five  rod,  ffor  which  said  parcell  of  land  Anneke 
Jans,  the  widow  and  relict  of  Domini  Everardus  Boganius  had 
heretofore  a  patent  or  ground  briefe,  from  the  late  Dutch  Gov. 
Petrus  Stuyvesant,  bearing  date  the  26lh  day  of  November 
1662." 

The  complainants  next  read  in  evidence,  the  letter  from  the 
committee  of  the  vesiry  of  Trinity  Church,  dated  December  2; 
1785,  a  copy  of  which  appears,  atUe  page  637  ;  and  the  copy  of 
a  deed  of  transport  inclosed  in  that  letter,  which  is  set  forth  at 
large  at  the  same  page. 

The  complainants  then  read  in  evidence,  from  an  edition  of 
the  Colonial  Laws,  (1  Bradford  36,)  the  colonial  act  of  May  12, 
1699,  aitnulling  variotis  ^^extravagant  grants"  made  by  the 
then  late  governor  Fletcher,  among  which  was  the  lease  of  the 
King's  Farm  to  Trinity  Church ;  and  enacting  that  thereafter  it 
should  not  be  in  the  power  of  any  governor  to  grant  or  demise  for 
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any  loDger  than  for  hia  own  lime  in  the  government,  (among  other 
Unds  enumerated,)  the  King's  Farm  and  the  King's  Garden  as 
being  tho  demesnes  of  his  majesty's  Fort  of  New  York,  and  for 
the  benefit  and  accomodation  of  his  majesty's  governors  for  the 
time  being;  and  every  grant  for  a  longer  time  should  be  null 
and  void.    (I  Van  Schaack's  Col.  Laws  31.) 

Also  ihe  journal  of  the  assembly  of  1699,  showing  a  commu- 
nication from  t  e  Karl  ol  .Bellamont,  then  governo«-  oi  the  pro- 
vince, requesting  the  passage  of  Fuch  an  act. 

They  next  produced  a  copy  of  Gov.  Dongan's  charter  to  the 
city  of  New  York,  granted  in  1686,  (Kent's  City  Charter,  24,)  in 
ihe  I6th  section  of  which,  the  King'^  Farm  is  saved  and  reserv- 
ed to  his  majesty,  Trom  the  grants  made  to  the  city. 

Also  the  charter  of  Gov.  Montgomerie  to  the  city  of  New 
York,  ill  1732,  (Kent's  City  Charter  83,  and  notes  p.  174 ;)  in 
the%7th  section  of  which,  '<  the  land  called  the  King's  Farm," 
is  excepted  from  the  grant. 

Also  the  colonial  act  of  October  14,  1732,  confirming  Gov. 
Montgomerie's  charter  to  the  city.     (Van  Schaack's  Laws,  169.) 

Also  the  colonial  act  of  November  4,  1733,  (YaoSchaack,  177,) 
which,  by  a  note  in  the  margin  of  Mr.  Van  Schaack's  edition 
appears  to  have  been  confirmed  by  the  king,  Nov.  7,  1734. 
This  repealed  the  limitation  in  the  act  of  lt99,  so  far  as  it  res- 
pected the  swamp  and  fresh  pond  called  the  Fresh  Water.  In 
the  preamble  it  recited  the  act  of  1699,  so  far  as  it  related  to  the 
swamp  "adjucent  to  the  Kitig^s  Fcwm,  formerly  called  tho 
Duke^s  FarmJ^ 

The  complainants  next,  referred  as  a  part  of  their  case,  to  the 
Charter  of  Liberties  so  called,  passed  May  6, 1691,  which  was 
disaffirmed  and  repealed  l>y  the  king,  May  11,  1697.  (3  Key. 
Stati,  Appendix  1,  4  ;  1st  Ed.)  This  provided  for  colonial  laws 
having  full  force,  until  disallowed  by  the  king. 

The  complainants  next  read  in  evidence,  the  assembly  jour- 
nal of  1785,  under  date  of  February  8th,  showing  the  report 
made  by  a  committee  appointed  to  examine  the  laws  and  records 
of  the  state,  concerning  the  right  and  title  to  the  lands  in  the 
city  of  New  York,  formerly  called  and  known  by  the  name  of 
the  Kit^s  Farm  and  Garden,    The  committee  reported  a  state 
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offacts^  which  is  entered  on  the  journal,  concluding  with  an 
opinion  that  the  King's  Farm  and  Garden,  were,  before  the  revo- 
lution, of  right  vested  in  the  king  of  Great  Britain,  and  now  be- 
long to,  and  are  of  rif^ht  vested  in  the  people  of  this  state.  The 
report  was  concurred  in  by  the  house ;  and  a  resolution  adopted 
for  the  appointment  of  a  committee  to  consider  and  report  of  the 
mode  of  establishing  the  right  of  the  people  to  those  lands.  The 
stcUe  offacts^  contained  a  reference  to  Gov.  Fletcher's  lease  in 
1697 ;  the  whole  of  the  act  of  1699  annulling  Gov.  F.'s  grants ; 
the  repeal  of  that  act  in  1702 ;  Lord  Combury's  grant  to  Trinity 
Church  of  the  Farm  and  Garden  in  1705;  the  proceedings  in 
Queen  Anne's  Council,  June  15,  1708,  and  ht^r  instructions 
hereafter  set  forth ;  the  exception  of  the  King's  Farm  and  Gar- 
den in  Gov.  Monigomerie's  charter  to  the  city  ;  and  the  repeal 
in  1733,  of  the  vacating  act,  as  it  respected  the  swamp. 

March  31, 1785,  the  committee  brought  in  a  bill  entitled  ^  An 
Act  appointing  agents  to  prosecute  the  claim  of  the  people  of 
this  state  to  the  lands  therein  mentioned,"  which  on  the  ninth  of 
April,  1785,  was  orders  to  be  engrossed  ;  April  11,  the  bill  was 
read  a  third  time,  and  recommitted  to  a  committee  of  the  whole ; 
April  14,  it  was  again  under  consideration  and  was  amended. 
As  it  there  appears,  it  related  to  lands  in  the  state  jifenerally, 
and  directed  that  no  such  suit  be  brought  unless  the  agents 
should  be  of  opinion  that  the  people  had  a  legal  right  to  the 
lands.  The  agents  named,  were  the  Attorney  General,  Ephiaim 
Paine  and  Brockholst  Livingston. 

The  complainants  *read  in  evidence  from  the  senate  journal 
of  1786,  as  follows :  April  14,  a  message  from  the  Assembly 
was  received,  with  the  bill  for  concurrence,  appointing  agents, 
&c.  (as  before  expressed,)  which  was  read,  and  ordered  to  a  sec- 
ond reading.  April  16,  read  a  second  time  and  committed  to 
a  committee  of  the  whole.  April  23,  the  committee  made  some 
progress  on  the  bill,  and  had  leave  to  sit  again. 

(No  further  proceeding  appeared  to  have  been  taken  on  this  bill 
in  the  senate.) 

The  complainants,  (subsequently,  by  consent.)  produced  and 
read  as  a  part  of  their  evidence:  1st.  A  certified  copy  of  the 
proceedings  in  the  colonial  council,  held  at  fort  Anne,  in  the 
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€ity  of  New  York,  February  13, 1708,  (meaning  1709,)  in  which 
were  entered  at  large,  the  order  of  the  Q,neen  in  Privy  Council, 
made  June  15, 1708.  I'he  order  recites  that  the  governor,  coun- 
cil and  assembly,  have  the  power  to  make  laws,  which  are  to  be 
transmitted  to  her  majesty  for  her  royal  approbation  or  disallow* 
ance,  and  thereupon,  it  confirms,  enacts  and  ratifies  the  act  of 
1699,  vacating  the  extravagant  grants,  d&c,  and  disapproves  and 
disallows  the  act  of  1702,  repealing  the  act  of  1699 ;  and  the  act 
of  1702,  is  thereby  repealed  and  declared  null  and  void. 

In  the  same  colonial  council  minutes,  are  entered  at  large,  the 
Queen's  additional  instructions  to  the  then  governor,  (refer- 
ring to  the  foregoing  confirmation  and  repeal,)  and  saying 
that  thereby  several  large  tracts  of  land  are  resumed  to  the 
Queen,  and  are  in  her  disposal  to  re-grant ;  and  instructing  him 
that  he  may  re-grant  to  the  patentees,  on  certain  terms,  which 
terms  are  to  apply  to  all  future  grants. 

2.  The  following  letter  or  instructions  from  the  Queen  to  Gov- 
ernor Hunter:  viz. 

**  Anne  R. 

Trusty  and  well  beloved,  we  greet  you  well. 
Whereas,  our  trusty  and  well  beloved,  the  Rector,  Church 
W.irdens,  and  vestrymen  of  Trinity  Church  in  our  city  of  New 
York,  have  by  their  humble  address,  represented  unto  us,  that 
our  right  trusty  and  our  right  well  beloved  cousin  and  councillor 
Edward,  Earl  of  Clarendon  ;(a)  our  late  governor  of  our  prov- 
ince of  New  York,  did  grant  a  lease  of  our  farm  to  them  for  seven 
years,  under  the  rent  of  sixty  bushels  of  wheat  yearly  payable 
unto  us,  (the  like  having  been  before  granted  by  Colonel  Ben- 
jamin Fletcher,  Governor  under  our  late  royal  brother,  King 
William,  with  the  like  reservation,)  but  as  these  rents  were  es- 
teemed a  perquisite  of  the  several  governors,  for  the  time  being, 
the  said  Colonel  Fletcher,  who  was  a  great  benefactor  and  pro- 
moter of  the  first  settling  of  that  Church,  did  remit  the  rent  du- 


'  (a)  Lord  Cornbnry  raceeeded  to  the  title  of  Earl  of  Clarendim  in  171 1.  He  wae 
a  conein  of  Qoeen  ^ne,  wfaoee  mother  was  a  daughter  of  the  fint  Earl  of  Claren- 
don. 
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ring  his  time  for  that  pious  use,  as  also  did  the  Earl  of  Clarendoa 
so  much  as  accrued  nndpr  the  lease  granted  in  his  time. 

And  that  the  said  Earl,  for  promoting  the  interest  of  the  said 
Church,  and  settling  a  lasting  foundation  for  its  support,  did  b7 
virtue  of  the  authority  derived  from  os.  under  our  great  seal  of 
England,  grant  the  same  farm  under  the  seal  of  our  province  of 
New  York,  to  the  Rect  )r  and  inhabitants  of  the  city  of  New 
York,  in  communion  of  the  Church  of  England,  as  by  law  es- 
tablished, and  their  successors  for  ever,  under  the  yearly  rcat  of 
three  shillin;;s. 

But  that  the  corporation  of  the  said  Churchy  are  now  prosecuted 
in  our  court  of  chancery  there,  in  our  name,  for  the  several 
rents  reserved  on  the  leases  before  granted,  and  by  the  several 
governors  before  remitted,  and  that  our  letters  patent  for  the  said 
farm,  are  rendered  disputable,  and  therefore  humbly  imploring 
that  we  will  be  i^raciously  pleased  to  give  such  directions  for 
stopping  the  said  prosecution  as  we  shall  think  fit. 

We,  taking  the  premises  into  our  royal  consideration,  have 
thought  fit  to  signify  our  will  and  pleasure  unto  you,  and  ac 
cordin^ly  our  will  and  pleasure  is,  that  immediately  upon  receipt 
hereof,  you  do  stop  the  prosecution  now  carrying  on,  in  our 
court  of  chancery  there  against  the  said  corporation,  and  do  not 
suffer  any  further  proceedings  to  be  had  in  that  suit,  until  we 
shall  signify  our  further  pleasure  to  you,  and  for  so  doing,  this 
shall  be  your  warrant,  and  so  we  bid  you  farewell. 

Given  at  our  Court  of  St.  James,  the  I4th  day  of  April,  1714, 
in  the  thirteenth  year  of  our  reign. 

By  her  Majesty's  Command, 

BOLINGBROKE. 

To  our  trusty  and  well  beloved  Robert  Hunter,  Esq.  our  Cap- 
tain-Greneral  and  Governor-in-Chiefof  our  province  of  New  York 
in  America,  and  in  his  absence,  to  the  Commander-in-Chief,  or  to 
the  President  of  the  Council  of  our  said  province  for  the  time 
being." 

The  complainants  also  produced  and  read  the  Gzse  prepared 
by  the  plaintiff,  and  settled  by  Tompkins,  J.,  in  the  suit  of  Jack- 
son ex  dem.  Malcom  and  others  v.  Bromeling,  tried  in  the  su- 
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preme  court  iu  1807,  as  before  mentioned.  It  appeared  that  the 
plaintiff  relied  on  a  possession  taken  by  W,  Malcom  soon  after 
the  peace  of  1783,  of  the  premises,  then  vacant,  with  a  ruinous 
house  thereon,  and  maintained  by  him  for  a  considerable  period 
by, one  George  Higday,  as  his  tenant.  The  defendant  relied  on 
a  possession  of  the  premises  by  Trinity  Church  for  sixty  years 
prior  to  Malcom's  possession,  with  a  documentary  title.  To 
sustain  this,  the  same  leading  documentary  evidence  was  pro- 
duced as  on  this  hearing,  and  aged  witnesses  proved  Yanden- 
burgh's  possession  of  the  Church  Farm,  under  the  church.  The 
plaintiff  produced  evidence  of  some  possessions  by  the  Bogardus 
family  on  portions  of  the  land.  The  verdict  was  for  the  de- 
fendant. 

defendant's   FUaTHBR   TESTIMONY. 

The  defendants  again  referred  to  the  two  ancient  depositions 
of  Jacob  Kooning  and  Mary  Layton,  inserted  ante,  page  662. 

60.  They  next  produced  and  read  in  evidence,  an  original 
record  of  judgment  of  conviction  in  the  supreme  court,  on  a  trial 
June  27th,  1786,  in  ei  forcible  entry  and  detainer,  prosecuted  by 
John  Keating,  qui  tam^  ^c,  against  Cornelius  C.  Bogardus, 
tried  before  Richard  Morris,  then  chief  justice,  for  a  messuage 
and  lot  of  ground  in  the  west  ws^rd  of  the  city  of  New  York. 
Morgan  Lewis  was  attorney  for  plaintiffs.  The  record  was 
docketed  14th  September,  1786,  and  contained  an  award  of  res- 
titution to  Keating.  The  suit  was  brought  by  certiorari  into  the 
supreme  court,  in  January,  1786. 

51.  Also  an  original  record  of  judgment  in  the  supreme  court, 
in  trespass  on  lands,  in  the  west  ward  of  the  city  of  New  York, 
in  favor  of  John  Keating  against  Cornelius  C.  Bogardus ;  dock- 
eted 25th  September,  1786,  on  a  confession  after  issue  joined,  for 
six  cents  damages  and  £36  14^.  6d.  costs.  Suit  commenced 
prior  to  October  term,  1785. 

52.  Also  an  original  record  of  judgment  in  trespass  on  lands 
in  the  west  ward  of  the  city  of  New  York,  in  favor  of  John 
Keating  against  William  Malcom;  docketed  26th  September, 

Vol.  IV,  89 
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1786.  Suit  tried  before  the  chief  justice,  27th  June,  1786,  and  a 
verdict  for  plaintiff  for  £90  damages,  besides  costs.  The  suit 
was  commenced  prior  to  October  term,  1785.  Morgan  Lewis 
was  plaintiff's  attorney  in  both  of  the  suits. 

The  defendants  next  proved  the  signature  of  Richard  Morris, 
then  chief  justice  of  the  supreme  court,  to  three  aflSdavits,  and 
that  they  came  from  among  the  title  papers  of  Trinity  Church  ; 
and  they  were  read  as  follows : 

53.  The  deposition  of  Joseph  Forbes,  of  the  city  of  New  York, 
sworn  26th  October,  1785,  stated  that  he  had  a  regular  power  of 
attorney  from  the  corporation  of  Trinity  Church  to  maintain  and 
defend  their  possession  of  a  tract  of  land,  situate  in  the  west  ward, 
adjoining  on  the  north  side  of  the  ruins  of  the  old  Stockadoes 
between  Hudson  river  and  Rutger's  meadow,  containing  about 
sixty  acres,  more  or  less,  and  to  pull  down,  abate  and  destroy  all 
fences  and  other  obstructions  or  nuisances  erected  or  done  there- 
on by  any  unauthorized  person.  That  by  virtue  of  such  power, 
he  early  in  the  morning  of  the  15th  of  October,  instant,  went  in 
a  peaceable  manner,  with  sundry  persons,  named,  and  with  sev- 
eral  of  the  inhabitants  of  the  city,  for  the  purpose  of  removing 
a  certain  fence  aud  encroachments,  which  he  was  informed  had 
been  lately  erected,  extending  from  a  small  redoubt  near  the 
ruins  of  the  old  Stockadoes,  along  the  westerly  side  of  Greenwich 
street ;  and  another  fence  running  from  the  corner  of  a  house  in 
possession  of  George  Higday,  to  the  ground  occupied  by  Leon- 
ard Lispenard,  Jr.  Esq.,  and  including  part  of  the  land  granted 
by  lease  from  the  same  corporation  to  John  Keating ;  that  he 
and  his  company  proceeded  in  a  quiet  manner  to  take  down 
and  destroy  the  first  mentioned  fence,  which  they  effected  with- 
out molestation  or  interruption  from  any  person.  That  he  soon 
after  proceeded  with  his  said  company  to  the  second  of  the 
fences  before  mentioned,  and  began  in  like  manner  to  take  down 
and  destroy  it.  But  soon  after  they  began  so  to  do,  he  and  his 
company  were  suddenly  fired  upon,  from  a  musket  loaded  with 
small  shot,  by  a  person  who  then  was  concealed,  but  whom  they 
afterwards  discovered  to  be  the  same  George  Higday,  the  same 
person  who  was  lately  indicted  and  found  guilty  of  an  assault 
dpon  the  recorder  of  said  city,  when  in  the  execution  of  his  office. 
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That  he  and  his  company  were  suddenly  so  fired  upon  whilst  they 
were  in  the  peaceable  prosecution  of  their  business,  and  without 
any  warning  whatsoever,  or  any  request  to  desist  from  the  same. 
That  he  and  four  others  named,  were  then  wounded  with  small 
shot  from  the  musket,  although  the  wounds  did  not  prove  very 
considerable.  That  thereupon  he  and  his  company  were  about 
to  enter  the  house  of  Higday,  in  order  to  secure  him  and  prevent 
his  doing  further  mischief,  he  having  taken  refuge  in  the  same ; 
that  when  he  and  his  company  were  so  about  to  enter  the  house, 
Higday,  or  some  other  person  from  within,  cried  out  for  mercy ; 
whereupon  he  and  his  company  immediately  drew  off  from  the 
house.  That  upon  the  retiring  of  him  and  his  company,  Higday 
again  presented  his  musket  at  them,  from  one  of  the  upper  win- 
dows  of  the  house,  and  he  verily  believes  would  again  have  fired 
if  he  had  not  been  deterred  and  frightened  from  his  purpose. 
That  he  and  his  company  then  proceeded  to  take  down  and  de- 
stroy the  whole  of  the  last  mentioned  fence,  without  offering 
violence  to  any  person.  And  he  further  saith,  that  to  his  own 
knowledge  the  land  inclosed  by  the  last  mentioned  fence,  was  in 
the  peaceable  possession  of  the  same  corporation  or  their  assigns, 
before  the  commencement  of  the  late  war,  and  inclosed  by  a  post 
and  rail  fence.  And  also  that  George  Higday  obtained  posses- 
sion  of  the  house  in  which  he  now  lives,  in  a  tortious  manner, 
and  holds  the  same  by  violence,  as  he  bath  been  informed  and 
verily  believes. 

54.  The  deposition  of  Thomas  Goldsmith,  George  Cole,  Jo- 
seph Scott  and  Samuel  Rogers,  of  the  city  of  New  York,  taken 
on  the  26th  day  of  October,  1785,  stated  that  they,  with  divers 
other  persons,  went  as  assistants  to  Joseph  Forbes,  as  stated  in 
his  affidavit  to  take  down  and  destroy  two  certain  fences  that  had 
been  unlawfully  erected,  (one  of  them  lately,)  upon  the  land  of  the 
corporation  of  Trinity  Church,  lying  on  the  north  side  of  the 
ruins  of  the  old  Stockadoes,  and  in  the  west  ward  of  the  city  of 
New  York.  Their  statement  corresponded  with  that  of  Forbes. 
They  also  stated  that  Rogers  was  struck  with  three  of  the  shot 
from  the  musket,  two  of  them  in  his  face,  and  one  very  near  his 
right  eye  ;  that  Cole  was  struck  with  thirty-six  of  the  shot  in 
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differeDt  parts  of  his  body,  and  several  others  of  the  company 
were  then  wounded. 

66.  William  G.  Forbes  deposition,   taken  on  the  Ist  of 
November,  1786,  stated  that  some  time  in  or  about  the  month 
of  April  last,  Greorge  Higday  or  Higly,  applied  to  deponent,  for 
.his  leave  to  take  possession  of  a  house  standing  on  the  land 
now  in  dispute  between  the  corporation  of  Trinity  Church  and 
Cornelius  C.  Bogardus  and  others,  with  the  lot  of  ground  there- 
unto adjoining  ;  that  the  house  was  held  with  the  lot  of  ground 
under  that  corporation,  by  Gilbert  Forbes,   his  brother,  who 
upon  his  quitting  New  York  some  time  in  the  year  1783,  had 
left  them  in  the  care  of  this  deponent's  mother,  by  whom  they 
were  let  out  to  an  under  tenant.    That  when  Higday  applied 
to  him,  deponent  had  a  power  of  attorney  from  his  brother,  and 
was  in  treaty  with  John  Rutherfurd,  Esquire,  one  of  the  church 
wardens  of  the  church,  for  a  lease  from  the  corporation,  he  not 
haying  in  his  possession  any  lease  for  the  premises,  that  depo- 
nent agreed  with  Higday  that  he  might  enter  into  possession  of 
the  house  and  ground  at  a  certain  rent,  which  he  did  according- 
ly ;  that  aome  time  after,  Higday  again  applied  to  this  deponent 
to  purchase  the  house,  and  promised  to  take  a  regular  lease 
from  the  church  for  the  same  and  the  lot  of  ground  adjoining  to 
it.    Higday  has  since  informed  deponent,  that  he  was  induced 
by  the  threats  of  Cornelius  C.  Bogardus  to  take  a  lease  from 
him,  or  some  of  those  who  are  joined  with  him  in  their  claim 
of  that  land|  and  to  consider  himself  as  their  tenant,  and  not  as  the 
tenant  of  the  corporation.      Higday  has  never  paid  the  con- 
BideratioQ  which  he  had  agreed  to  give  to  deponent  for  the 
house. 

The  defendants  then  produced  and  read  in  evidence,  the 
Assembly  Journal  of  the  year  1784,  under  the  date  of  February 
2nd  ;  by  which  it  appeared  that  the  house  was  in  committee  ot 
the  whole  on  the  bill  entitled,  <<  an  act  for  making  such  altera- 
tions in  the  charter  of  the  corporation  of  Trinity  Church,  as  to 
render  it  nx>re  conformable  to  the  constitution  of  the  state." 
February  18th,  the  petition  of  Abraham  Walton  and  others,  re- 
lative to  the  charter  of  the  corporation  of  the  Trinity  Church, 
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was  presented,  read  and  referred  to  the  committee  of  the  whole, 
when  on  the  bill.  Febraary  21st,  two  petitions  on  the  same 
subject,  likewise  referred  ;  one  by  John  Charlton,  Thomas  Moore 
and  five  others,  styling  themselves  vestrymen,  the  other  by  Leon- 
ard Lispenard,  Jr.,  Thomas  Witter,  and  others,  presenting  sundry 
names  as  having  been  chosen  to  be  inserted  as  wardens  and 
vestrymen  in  the  bill.  February  23d,  the  engrossed  bill  was 
read  a  third  time  and  passed.  Under  date  April  9th,  1784, 
the  hill  as  amended  was  returned  from  the  senate,  and  the 
amendments  concurred  in  and  the  bill  ordered  to  be  returned 
to  the  senate.  On  the  10th  of  April,  having  been  sent  back 
by  the  senate,  the  assembly  transmitted  it  to  the  council  of  re- 
vision. 

The  defendants  next  produced  and  read  in  evidence,  the 
Senate  Journal,  for  the  year  1784,  showing  that  the  bill  from 
the  assembly,  relative  to  the  charter  of  Trinity  Church,  was 
received  February  23, 1784,  and  read  the  first  time.  February 
24th,  the  bill  was  read  a  second  time,  and  committed  to  a  com- 
mittee of  the  whole.  March  2,  the  Senate  were  in  committee 
of  the  whole  on  the  bill.  The  same  fact  appears  in  the  Journal 
of  March  3d,  March  26th,  and  April  6th,  under  which  date 
appear  all  the  proceedings  had  on  it  in  committee  of  the  whole. 
A  motion  to  strike  out  the  preamble,  as  now  contained  in  the 
act,  was  lost  by  a  large  vote ;  a  motion  to  strike  out  of  the  first 
enacting  clause,  the  words  *'  charter  and/*  was  lost  by  a  still 
lai^er  vote.  The  bill  as  reported  from  the  committee  of  the 
whole,  was  then  read  a  third  time  and  passed,  April  10th.  The 
bill  was  returned  from  the  assembly  with  a  message  of  concur- 
rence, and  was  sent  back  by  the  senate  to  the  assembly.  On 
the  19th  of  April,  the  council  of  revision  sent  a  message  to  the 
senate,  (and  the  like  to  the  assembly,)  that  they  did  not  disap- 
prove the  bill. 

The  defendants  also  read  from  the  same  Senate  Journal, 
under  date  of  March  6th,  1784,  showing  the  presentation  of 
four  several  memorials,  signed  by  twenty-five,  eighty-two,  one 
hundred  and  three,  and  one  hundred  and  twenty-six  persons, 
respectively ;  praying,  (in  case  the  bill  then  pending  before  the 
senate,  relative  to  the  charter  of  the  corporation  of  Trinity 
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Church,  becomes  a  law  of  this  state,)  that  one  of  the  Episcopal 
churches  may  be  allotted  to  them,  for  the  purpose  of  divine 
worship,  together  with  a  proportionable  part  of  the  temporalities 
of  the  church,  for  the  support  of  their  minister ;  which  memo- 
rials were  read,  and  ordered  to  be  taken  into  consideration  with 
the  bill  therein  mentioned.  On  the  10th  of  March,  two  like 
petitions  were  presented  and  referred,  one  signed  by  forty-four, 
and  the  other  by  forty-one  persons. 

The  defendants  next  read  from  the  Assembly  Journal  of 
1784,  in  November,  the  presentation  of  the  petition  of  Nicholas 
De  Riemer  and  others,  claiming  to  be  the  descendants  of  Anneke 
Jans  and  her  heirs,  and  to  be  entitled  to  the  Dominie's  farm  or 
Bowery. 

November  24th,  a  committee  reported  on  the  petition,  that  the 
question  was  one  to  be  determined  in  the  courts  of  justice, 
which  report  was  adopted.  November  22d,  1784,  a  resolution 
was  adopted  by  the  House,  raising  a  committee  to  examine  the 
laws  and  records,  and  report  on  the  subject  of  the  crown  lands, 
the  King's  Farm  and  Qarden,  and  all  other  lands  conceived  to 
belong  to  the  state. 

The  complainants  then  read  the  Assembly  Journal  of  178S,, 
showing  that  on  the  17th  of  February,  the  committee  on  the. 
subject  of  establishing  the  right  of  the  people  to  the  Kings 
Farm  and  Oarden^  reported  in  favor  of  a  bill  authorizing  and 
requiring  the  attorney  general  to  proceed  without  delay,  to  re- 
cover those  lands  and  establish  the  people's  claim.  The  House 
concurred  in  the  report,  and  ordered  the  committee  to  bring  in 
such  bill. 

The  defendants  then  read  from  the  same  Journal,  under  date 
of  February  25th,  showing  a  petition  of  John  Rutherfurd,  by 
order  and  in  behalf  of  Trinity  Church,  was  presented,  read  and 
referred  to  a  committee.  March  14,  that  committee  reported 
upon  the  memorial  and  remonstrance  of  Trinity  Church,  re- 
questing that  they  might  show  cause  why  the  report  of  the  com« 
mittee  of  the  8th  of  February  should  not  appear  on  the  Journal 
of  the  House ;  that  it  would  be  improper  to  expunge  a  report 
agreed  to  and  entered  on  the  journals,  and  the  request  cannot 
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be  granted  consistently  with  the  rules  of  the  House ;  which 
report  was  concurred  in  by  a  large  majority. 

The  defendants  next  read  from  the  Assembly  Journal  of  1787, 
under  date  of  April  16th,  a  concurrent  resolution  adopted,  di- 
recting the  attorney  general  to  inquire  into  and  report  the  nature 
of  the  claim  of  the  corporation  of  the  city  of  New  York  to  Fort 
Oeorge,  and  the  lands  adjoining  thereto  ;  and  directing  the 
Commissioners  of  the  Land  Office,  to  cause  the  lands  which 
should  thereupon  appear  to  be  the  property  of  the  state,  to  be 
surveyed  and  laid  out  into  lots  for  sale.  Also,  from  the  Senate 
Journal  of  1787,  showing  the  concurrence  of  the  Senate  on  the 
18th  of  April,  1787. 

The  testimony  here  closed. 

W.  E.  Dunscombj  B.  F.  Butler  and  Z>.  B.  Ogden^  for  the 
defendants,  maintained  the  following  propositions  in  support  of 
the  truth  of  the  plea. 

I.  The  plea  of  the  defendants  having  been  allowed  by  the 
court,  and  replied  to  by  the  complainants,  nothing  but  the  mat- 
ters averred  therein  are  in  issue  between  the  parties,  or  to  be 
considered  on  the  present  hearing ;  and  if  they  be  established 
by  the  proofs,  the  bill  must  be  dismissed.  (Beames*  Pleas  in 
Eq.  325 ;  Mitford's  PI.  241 ;  Story's  Eq.  PI.  §  697 ;  Chancellor's 
Opinion,  in  4  Paige,  195 ;  Fish  v.  Miller^  5  ibid.  29.) 

II.  Every  averment  in  the  plea,  is  established  by  the  proofs 
produced  on  the  part  of  the  defendants ;  from  which  proofs  the 
five  following  propositions  clearly  appear.  (As  to  the  nature 
and  effect  of  the  proof  required,  many  of  the  averments  being 
negative,  the  counsel  cited,  1  Greenl.  Ev.  i  74,  78,  79 ;  HMister 
V.  Bun,  1  Hill,  150  ;  Williams  v.  East  India  Co.,  3  East,  192  ; 
Colder  v.  Rutherford,  3  Br.  &  Bing.  302.) 

Subd.  1st.  That  Queen  Anne  was  in  the  possession  and  oc 
cupation  of  the  tract  known  as  the  Duke's  Farm,  King's  Farm, 
and  dueen's  Farm,  and  in  the  receipt  of  the  rents  and  profits 
thereof  to  her  own  sole  and  separate  use  and  benefit,  at  the  date 
of  her  grant  to  the  church.  (As  to  the  letters  patent  not  being 
signed  by  Lord  Combury,  2  Bl.  Comm.  306,  344,  346 ;  Sbep. 
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Touch.  66»  Unoeceasary  to  show  aa  entry  nnder  a  good  title, 
to  support  an  adverse  possession.  9  John.  114;  13  ibid.  118; 
18  ibid.  40  and  366  ;  1  Cowen,  285  ;  6  ibid.  484  ;  8  ibid.  689, 
696, 603, 4, 607, 609, 613, 617 ;  12  Wend.  602 ;  24  ibid.  602,  4 ;  5 
Peters,  466 ;  16  ibid.  466.  As  to  the  competency  of  the  minutes 
of  the  trial  in  1760,  and  similar  evidence,  1  Co.  Litt.  169,  a  ;  4 
Cowen,  483 ;  1  Greenl.  Ev.  i  627,  627  a;  22  WendL  649.  As 
to  recitals  in  public  acts,  Co.  litt.  19  b;  1  Greenl.  Ev.  §  491 ;  4 
Maule  &  Sel.  632 ;  The  King  v.  Franklin,  17  Howell's  State 
Trials,  637.  As  to  counterpart  of  leases,  7  East,  363.  As  to 
grounds  for  presuming  a  conveyance  from  all  the  Bogardus 
heirs,  to  the  governor  or  the  crown  ;  d&c.,  6cc, ;  1  Greenl.  Ev.  } 
46  to  47 ;  12  Yes.  239 ;  2  Hawk's,  (N.  C.)  233 ;  1  Caines,  89 ; 
3  John.  Cas.  109 ;  7  John.  R.  6, 11,  12 ;  10  ibid.  377 ;  4  John. 
Ch.  R.  296 ;  6  ibid.  646 ;  3  Wend.  162 ;  6  ibid.  228,  233 ;  4 
Paige,  202.) 

Subd.  2d.  That  the  church,  on  the  day  of  the  date  of  the 
queen's  grant,  under  and  by  virtue  thereof,  entered  upon  and 
became  seised  of  the  lands  described  therein,  claiming  by  force 
and  virtue  thereof^  to  be  the  sole  and  exclusive  owners  of  such 
lands ;  and  that  such  entry  and  claim  were  made  by  the  church 
under  that  grant,  exclusively  of  any  other  right.  (An  entry 
into  the  whole,  claiming  the  whole ;  4  Paige,  201.  The  pos* 
session  evidencing  seisin  ;  Co.  Litt.  11  fr,  16  a  ;  Adams  on  Eject. 
262,  263 ;  2  Hill,  341.) 

Subd,  3d.  That  the  church,  by  themselves  and  those  claiming 
under  them,  from  their  first  entry  in  1706  to  the  date  of  their 
plea,  in  October,  1831,  have  been  in  the  uninterrupted^  sole, 
exclusive  and  a^ual  seisin  and  possession  of  those  lands  and 
every  part  thereof ;  and  in  the  sole  and  exclusive  receipt  and 
enjoyment  of  the  rents  and  profits  thereof,  claiming  to  have  and 
hold  such  lands,  and  to  be  entitled  to  receive  and  enjoy  such 
rents  and  profits  as  sole  and  exclusive  owners  thereof.  (Pre- 
sumption of  continuance  of  an  existing  state  of  things,  3  Stark. 
Ev.  1262  ;  1  Greenl.  Ev.  $  41.  Recital  in  lease,  evidence 
against  parties,  Jackson  v.  Carver,  4  Peters,  1.) 

Subd>  4tb.  That  the  church  have  not  paid  over  or  accounted 
for,  to  the  complainant  in  the  original  bill,  or  to  either  of  those 
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under  whom  he  claims,  any  part  of  such  rents  and  profits  ;  and 
have  never  acknowledged  or  admitted,  that  they  were  bound 
either  in  law  or  equity  so  to  do. 

Subd.  5th.  That  the  church  have  never  held  or  possessed 
those  lands,  or  any  part  thereof,  or  any  rents  or  profits  arising 
out  of  them,  in  common  or  undivided  with,  or  as  trustee  of  the 
complainant  or  his  ancestors ;  and  have  never  by  themselveSi 
or  their  agents,  admitted  or  acknowledged  Chat  the  complainant 
or  his  ancestors,  had  any  estate,  share,  or  interest,  in  or  to  such 
lands  or  any  part  thereof,  or  in  or  to  the  rents  or  profits  thereof. 

III.  The  testimony  of  Elizabeth  Bogardus,  and  of  the  other 
witnesses  examined  on  the  part  of  the  complainants,  so  far  as 
the  same  tends  to  prove  any  actual  possession,  or  occupation,  or 
receipt  of  rents  and  profits,  under  claim  of  title  by  Cornelius 
Bogardus,  the  great-grandson  of  Anneke  Bogardus,  or  by  any 
person  under  him,  of  any  part  of  the  tract  formerly  known  as 
the  Dominie's  Bowery ;  is  incompetent  and  inadmissible  as 
evidence  on  the  present  hearing ;  and  so  much  of  the  depositions 
of  those  witnesses  as  is  herein  specified,  should  be  suppressed. 

Subd.  1st.  Such  testimony  is  not  within  the  issues  made 
upon  the  plea ;  the  gist  of  which  issues,  in  regard  to  possession^ 
when  taken  in  connection  with  the  case  made  by  the  bill,  is  that 
the  possession  and  holding  of  the  church,  were  always  for 
themselves  in  severalty,  and  for  their  sole  and  exclusive  benefit, 
and  not  as  tenants  in  common  with  the  complainant  and  his 
ancestors,  nor  in  trust  for  them. 

Subd.  2d.  Such  testimony  contradicts  repeated  admissions 
in  the  bill ;  which,  while  it  claims  that  the  church  entered  and 
held  as  tenants  in  common,  and  as  such  received  the  rents  and 
profits  in  trust  for  the  complainants  and  his  ancestors ;  con- 
cedes throughout,  that  the  church  have  held,  since  their  first 
entry,  the  actual  and  manual  possession  of  the  whole  tract,  and 
have  exercised  varibus  acts  of  ownership  in  and  over  the  same 
(Construction  of  pleadings,  2  Alk.  632 ;  Beame's  Pleas,  preface, 
Story's  Eq.  PI.  205  to  214 ;  9  Wend.  548,  562  ;  13  Ves.  232.) 

Subd.  3d.  Such  testimony  is  also  incompatible  with  the  very 
ground  of  the  bill ;  inasmuch  as  it  tends  to  show  a  possession 
and  claim  on  the  part  of  Cornelius  Bogardus,  in  severalty,  and 
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not  in  common^  (Testimony  not  within  the  issue,  to  be  sup- 
pressed. Story's  Eq.  PL  28,  33,  34  ;  11  Yes.  240  ;  6  John.  R. 
642.) 

lY.  The  testimony  of  the  complainants  witnesses,  in  respect 
to  the  possession  of  Mrs.  Broad,  is  incompetent  and  inadmissi- 
ble, for  the  reasons  stated  in  the  preceding  point  \  and  also 
because  it  appears  from  the  complainants  own  showing  that 
she  was  not  an  heir  of  Cornelius  Bogardus,  under  whom  they 
claim,  and  that  her  possession,  whatsoever  it  was,  had  no  con- 
nection with  the  subject  matter  of  this  suit. 

Y.  The  testimony  referred  to  in  the  foregoing  points,  even  if 
admissible ;  does  not  disprove  the  plea  in  any  particular  essen- 
tial or  material  to  its  truth,  or  to  its  validity  as  a  bar  to  the 
present  suit. 

Subd.  1st.  It  appears  from  the  defendants  proofs,  that  at 
the  peace  of  1783,  the  church  were  in  the  actual  and  peacable 
possession  of  the  whole  tract  granted  to  them  by  dueen  Anne, 
holding  adversely  to  all  the  world,  and  by  a  valid  and  perfect 
title ;  and  that  all  right  of  the  Bogardus  heirs,  if  any  they  ever 
had,  in  or  to  any  share  or  interest  in  the  tract,  was  completely 
barred.    (4  Paige,  200  ;  24  Wend.  587.) 

SuM.  2d.  The  entries  of  Cornelius  Bogardus  and  of  those 
claiming  under  him,  made  in  1783  and  afterwards,  were  there- 
fore mere  trespasses  and  intrusions  without  right  or  color  of 
right,  and  did  not  affect  either  the  title  or  the  possession  of  the 
church ;  especially  as  it  appears, 

1.  That  several  of  the  entries  were  effected  by  means  of  frau- 
dulent attornments  of  the  tenants  of  the  church. 

2.  That  others  were  made  by  force,  or  were  followed  by  a 
forcible  detainer  contrary  to  the  statute  in  that  behalf;  and  that 
none  of  the  possessions  so  taken  and  held  by  force,  were  con- 
tinued for  so  long  a  time  as  to  prevent  the  application  of  such 
statute.  (2  Rev.  St.  293,  §  8,  10,  enacting  the  existing  law  on 
that  subject.  Also,  §  13  ;  1  R.  Laws,  96 ;  11  John.  604;  13  ibid. 
652,3;  6  Wend.  761.) 

3.  That  such  possessions,  all  and  every  of  them,  were  volun- 
tarily abandoned  by  Cornelius  Bogardus  as  long  ago  as  1786, 
and  that  ever  since  that  time,  the  actual  and  peaceable  posses- 
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sioQ  of  the  whole  tract  under  claim  of  title  to  the  whole  in 
severalty,  has  been  constantly  and  without  interruption  in  the 
church  and  those  holding  under  them. 

3.  After  the  time  which  has  elapsed  since  the  abandonment 
of  such  possessions,  it  will  be  presumed  in  reference  to  such  of 
them,  if  any,  as  are  not  now  fully  explained  by  defendants 
proofs,  that  like  others  of  the  same  period,  they  were  fraudu- 
lently or  tortiously  acquired  ;  and  even  without  the  aid  of  snch 
presumption,  they  were  wholly  ineffectual  to  interrupt  the  legal 
possession  of  the  church,  as  the  true  and  only  owners  of  the 
land.  {Smith  v.  Lorillard,  10  John.  338 ;  Jackson  v.  Walker^ 
7  Cowen,  637;  Whitney  v.  Wright,  15  Wend.  171.  Also,  2 
John.  22;   4  ibid.  202.) 

YL  The  plea  would  have  *been  a  complete  and  perfect  bar, 
had  it  merely  alleged  the  exclusive  and  uninterrupted  posses- 
sion of  the  premises  and  receipt  of  the  rents  and  profits  thereof, 
under  a  claim  of  title  adverse  to  the  complainants  since  1786  ; 
and  as  such  a  possession  and  receipt  of  profits  have  been  clearly 
established,  the  substance  of  the  issue  upon  the  present  plea  is 
proved,  and  the  defendants  are  entitled  to  the  benefit  thereof, 
even  though  it  should  be  considered  by  the  court  that  the  con- 
tinuity and  exclusiveness  of  such  possession  were  interrupted 
between  the  years  1783  and  1786. 

Subd.  1st.  A  plea  to  a  bill  in  equity  is  a  special  answer ;  and 
the  failure  of  a  defendant  to  prove  all  the  matters  averred  in  it, 
leaves  the  case  precisely  as  if  such  matters  had  been  brought 
forward  by  an  ordinary  answer,  except  that  the  court,  if  it  think 
fit  so  to  do,  may  order  the  defendant  to  make  the  discovery 
sought  by  the  bill,  and  from  which  he  was  protected  by  means 
of  his  plea.    (Mitf.  PI.  368 ;  Beames  Pleas.  326.) 

Siibd.  2nd.  Before  the  court  will  in  any  case  make  such 
order,  it  must  appear  that  the  complainant  is  entitled  to  some 
relief  In  deciding  that  question,  the  matters  averred  in  the  plea 
and  sustained  by  the  proofs  must  be  considered  and  weighed, 
and  if  they  make  out  a  valid  defence  to  all  the  relief  sought  by 
the  bill,  the  defendant  must  have  the  beneftt  of  such  defence, 
notwithstanding  his  failure  to  prove  some  other  matters  alleged 
in  the  plea,  but  not  essential  to  his  defence.  (Beamesi  338  ;  2 
Ves.  Jr.  668,  669.) 


718  OASES  IN  CHANCERY. 


Bogardu  ▼.  Trinity  Church. 


Subd.  3d.  In  the  present  case,  the  matters  averred  in  the  plea, 
and  which  without  and  beyond  contradiction,  hare  been  estab- 
lished by  the  proofs,  and  constitute  a  full  and  perfect  defence  to 
all  the  relief  sought  by  the  bill ;  and  constitute  also  the  Tery 
defence  set  up  in  the  plea ;  that  is  to  say,  an  adverse  posses- 
sion on  the  part  of  the  church,  under  claim  of  title  of  the 
whole  tract  in  severalty,  for  a  period  sufficiently  long  to  bar 
the  complainants  and  all  others.  (Litt  i  484 ;  Cp.  Litt  281  6, 
282a ;  1  Phill.  Ev.  200,  ^  6  1  Stark.  Ev.  387,  i 8 ;  3  ibid.  1528, 
1633, 1537 ;  1  Taunt.  147.) 

Subd.  4th.  In  the  face  of  the  facts  averred  by  the  plea  and 
unquestionably  established  by  the  proofs,  and  of  the  full  de- 
fence to  the  prayer  for  relief  resulting  from  such  facts,  the  dis- 
covery called  for  by  the  bill  caniltiot  be  ordered  by  the  court 

1.  Because  such  discovery  is  only  sought  by  the  bill  as  an- 
cillary to  the  relief,  and 

2.  Because  if  made,  it  could  not  vary  or  impair  the  defence, 
nor  help  the  complainants. 

Ylh  The  complainants  bill  should  be  dismissed  with  costs. 

G.  jR.  7.  Bawdainy  J.  T.  Brady ^  and  Oeo.  Sullivattj  for  the 
complainants. 

Mr.  Sullivan  insisted  on  the  following  propositions : 

I.  The  dueen  was  not  in  the  sole  possession  of  the  Q^neen's 
farm,  at  the  date  of  her  grant  to  Trinity  Church,  in  1705.  She 
held  it  as  tenant  in  common  with  our  ancestor,  Cornelius  Bo- 
gardus.  The  deed  of  transport  to  Gov.  Lovelace,  conveyed  the 
rights  of  the  other  heirs  named  in  it,  but  did  not  convey  his ; 
and  the  king  cannot  disseise  a  subject  (Bacon's  Abr.  Preroga- 
tive, 630.)  So  the  Duke  of  York  entered  as  tenant  in  com- 
mon, and  the  character  of  the  possession  was  not  changed.  The 
grant  of  Gk)v.  Nicolls,  shows  the  heirs  of  Anneke  Jans  were  in 
possession,  and  the  presumption  is,  that  her  son,  Cornelius,  con- 
tinued in  possession. 

II.  At  and  before  1706,  the  time  of  prescription  was  sixty 
years ;  so  that  these  could  have  been  no  disseisin  of  the  Queen's 
co-tenant  ni  common  at  that  date.  This  is  fatal  to  the  case  on 
the  plea,  because  that  rests  on  the  fact,  that  the  queen  was  then 
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in  the  sole  and  exclusive  possession  and  use  of  the  farm.  The 
patent  of  1705,  only  conveyed  such  estate  as  she  bad^  viz.^  five 
undivided  sixth  parts  of  the  farm. 

III.  The  defendants  next  ground  of  defencci  that  Q,ueeii 
Anne,  by  the  letters  patent  in  November,  1705,  gave,  granted, 
and  confirmed  the  farm  to  the  then  corporation  of  Trinity 
Church,  is  not  established  by  the  proofs.  The  letters  produced, 
are  under  the  seal  of  the  province,  not  under  her  seal,  though 
the  grant  purports  to  be  hers  ;  they  have,  therefore,  no  validity 
or  vitality. 

If  considered  as  executed  by  the  governor,  under  a  power 
from  her,  signing  is  necessary"  to  such  an  execution.  (17  Tes, 
459.)  The  provincial  seal  was  in  the  governor's  charge  by  his 
commu^sion,  and  he  should  have  affixed  it  and  signed  the  pa- 
tent. 

The  queen  had  no  power  over  this  land,  except  through  the 
colonial  assembly.  (Charter  of  Liberties,  1691  ;  Act  of  1699, 
annulling  the  extravagant  grants ;  Smith's  History  of  N.  Y.  117, 
155,  156 ;  11  East,  488.)  The  repealing  act  of  1702,  was  of  no 
force  till  the  royal  assent  was  given  to  it,  instead  of  which  it 
was  disapproved.  The  constitutions  of  this  state,  in  1777  and 
1822,  do  not  save  this  grant ;  they  only  covered  grants  made 
"  under  the  authority,"  &c.  of  the  crown.  Lord  Cornbury,  the 
most  corrupt  and  execrable  governor  we  ever  had  here,  so  un- 
derstood the  law,  and  withheld  his  signature,  so  as  not  to  com- 
mit himself.  The  title  thus  sought  to  be  given  to  the  church 
was  illegal,  and  no  presumption  can  be  indulged  in  favor  of 
such  a  title.  The  reservation  in  Montgomerie's  charter,  con- 
firmed by  the  assembly  and  then  by  the  king,  shows  the  patent 
was  void.  There  was  no  act  of  the  assembly  permitting  the 
grant,  as  was  necessary.  One  was  passed  in  1733,  to  enable 
the  governor  to  grant  the  swamp. 

lY.  The  church  corporation  did  not  enter  upon  the  Queen's 
farm,  under  the  letters  patent.  Their  entry  was  under  the 
lease  given  them  in  1702.  Having  a  good  right  under  the 
lease  in  1705,  and  none  under  the  patent,  their  possession  in 
point  of  law  continued  under  the  lease.  There  is  no  entry  in ' 
their  minutes,  nor  any  act  of  theirs,  showing  an  acceptance  of 
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the  patent,  or  an  intention  to  act  under  it.  There  coald  be  no 
merger  without  some  corporate  act. 

Y.  Next,  as  to  the  possession  of  the  dueen's  farm  by  the 
church.  The  church,  in  1706,  was  in  as  a  tenant  for  years, 
and  tenant  in  common.  A  tenant  in  common  has  a  right 
to  be  in  possession;  the  question  is,  whether  it  be  a  sole 
possession,  like  one  claiming  the  whole.  By  the  charter  of  the 
church,  limited  by  the  colonial  act  of  1704,  it  could  not  hold 
property  to  over  £500  a  year ;  and  this  was  so  until  the  rerolu- 
tion.  It  could  take  no  rents  or  profits  be7ond  that,  and'  to  that 
extent  was  a  mere  trustee  for  charitable  purposes.  A  corpora- 
tion cannot  deforce  a  natural  person,  and  where  there  is  no  re- 
ceipt of  rent,  there  can  be  no  ouster  by  one  tenant  in  common 
against  another,  without  an  actual  deforcement.  So  every  time 
Cornelius  Bogardus  walked  over  the  farm,  it  was  an  entry,  and 
he  was  in  possession.  The  possession  of  each  was  the  posses- 
sion of  both.  Cornelius  B.,  in  1783,  took  possession  of  a  vacant 
part  of  it,  kept  it  two  years,  and  claimed  it  as  his ;  of  course, 
according  to  his  right. 

It  is  said  he  had  then  been  ousted,  by  lapse  of  time.  Their 
plea  does  not  so  pretend.  As  tenant  for  years,  the  church  could 
not  disseise  a  freehold  ;  and  could  not  claim  a  fee  either  against 
the  crown  or  any  one  else.  (1  Bac.  Abr.  430 ;  Cro.  Car.  592.) 
Their  not  accounting,  shows  no  ouster;  for  no  rents  were  re- 
ceived till  after  1750,  nor  enough  till  at  or  just  before  the  revo- 
lution, to  come  to  £600  a  year,  after  paying  expenses  in  respect 
of  the  land. 

Since  the  revolution,  as  it  would  have  been  a  breach  of  trust 
for  the  church  to  apply  more  than  £600  yearly,  of  the  rents  of 
this  property,  which  cannot  be  presumed ;  they  must  have  re- 
ceived the  surplus  for  the  people,  and  for  us  as  tenants  in  com- 
mon. Their  legal  incapacity  to  appropriate  more  than  £500, 
makes  their  case  different  from  that  of  an  individual. 

YI.  The  state  of  things  since  the  revolution.  The  limitation 
in  the  act  of  1704,  was  not  repealed  by  the  act  of  1784,  nor  can 
^  such  repeal  be  inferred  from  the  act  of  1788. 

The  accumulated  fund,  arising  from  the  surplus  over  £500, 
is  in  their  hands,  therefore,  in  trust  for  us,  to  this  day.    The 
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court  should  grant  relief,  on  the  ground  of  public  policy,  and  in 
that  view,  lapse  of  time  is  of  no  consequence. 

One  claiming  by  adverse  possession,  must  show  he  has  claim- 
ed in  fee,  and  that  too  against  all  the  world. 

As  the  defendants  could  not  so  claim  against  the  Crown  or  the 
People,  (to  whom  they  were  tenants  for  years ;)  they  cannot  so 
claim  against  any  one.  (4  Kent's  Comm.)  Their  claim  of  title 
in  the  ejectment,  in  1760,  was  put  forward  in  behalf  of  their 
landlord,  the  king.  That  made  to  the  legislature  in  1786,  can- 
not avail,  because  it  was  made  with  a  fraudulent  concealment  as 
to  the  state  of  their  affairs,  and  the  true  character  of  their  tenure. 

All  the  leases  produced,  are  referable  to  their  position  as  ten- 
ants under  the  crown,  as  well  as  to  a  claim  in  fee.  There  was 
no  prescription  against  the  crown  till  1783,  certainly ;  nor  till 
179B,  (2  Greenl.  Laws,  93,)  against  the  people ;  so  the  sixty 
years  prescription  has  not  yet  expired  ;  and  the  church  is  still 
in  as  tenant. 

YII.  The  defendant's  plea  is  not  one  of  the  statute  of  limita- 
tions. It  was  held  good  as  being  a  plea  of  title,  and  as  such  it  is 
not  proved  at  al  I 

But  treating  it  as  a  plea  of  lapse  of  time,  where  do  they  begin 
their  adverse  possession  ?  The  plea  says,  at  the  date  of  the  pa- 
tent ;  but  there  is  no  proof  of  any  commencement  of  it. 

As  to  the  counterparts  of  leases,  there  is  no  proof  of  any 
authority  from  the  church*  to  any  one  to  give  a  single  lease. 
The  leases  ought,  therefore,  to  be  left  out ;  and  there  is  no  evi- 
dence of  any  claim  under  the  patent  till  the  trial  in  1760.  That 
would  not  be  a  bar  till  1820.  But  this  was  not  the  adverse  pos- 
session set  up  by  the  plea. 

They  did  not  sell  a  foot  of  the  land  till  1784,  which  is  the 
next  thing  that  looks  at  all  like  a  claim  in  fee.  This,  and 
what  took  place  afterwards,  does  not  support  iheir  plea  of  an 
adverse  possession  beginning  in  1706. 

YIII.  The  letter  of  the  committee  of  the  vestry  of  Trinity 
Church,  in  1786,  was  an  express  claim  of  the  title,  under  a 
conveyance  which  made  them  tenants  in  common  with  our 
successive  ancestors,  and  is  conclusive  upon  the  church.  There 
is  no  proof  that  the  committee  overstepped  their  authority. 
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IX.  The  allegation  in  the  plea,  that  the  church  bad  receiv- 
ed all  the  rents  and  profits,  and  that  their  possession  had  been 
uninterrupted,  is  not  proved,  and  is  not  true. 

Cornelius  Bogardus  had  quiet  and  peaceable  possession  of 
portions  of  the  farm,  including  the  house  he  lived  in,  for  two 
years  at  least.  He  paid  no  rent,  and  no  proceedings  were  taken 
to  turn  him  out.  This  entry  was  as  effectual,  as  if  he  had  been 
there  ten  years.  He  was  in  possession  of  the  clay  and  gravel 
pit,  and  received  the  issues  from  the  sale  of  the  soil.  He  was 
not  a  disseisor,  did  not  claim  the  entire  possession,  but  merely 
his  right,  such  as  it  was.    He  made  leases  and  received  rents. 

This  evidence  is  decisive  against  the  truth  of  the  plea.  It 
breaks  the  continuity  of  the  possession,  which  it  was  material 
for  them  to  aver  and  prove ;  shows  it  was  not  exclusive  and 
was  interrupted,  broken  and  gone,  before  1786. 

X.  The  whole  plea  must  be  proven.  If  any  point  is  not 
proved,  the  decree  must  be  against  the  defendants.  {Dews  v. 
McMichaelj  6  Paige,  139.)  The  court  is  not  to  judge  as  to  (he 
materiality  of  any  of  it. 

In  fact,  every  part  of  it  is  material ;  the  title  set  up,  as  well 
as  the  lapse  of  time.  They  might  have  relied  on  the  latter, 
but  did  not,  and  must  stand  on  the  whoie  plea  as  it  is. 

Mr.  Ogden,  in  reply,  referred  to  1  Stark.  Ev.  436 ;  Buller's 
N.  P.  298 ;  1  Sch.  &  Lef.  429 ;  3  Bro.  Ch.  0.  639  ;  2  Jac.  &  W. 
139,  140 ;  and  2  Smith's  History  of  N.  Y.  232,  239. 

OPINION   OP   THE   COURT. 

The  Vice-Chancellor. — The  complainants,  by  their  bill, 
claim  that  they  as  heirs  of  John  Bogardus,  are  the  owners  in  fee 
of  an  equal  undivided  thirtieth,  of  the  northern  and  principal  por- 
tion of  the  property  in  the  city  of  New  York,  long  known  as 
the  "  Church  FarmP  This  part,  said  to  contain  sixty-two  acres, 
extended  from  a  line  about  one  hundred  feet  south  of  what  is 
now  Warren  street,  northwardly  to  what  is  now  known  as 
Christopher  street,  and  from  the  Hudson  river,  on  the  west,  to 
what  is  now  Broadway,  at  its  south  line,  and  along  the  line  of 
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Broad vray,  nearly  to  Duane  street ;  and  from  thence  its  eastern 
boundary  ran  northwestwardly,  gradually  approaching  the  river 
at  its  northern  extremity. 

The  bill  proceeds  on  the  ground  that  the  corporation  of 
Trinity  Church,  from  1706  to  the  present  time,  have  been  in 
the  possession  of  this  portion  of  the  farm,  as  tenants  in  com- 
mon with  the  complainants  and  their  ancestors,  from  whom 
they  derive  their  title ;  and  that  the  corporation  is  bound  to 
account  to  them  for  theic  proper  share  of  the  rents  and  issues 
received  from  the  farm,  and  from  sales  of  such  portions  as 
have  been  sold^  and  to  refrain  from  any  further  leases  or  sales 
affecting  the  complainants  title.  > 

The  defence  interposed  to  this  claim  is,  that  in  1705,  Queen 
Anne  granted  the  whole  Church  Farm  to  the  corporation  of 
Trinity  Church  in  fee-simple ;  that  the  church  then  entered 
into  possession,  and  has  ever  since  been  in  the  sole  possession, 
exclusive  of  any  other  right,  claiming  it  absolutely  as  its  own 
property.  In  other  words,  the  defendants  plead  an  adverse 
possession  of  the  lands  claimed,  for  one  hundred  and  twenty- 
five  years  before  this  suit  was  commenced,  under  a  deed  con- 
veying the  lands  to  them  in  fee-simple. 

The  highest  judicial  tribunal  in  the  state,  affirming  the  elab- 
orate judgment  of  the  chancellor,  has  decided  that  the  defence 
thus  interposed  is  valid,,  and  a  perfect  bar  to  the  complainants 
suit.  (See  the  report  of  this  case,  on  the  argument  of  the  plea 
before  Chancellor  Walworth,  in  4  Paige's  Rep.  178 ;  and  in  the 
Court  for  the  Correction  of  Errors,  in  16  Wendell's  Rep.  111.) 

The  law  as  to  the  force  and  effect  of  the  plea,  is  thus  estab- 
lished in  the  outset ;  and  the  great  question  before  me,  is  pre- 
sented in  the  simple  proposition,  Is  the  plea  true  in  point  of  fact  7 
In  determining  the  question,  I  am  confined  to  the  truth  of  the 
matters  stated  in  the  plea.  Those  alone  are  in  issue  between 
the  parties  ;  and  the  statements  in  the  bill,  and  in  the  answer 
accompanying  the  plea,  are  unimportant,  except  so  far  as  they 
may  tend  to  disprove  or  establish  those  contained  in  the  plea. 

Before  proceeding  to  those  allegations,  1  will  speak  of  certain 
facts  which  are  admitted  to  be  true  by  the  form  of  the  pleadings^ 
and  which  the  complainants  insist  have  an  important  bearing 
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upoD  the  defence.  Thus,  it  is  admitted  that  the  <<  DomiDie's 
Bowery,"  constituting  the  part  of  the  Church  Farm  before  de- 
scribed, was,  ou  the  27th  of  March,  1667,  granted  and  confirmed 
in  fee,  by  Governor  Nicolls,  to  the  children  and  heirs  of  Anneke 
Jans,  the  widow  of  Dominie  Everardus  Bogardus,  which  con- 
firmation recited  a  grant  of  the  same  land  by  the  Dutch  Gover- 
nor, Yan  Twiller,  to  Anneke  Jans  and  her  husband,  Roelofe 
Jansen,  in  1636,  and  a  patent  or  ground  brief  to  Anneke  Jans, 
from  Governor  Stuy  vesant,  in  1654  M  is  in  like  manner  ad- 
mitted, that  Anna  or  Anneke  Jans  Bogardus  had  eight  children, 
who  were  either  living  at  her  death  or  had  died  leaving  issue ; 
and  that,  by  the  subsequent  deaths  of  two  of  her  children  with- 
out issue,  Cornelius  Bogardus,  one  of  her  sons,  became  seised  of 
one-sixth  of  the  Dominie*s  Bowery ;  that  his  right  descendedi  on 
his  death  in  1707,  to  his  eldest  son,  Cornelius ;  from  the  latter 
to  his  eldest  son,  CornelinS)  in  1769 ;  and  from  the  latter,  <m  his 
death,  in  1794,  to  his  five  children,  of  whom  John  Bogardus, 
the  complainants  father,  was  one. 

It  is  also  admitted,  that  on  the  9th  of  March,  1670-71,  some 
of  the  heirs  of  Anneke  Jans,  executed  a  conveyance  in  fee  of 
the  Dominie's  Bowery,  described  as  containing  about  sixty-two 
acres,  to  Colonel  Francis  Lovelace,  who  was  then  the  governor 
of  the  province  of  New  York.  This  transfer  purports  to  have 
been  made  by  William  Bogardus,  for  himself  and  his  brothers, 
Jan  and  Jonas,  and  by  two  of  the  sonsin-law  of  Anneke  Jans, 
one  in  the  right  of  his  wife,  and  as  attorney  of  another  son-in- 
law,  whose  wife  was  deceased,  and  the  other  in  right  of  his 
wife  and  by  assignment  of  one  of  the  sons,  Peter  Bogardus. 
It  does  not  appear  to  have  been  executed  by  or  fdr  Cornelias 
Bogardus,  the  son  of  Anneke  Jans ;  but  it  describes  the  whole 
farm  or  bowery,  and  speaks  of  it  as  the  farm  or  bowery  of  the 
grantors. 

This  deed  or  transport  appears  to  have  been  recorded,  but  at 
what  time  is  not  shown,  otherwise  than  that  it  is  found  in  a 
Book  of  Transports  begun  in  the  year'1666. 

Several  other  matters  charged  in  the  bill,  which  are  to  be 
taken  as  true  on  this  hearing,  will  be  more  conveniently  men- 
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tioned  in  connection  with  the  various  points  upon  which  they 
are  supposed  to  have  an  influence. 

The  plea,  formally  stated,  contains  the  three  following  heads 
or  propositions,  viz : 

First.  That  daeen  Anne,  being  in  the  possession  and  occu- 
pation of  the  tract  known  by  the  name  of  the  Duke's  Farm, 
Singes  Farm,  or  Queen's  Farm,  referred  to  in  the  bill,  and  of 
which  the  Dominie's  Bowery  is  parcel,  and  being  in  the  receipt 
of  the  rents  and  profits  thereof  to  her  own  sole  and  separate  use 
and  benefit ;  did  by  letters  patent,  under  the  great  seal  of  the 
province,  dated  November  23d,  1705,  give,  grant,  ratify,  and 
confirm  to  the  corporation  of  Trinity  Church,  in  fee  simple,  the 
farm  before  mentioned,  reserving  a  yearly  rent  of  three  shillings, 
New  York  currency,  in  lieu  of  all  other  services,  dues,  and 
demands. 

Second.  That  the  corporation  of  Trinity  Church,  on  the  day 
of  the  date  of  the  letters  patent,  entered  upon  and  became  seised 
in  their  demesne  as  of  fee,  of  and  in  the  farm,  including  the 
Dominie's  Bowery,  claiming,  by  force  of  the  letters  patent,  and 
not  otherwise,  to  be  of  right  sole  and  exclusive  owners  of  the 
same  and  of  every  part  thereof  in  fee  simple. 

Third.  That  by  themselves  and  those  claiming  under  them 
they  have,  from  the  day  of  such  entry,  continually,  down  to  the 
present  time,  been  in  the  uninterrnpted,  sole,  exclusive,  and 
actual  seisin  and  possession  of  the  premises  called  the  Dominie's 
Bowery,  and  of  every  part  thereof,  claiming  the  same  as  sole 
and  exclusive  owners  in  fee ;  and  have  been  in  the  sole  and 
exclusive  receipt  and  enjoyment  of  the  rents,  issues  and  profits, 
to  their  own  sole  and  separate  use  and  benefit,  without  having 
paid  over  or  accounted  for  any  part  of  the  same,  to  the  com- 
plainants, or  to  any  person  under  whom  they  claim,  and  with- 
out at  any  time  having  held  or  possessed  any  part  of  the  premi- 
ses, or  any  rents  or  profits  therefrom,  or  any  estate  or  interest 
therein,  in  common  and  undivided  whh,  or  as  trustee  of  the 
complainants,  or  of  any  person  under  whom  they  claim  to  de- 
rive title,  and  without  ever  having  admitted  or  acknowledged^ 
that  the  complainants,  or  any  person  under  whom  they  claim, 
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were  entitled  to  any  payment  or  account,  or  had  any  estate, 
ehare  or  interest,  in  common  or  undivided,  in  the  premises  in 
controversy. 

These  three  fundamental  propositions  will  be  treated  sepa- 
rately, and  in  their  order. 

*  FIRST.  The  sole  possession  of  Queen  Anne,  and  her  grant 
to  the  defendants  corporation  on  the  23d  day  of  Noremb«r, 
1706. 

It  is  to  be  observed,  that  the  plea  does  not  assert  that  the 
queen  was  the  owner  of  the  farm  granted,  or  that  she  had  any 
estate  or  title  whatever.  The  averment  relates  exclusively  to 
her  possesaion  and  its  character. 

Th^^  are  facts  of  which  written  evidence  can  scarcely  be 
expected.  Such  testimony  rarely  exists  in  any  case.  And  after 
the  lapse  of  more  than  one  hundred  and  forty  years,  not  only  is 
the  testimony  of  living  witnesses  to  such  facts  utterly  impossi- 
ble, but  even  oral  tradition  respecting  them,  has  almost  invaria^ 
bly  faded  away  in  the  dim  shadows  of  the  past. 

In  their  search  for  truth,  the  courts  are  required,  in  instances 
like  the  one  under  consideration,  to  receive  evidence  which 
would  be  inadmissible  if  offered  respecting  events  occurring 
within  the  memory  of  living  witnesses.  Thus,  the  statements 
of  historians  of  established  merit,  the  recitals  in  public  records, 
in  statutes  and  legislative  journals,  the  proceedings  in  courts  of 
justice,  and  their  averments  and  results,  and  the  depositions  of 
witnesses  in  suits  or  in  legal  controversies,  are  from  necessity, 
received  as  evidence  of  facts  to  which  they  relate,  but  always 
'  with  great  caution,  and  with  due  allowance  for  its  imperfections 
and  its  capability  of  misleading ;  and  restricted,  as  to  historical 
evidence,  to  facts  of  a  public  and  general  nature.  (See  on  this 
subject,  Bulleft  v.  Michel,  4  Dow's  Pari.  Cases,  297,  323,  324.) 

There  is  the  more  reason  for  relying  upon  such  evidence, 
because,  on  a  question  of  the  possession  of  land  and  of  the 
character  of  the  claim,  the  acts  of  the  claimant  are  competent  to 
prove  the  occupation ;  and  when  he  is  shown  to  be  in  possession^ 
his  declarations  as  to  the  manner  of  his  holding  are  always 
admissible^  either  against  him  to  establish  a  tenapcy,  or  in  bis 
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favor  to  lay  the  foundation  of  an  adverse  possession.  For  a  rule 
of  evidence  so  familiar  in  actions  affecting  the  title  to  lands,  it 
is  unnecessary  to  refer  to  authorities. 

I.  To  proceed  to  the  possession  of  the  farm,  at  the  date  of  the 
letters  patent  to  Trinity  Church. 

The  bill  is  silent  as  to  the  possession  of  the  Dominie's  Bow-, 
ery,  as  well  as  the  whole  Duke's  Farm,  prior  to  1705.  It  con- 
tains no  allegation  that  Governor  Lovelace,  the  Duke  of  York 
as  proprietor  of  the  province,  or  any  other  person,  ever  entered 
under  the  deed  of  transport  to  Governor  Lovelace ;  except  its 
charge  as  to  the  entry  of  the  corporation  of  Trinity  Church, 
which  will  be  noted  in  another  place.  If  any  legal  presumption 
as  to  the  possession  is  to  be  deduced  from  the  title  having  once 
been  in  Anneke  Jans,  and  from  the  cautious  statement  in  the 
bill  as  to  the  execution  and  effect  of  the  deed  of  transport  exe- 
cuted by  a  portion  of  her  children,  it  is  simply  this,  that  on  her 
death  her  children  succeeded  to  the  possession  in  point  of  law, 
and  on  the  execution  of  the  transport.  Governor  Lovelace  suc- 
ceeded to  that  possession,  at  least  to  the  extent  of  the  interests 
of  those  whose  title  it  assumed  to  grant.  And  as  it  assumed  to 
convey  the  whole  farm,  the  presumption  would  necessarily  be 
that  he  took  possession  of  the  whole,  claiming  it  under  the  deed, 
unless  he  knew,  (and  of  this  there  is  neither  proof  nor  probabil- 
ity,) that  there  was  one  heir  of  Anneke  Jans  who  was  not  named 
in  the  instrument. 

In  Jacksof^  ex  dem.  Preston  v.  Smithy  (13  Johns.  406,)  where 
one  purchased  a  lot  of  land,  and  received  a  deed  for  the  whole 
lot,  in  which  the  grantor  was  described  as  heir  of  the  patentee, 
and  entered  into  possession  under  the  deed,  and  it  afterwards 
appeared  that  the  grantor  was  only  one  of  nine  heirs  of  the 
patentee,  and  owned  only  one  ninth  of  the  lot  as  tenant  in 
common  with  his  co-heirs ;  it  was  decided  that  the  purchaser 
must  be  deemed  to  have  entered  under  his  deed  as  sole  owner 
in  fee  of  the  whole  lot,  and  that  his  possession  was  adverse  to 
the  rightful  owners,  and  was  not  a  possession  in  common  with 
them. 

A  resort  to  legal  inferences  upon  the  admitted  facts  in  the  bill> 
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therefore,  places  Croirernor  Lovelace  ia  possession  of  this  prop- 
erty, claiming  the  whole  title  in  fee  under  a  deed,  as  early  as 
1671.  The  subsequent  transmission  of  bis  right  afid  possession 
to  the  Duke  of  York  as  proprietor,  was  so  perfectly  natural  and 
obvious,  that  the  counsel  on  both  sides  concurred  in  assuming  it 
as  unquestionable.  Governor  Lovelace's  administration  termi- 
nated on  the  surrender  of  New  York  to  the  Dutch,  in  August; 
1673,  and  his  name  has  never  appeared  in  connection  with  the 
farm,  from  that  day  to  the  present.  His  title  and  possession,  (if 
he  acquired  either,)  were  doubtless  taken  in  his  official  capacity, 
and  vested  in  the  Duke  of  York.  They  continued  in  the  latter, 
as  duke,  and  then  as  King  James  II.,  till  the  English  revolution, 
by  which  he  was  dethroned  and  exiled,  and  then  with  other 
crown  and  proprietary  lands,  were  transmitted  to  William  and 
Mary,  and  on  the  death  of  William  III.,  to  Queen  Anne. 

Thus,  setting  out  with  the  title  of  Anueke  Jans,  and  the  trans- 
port to  Governor  Lovelace,  we  have  the  legal  presumption,  that 
the  Dominie's  Bowery  was  possessed  from  1671  to  1705  by  the 
Duke  of  York,  and  the  sovereigns  of  England  continuously, 
under  a  claim  of  title  to  the  whole  of  it  by  deed,  exclusive  of 
any  other  right ;  and  that  at  the  date  of  the  letters  patent,  Clneen 
Anne  was  in  possession  and  occupation,  and  receiving  the  rents 
to  her  own  sole  use  and  benefit. 

Next,  dismissing  entirely  all  inferences  in  favor  of  the  queen's 
exclusive  possession,  arising  from  the  transport  and  historical 
proofs  before  mentioned,  how  does  this  question  staind  upon  the 
evidence  at  large  ? 

It  is  proved  that  Governor  Andross,  who  arrived  in  the  prov- 
ince in  October,  1674,  leased,  or  assumed  to  lease,  the  Duke's 
Farm,  to  Dirck  Seekers,  or  Seckners,  for  twenty  years.  This  is 
shown  by  the  original  minutes  of  a  trial  in  the  supreme  court  of 
the  colony,  in  October,  1760,  in  a  suit  in  ejectment,  relating  to 
the  Church  Farm,  brought  against  the  corporation  of  Trinity 
Church,  by  Cornelius  Brower  and  others.  The  record  of  the 
judgment  in  that  suit  is  also  produced.  The  minutes  of  the 
trial,  show  that  the  respective  parties  read  in  evidence  on  that 
occasion,  very  much  the  same  documentary  testimony  as  the 
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parties  in  this  suit  presented  eighty-fiire  years  afterwards. 
Among  the  documents  then  read  in  evidence  hy  the  church,  was 
an  orij^inal  lease  from  Governor  Andross  to  Seekers,  as  before 
mentioned,  which,  in  the  minutes,  is  stated  to  bear  date  March 
25, 16(37,  or  1677.  The  third  figure  is  so  illegible  that  it  is  read 
with  difficulty,  but  it  looks  more  like  six  than  seven.  It  was 
manifestly  intended  to  be  entered  as  1677,  for  Col.  NicoUs  was 
governor  in  1667,  and  Governor  Andross  was  commissioned  in 
June,  1674.    The  original  lease  is  shown  to  be  lost,  and  secon- 

m 

dary  evidence  is  therefore  admissible. 

In  connection  with  the  minutes  of  the  trial,  the  defendants 
produce  two  affidavits,  one  of  Jacob  Kooning,  the  other  of  Mary 
Layton,  both  appearing  to  have  been  sworn  on  the  18th  day  of 
May,  1751,  before  Frederic  Philipse,  who  was  then  a  judge  of 
the  supreme  court,  and  whose  signatures  were  proved  by  one  of 
his  lineal  descendants.  The  purpose  for  v^hich  these  affidavits 
were  taken  is  not  proved.  From  their  form  and  contents,  it  may 
be  inferred  that  they  were  provided  in  reference  to  a  forcible 
entry  and  detainer,  or  some  similar  proceeding,  which  became 
unnecessary  or  was  dropped.  Kooning,  in  his  affidavit,  deposed 
that  he  was  eighty-one  years  of  age,  and  had  known  the  Church 
Farm,  or  King's  Farm,  about  seventy  years  ;  that  sixty-five  or 
seventy  years  before  the  time  of  his  deposing,  Dirck  SickeUi 
otherwise  called  Dirck  Dey,  lived  in  an  old  thatched  house  on 
that  farm,  and  after  his  death  his  widow  possessed  the  farm, 
and  then  their  son  Tunis.  He  further  deposed  that  one  Joris 
Ryerse  married  the  widow  of  Tunis,  and  possessed  the  farm, 
first  under  the  government,  and  afterward  from  the  English 
Church.  Mary  Layton  deposed  that  she  was  eighty-four  years 
of  age,  and  knew  the  facts  stated  by  Kooning  to  be  true. 

The  question  being,  not  as  to  the  estate  or  title,  but  solely  as 
to  possession  and  the  accompanying  claim,  the  minutes  of  the 
trial  and  the  two  affidavits,  appear  to  be  good  evidence  to  show 
that  Governor  Andross,  in  1677,  assumed  to  control  the  farm  as 
the  property  of  the  government,  and  to  demise  it  as  such  for 
twenty  years.  (4  Dow's  Cases  in  Pari.,  323,  324,  before  cited.) 
And  in  a  matter  of  so  much  public  concern  and  notoriety,  as  the 
demesnes  of  the  proprietor  and  of  the  crown,  which  formed  the 
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subject,  within  a  few  years  thereafter,  of  constant  and  bitter 
controversy  and  frequent  legislation  in  the  colonial  assemblyi 
these  documents  are  competent  to  prove,  at  this  remote  period, 
what  was  the  general  reputation  and  understanding  as  to  the 
possession  and  the  claim  of  and  in  the  Duke's  Farm,  as  well  as 
the  assertion  of  the  claim  itself.  It  is  strongly  fortified  and  cor« 
roborated  by  the  historical  evidence  hereafter  noticed. 

In  1686,  in  the  charter  granted  by  Governor  Dongan  to  the 
city  of  New  York,  the  farm  in  question  is  reserved  to  the  crown, 
and  is  described  as  the  ^^land  without  the  gate^  called  the 
King^s  Farm,^  the  Duke  of  York  having  succeeded  to  the 
throne  on  the  6th  day  of  February,  1686. 

This  was  a  direct  and  solemn  assertion  of  the  enjoyment  of 
the  possession  and  the  claim  of  the  title  by  the  government, 
which  was  unchallenged  at  the  time,  and  of  so  public  and  no- 
torious a  character,  that  it  leaves  no  room  for  doubt  as  to  their 
then  being  well  known  and  indisputable  facts. 

On  the  6th  of  August,  1694,  Governor  Fletcher  in  the  name 
of  the  king,  granted  the  Swamp,  or  Fresh- water  Pond,  to  John 
Evans ;  and  in  the  letters  patent  the  lands  granted  are  described, 
both  in  the  recital  and  in  the  grant,  among  other  bounds,  as 
being  "  adjacent  to  our  farm  commonly  called  and  known  by  the 
name  of  the  Duk^a  FarmJ^ 

This  is  another  solemn  public  act  of  the  government,  under 
the  great  seal  of  the  province,  asserting  a  claim  to  the  whole 
title  and  the  possession,  and  also  as^rting  that  the  farm  was 
known  as  the  Duke's  Farm  ;  thus  connecting  the  claim  with 
the  duke^s  ownership  before  1685/  and  showing  that  his  title 
had,  in  1686,  been  so  long  continued  and  so  notorious,  as  to  have 
attached  his  name  to  the  property. 

Next  we  have  a  lease  executed  by  Governor  Fletcher,  in  the 
name  of  the  crown,  to  'iVinity  Church,  for  the  identical  farm  in 
question,  designating  it  as  <<  our  farm  called  and  known  as  the 
King^s  Farm^^  and  the  location  and  extent  of  the  property, 
were  apparently  so  well  known,  that  there  is  no  description  of 
it  by  metes  or  bounds,  or  otherwise  than  as  the  King's  Farm,  on 
the  Island  of  Manhattan,  and  adjacent  to  the  city  of  New  York. 
The  lease  is  dated  August  19th,  1697,  was  for  seven  years  firom 
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August  let,  169S,  fto^  reserved  an  annual  rent  of  sixty  bnsheU 
of  wheat 

Next  is  the  aet  of  the  colonial  asseml^y,  passed  May  tSth, 
1699,  "for  the  breaking,  vacating,  and  annulling  several  ex* 
travagant  grants  of  land  made  by  Colonel  Pletoher,  the  late 
governor  of  this  province  under  his  majesty .*  Among  such 
grants  recited  in  the  act,  is  that  to  John  Evans,  and  the  lands 
granted  are  described  aa  *'  adjacent  to  the  Kin^s  Parrn^  for« 
merly  called  the  Duk^s  Farm,  on  the  Island  Manhattans  f  aad 
Governor  Fletcher's  lease  to  Trinity  Church,  in  AugUiit,  1697| 
18  also  called  *<  an  extravagant  grant  of  the  King^s  JPsrm?  (t 
Tan  Schaack's  Colonial  Laws,  3U) 

This  statute  exhibits  in  the  strongest  light,  the  assumed  own* 
ership  and  possession  of  the  fiirm  in  question  t>y  the  Duke  of 
York,  and  then  by  the  kuigs  of  England,  and  the  entire  publi* 
city  and  notoriety  of  such  title  and  possession.  Thelegislatuiii 
of  the  colony,  sitting  within  half  a  mile  of  the  King's  Farm, 
could  not  be  mistaken  as  to  these  facts,  whan  they  were  making 
a  law  which  was  to  annul  the  late  govomor's  demise  of  th^ 
farm,  and  to  regulate  its  future  tenure. 

In  this  connection,  it  may  be  mentioned,  that  in  1?B2,  the 
same  Swamp  or  fresh  water,  which  in  1694,  was  granted  to 
Captain  Evans,  was  conveyed  by  Governor  Cosby  to  Anthony 
Rutgers,  by  letters  patent,  under  the  great  seal  of  the  provr 
inee ;  and  the  grant  confirmed  by  like  letters  patent,  Pecember 
31st,  1733.  In  both  of  these  instruments,  the  lands  are  granted 
as  '<  adjacent  to  the  &rm  formerly  called  the  King'jB  Parm/ 
The  act  of  1699,  was  so  far  repealed  by  the  colonial  assembly, 
on  the  let  November,  1733,  as  to  permit  this  grant  to  Rutgers. 

On  the  9th  of  May,  1702,  Lord  Combury,  then  governor  of 
the  province,  executed  another  lease  of  the  King's  Farm  io  Trin^ 
ity  Church,  conformably  to  the  act  of  1699,  to  continue  from 
May  1st,  1700,  so  long  as  he  should  remain  governor,  descritK 
ing  it  simply  as  the  King^s  Farm,  without  any  specific  bound- 
aries or  location. 

It  was  objected  to  this  document,  that  it  vas  not  signed  by 
Lord  Cornbury,  and  that  King  William,  in  whose  name  it  runs, 
Uras  dead  prior  to  its  execution.    As  to  the  first  objeotioUi  tb# 
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lease  is  attested  by  the  great  seal  of  the  province.  The  want 
of  the  governor's  signature,  will  be  discussed  in  another  place. 
As  to  the  other,  it  was  a  maxim  of  the  common  law  that  the 
king  never  dies ;  and  it  was  that  part  of  the  king  which  literally 
never  dies,  the  sovereign  authority  exercised  by  the  viceroy  or 
governor^  whose  functions  continued,  although  the  person 
clothed  with  the  ofS^ce  of  king  had  died,  and  another  had  suc- 
ceeded, which  granted  the  lease  under  consideration.  If  it 
were  ever  questionable,  the  crown  never  did  question  it,  and  it 
could  not  be  collaterally  impeached.  A  further  and  conclusive 
answer  to  both  objections  is,  that  the  testimony  is  offered  not 
to  prove  title,  but  to  establish  the  existence  of  a  claim  of  title 
and  a  possession  accordingly;  so  that,  whether  voidable  or  even 
void,  the  lease  is  equally  competent  to  show  the  public  affirma- 
tion by  the  executive  of  the  province,  of  the  king's  possession, 
and  his  exclusive  right  to  the  farm. 

Next  is  the  counterpart  of  a  lease  of  the  farm  from  Trinity 
Church  to  George  Ryrse,  or  Ryerse,  sealed  by  the  latter  only, 
dated  January  24,  1704,  for  five  years  &om  May  Ist,  1704,  at 
an  annual  rent  of  £30  currency,  describing  the  premises  Bs^aU 
her  said  majesty* sfarniy  &c. 

It  was  objected  by  the  complainants  counsel  to  this  lease,  and 
to  several  hundred  other  ancient  counterparts  of  leases  executed 
/  in  the  same  manner,  that  the  lease  executed  by  the  corporation 
should  be  produced,  and  that  the  counterparts  were  only  secon- 
dary evidence.  Without  entering  into  the  learning  of  the  law 
on  this  question  in  general,  it  suffices  to  say,  that,  for  the  pur- 
pose for  which  all  these  counterparts  were  introduced,  they 
were  primary  and  competent  evidence.  The  idea  of  requiring 
a  lessor  or  his  heirs,  in  order  to  prove  a  tenancy,  to  produce  a 
lease  which  one  hundred  and  forty  years  ago,  he  delivered  to  a 
tenant  who  was  to  hold  for  only  five  years,  when  his  interest 
in  its  preservation  would  cease,  and  whose  descendants  to  the 
fourth  generation  are  probably  in  their  graves,  and  those  of  the 
fifth  scattered  throughout  the  globe,  is  too  preposterous  for  ar- 
gument. The  object  of  the  testimony,  is  to  prove  a  holding 
under  the  lessor.  T\e  fact  that  Ryerse  was  in  possession  of  the 
King's  Farm,  about  the  date  of  the  lease,  is  unquestionable ; 


\ 


NEW  YORK— JUNE,  1947.  731 

Bogardas  y.  Trinity  Chnroh. 

aod  his  parol  declarations  would  be  competent  to  prore  the 
manner  of  his  holding.  Is  not  his  declaration  in  writing,  under 
seal,  infinitely  better  and  stronger  evidence  ? 

Thus,  the  counterpart  executed  by  Ryerse,  in  1704,  wheq  pro* 
duced  by  the  corporation,  (which  is  the  proper  custody,)  is  evi- 
dence that  the  latter  assumed  to  exercise  owersbipover  the  land, 
and  reserved  the  rent  to  be  paid  to  the  corporation  exclusively. 
It  is  a  sealed  admission  by  Ryerse,  concluding  him  as  to  their 
right ;  and  produced  by  the  corporation,  concludes  them  as  to 
the  existence  of  the  demise.  And  collaterally,  it  establishes 
their  claim  of  title,  and  their  enforcing  it  upon  the  possession 
of  the  land.  The  counterpart  which  Ryerse  received,  executed 
by  the  corporation,  and  not  by  him,  if  produced  by  the  corpora- 
tion,  would  prove  nothing  whatever,  until  they  had  shown, 
what  at  this  day  is  impossible,  that  it  had  been  delivered  to 
Ryerse  when  it  was  sealed.  (And  see  Lord  Randiffe  v.  Par^ 
kins,  6  Dow's  Cases  in  Pari.  202,  per  Lord  Eldon.) 

The  letters  patent  to  the  church  in  1705,  speak  of  the  farm 
thereby  granted,  as  having  been  formerly  called  the  Duke^s 
Fbrm  and  the  King^s  Farm,  and  as  being  then  known  as  the 
Queen^s  Farm,  and  describe  it  as  being  in  the  occupation  of 
George  Ryerse,  yeoman;  thereby  further  corroborating,  if  it 
were  necessary,  the  evidence  of  the  possession  and  claim  of  the 
crown  at  that  period. 

The  affidavits  of  Kooning  and  Layton,  state  the  possession 
of  the  farm  by  Joris  Ryerse,  and  his  claiming,  first  under  the 
government,  and  then  under  the  church ;  evidently  the  same 
person  as  George  Ryerse.  And  the  identity  is  proved  by  the 
signature  to  the  counterpart  being  Gooris  or  Jooris  Ryers,  while 
in  the  body  of  the  instrument  he  is  called  Greorge. 

In  determining  the  question  of  possession,  and  the  assertion 
of  title  at  this  remote  age,  the  historical  fact  that  the  farm  in 
question  was  publicly  and  notoriously  known  as  the  Duk^s 
Farm  prior  to  1685,  as  the  King^s  Farm  for  the  next  sixteen 
or  seventeen  years,  and  then  as  the  Q^een^s  Farm  until  its  con- 
veyance to  Trinity  Church,  is  justly  entitled  to  the  highest  con- 
sideration. That  it  was  cultivated  and  occupied,  is  not  ques- 
tioned ;  nor,  in  view  of  its  being  called  a/arm  in  1677,  and  its 
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dose  pTMimitf  to  the  north  bounds  of  the  then  infant  bat 
growing  city,  can  it  be  a  matter  of  doubt.  And  such  a  steady, 
uniform  designation  of  the  farm,  eouid  Hot  have  been  so  pub- 
licly made  for  favore  than  thirty  years,  unless  it  had  been  in 
the  control  and  occupation  of  the  officers  of  the  government, 
claiming  it  for  their  sovereign.  In  Jackson  v.  Miller^  6  Wen* 
dell's  R.  238,  the  chancellor,  delivering  the  unanimous  opinion 
of  the  court  for  the  correction  of  errors,  held  thai  the  cir- 
cumstance of  a  particular  lot  in  a  large  tract  held  in  ccnnmon, 
and  then  subdivided  into  lots,  being  always  called  and  known, 
for  thirty  or  forty  years^  by  the  name  of  one  of  the  joint  owners, 
furnished  a  just  inference  that  there  had  been  a  partition  of  the 
tract,  and  that  such  lot  had  fallen  to  the  share  of  the  person 
whose  name  it  bore,  there  being  no  evidence  of  any  claim  to 
hdld  in  common  fbr  fifty  years  before  the  trial. 

Again,  in  Governor  Montgomerie's  great  charter  to  the  dty 
of  New  York,  in  1730,  Governor  Dongan's  charter  is  recited 
in  fuBc  verba  /  and  in  the  thirty-seventh  section,  repeating  vari- 
ous grants  to  the  city^  the  e3tception  is  again  made,  as  it  was 
in  1686,  of  "  ihe  lands  caOed  ths  King's  Farm:*  This  charter 
Was  confirmed  by  an  act  of  the  colonial  assembly,  passed  Octo- 
ber 14th,  1732. 

In  this  case  there  does  not  appear  to  be  a  particle  of  proof, 
or  a  circumstance  on  which  to  found  an  inference,  that  the  com- 
jAainants  ancestor,  the  first  Cornelius  Bogardus,  was  ever  in 
pdslsession  dl  the  Dominie's  Bowery,  or  ever  asserted  a  right  to 
it ;  or  that  hi^  right  or  claim  was  ever  recognized  by  any  person, 
in  possession  ot  churning  the  possession,  from  1671  to  the  date 
6(  the  grant  to  Trinity  Church. 

So  far,  therefi^ve,  it  is  conclnsively  established  that  when  the 
ftirtn  was  granted  to  Trinity  Church,  the  dueen  was  in  the 
possession  and  occupation  of  the  Duke's  or  Queen's  Farm,  in- 
cluding the  Dominie's  Bowery,  to  her  own  sole  and  separate 
lise  and  benefit.  And  it  is  clearly  proved,  also,  that  the  crowa 
of  England  claimed  to  own  the  farm  in  fee,  solely  and  exclu- 
sively, and  not  as  tenant  in  common  with  anypersoiTbr  per^s. 
All  the  t^ransactions  of  the  government  officers  concerning  it, 
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BhOTT  an  assertion  of  title  and  absolute  daminidn  over  the  whole 
property. 

I  have  been  thud  minute  on  the  first  branch  of  the  defence 
made  by  the  piea,  because  the  complainants  strongest  point  was 
made  on  the  assertion  that  Queen  Anne  held  the  farm  as  tenant 
in  common  with  Cornelius  Bogardus,  and  that  the  defend- 
ants, under  the  dueen^s  grant,  entered  and  held  In  the  same 
manner. 

Now,  if  it  had  been  proved  that  (he  Queen's  possession  was 
as  tenant  in  common,  the  case  cited  from  13  Johns.  406,  shows 
that  it  would  not  establish  the  position  that  one  to  whom  she 
granted  the  whole  in  fee,  would  also  be  a  tenant  in  common 
and  his  entry  made  in  that  character  ;  while  it  is  indisputable 
that  if  she  were  in  possession,  claiming  the  whole  in  fee,  exclu- 
arive  of  any  other  right,  her  grantee  would,  as  a  matter  of  course, 
be  deemed  to  have  entered  with  a  like  claim,  and  to  have  con- 
tinued an  exclusive  possession  in  severalty*  In  other  words,  if 
the  complainants  fail  to  show  that  the  possession  of  the  crown 
was  that  of  one  holding  as  a  tenant  in  common,  there  is  no 
shadow  of  pretence  for  alleging  that  the  possession  of  Trinity 
Church  evar  bore  that  character. 

The  importance  of  the  complainants  effort  on  this  part  of  the 
case,  is  obvious  from  this,  that  if  the  corporcUion  of  Trinity 
Churchy  in  1706,  entered  into  possession  of  the  Queen^s  Farm, 
under  a  patent  or  deed  professing  to  convey  the  whole  farm, 
and  continued  in  possession,  claiming  the  entire  title  for  sixty 
years  next  thereafter,  such  possession  of  itself  would  be  a  com- 
plete and  perfect  bar  against  all  persons,  however  valid  their 
title  might  have  been  to  the  whole,  or  any  part  of  the  farm,  in 
the  year  1706.  And  after  twenty  years  of  such  possession,  no 
action  short  of  a  writ  of  right,  could  have  availed  the  adverse 
owner;  while  forty  years  Were  a  bar  to  such  an  account  as  is 
sought  by  the  bill  in  this  cause.  Such  was  the  law  of  England 
and  the  law  of  this  colony  at  that  period.  It  was  a  sound  and 
beneficent  provision,  which  has  so  far  found  favor  with  the  ad- 
vancing intelligence  of  the  present  age,  that  the  time  of  limita- 
tion in  actions  to  recover  lands,  has  been  shortened  in  this  state, 
until  it  is  now  only  twenty  years,  where  before  the  Revolution, 
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sixty  years  were  permitted  to  the  claimant.  It  was  a  rule  ci 
law,  applicable  to  corporations,  as  well  as  individuals ;  it  pro- 
tected the  humble  farms  and  tenements  of  the  poor  and  lowly, 
as  well  as  the  manors  and  glebes  of  the  wealthy  and  powerful. 
And  it  is  a  proper  and  just  defence  against  old  and  dormant 
claims,  in  favor  of  the  corporation  of  Trinity  Church,  and  should 
be  as  readily  conceded  to  them,  as  it  would  be  to  the  complain- 
ants, were  they  invoking  its  aid  against  the  corporation. 

11.  The  remaining  branch  of  the  first  great  proposition  con- 
tained in  the  plea,  is  that  Q,ueen  Anne,  on  the  23d  day  of  No- 
vember, 1706,  by  letters  patent,  granted  and  conveyed  the  farm 
in  question' to  Trinity  Church,  by  its  then  corporate  name,  in  fee, 
reserving  a  quit-rent  of  three  shillings  annus^Uy. 

The  bill  of  complaint  sufficiently  establishes  this  fact«  It  first 
states,  that  on  or  about  the  23d  of  November,  1705,  the  corpora- 
tion of  Trinity  Church,  accepted  and  received  the  letters  patent 
and  grant  of  dueen  Anne  of  that  date,  executed  by  Lord  Corn- 
bury,  then  governor  in  chief  of  the  province  of  New  York,  de- 
livered to  the  corporation,  and  duly  recorded  in  the  office  of  the 
secretary  of  state ;  and  that,  by  such  letters  patent,  there  was 
granted  and  conveyed  to  the  corporation,  that  parcel  of  land, 
&c.,  then  known  by  the  name  of  the  Duke's  Farm,  King's  Farm, 
or  Queen's  Farm,  (describing  it  in  brief  terms.)  Subsequently, 
the  bill  charges  that  in  and  by  those  letters  patent,  the  whole  of 
the  King's  Farm  was  granted  to  the  corporation,  including  there- 
in the  shares  of  the  heirs  of  Anneke  Jans,  who  were  parties  to 
the  instrument  of  transport  in  1671.  The  latter  clause  is  one  of 
the  intimations  of  a  tenancy  in  common  with  which  the  bill 
abounds,  and  is  not  important  in  reference  to  the  question  im- 
mediately in  hand. 

The  complainants,  having  thus  made  the  execution  of  the 
grant  from  Queen  Anne  a  part  of  their  claim,  it  seems  wholly 
needless  to  pursue  the  inquiry.  The  defendants,  nevertheless, 
introduced  the  original  letters  patent,  under  the  great  seal  of  the 
province  of  New  York,  signed  by  the  secretary,  "  By  His  Excel- 
lency's command,"  and  recorded  among  the  patents  in  the  secre- 
tary's office.  An  objection  was  made  to  the  letters  patent,  because 
they  do  not  bear  the  signature  of  the  governor,  Lord  Cornbury ; 
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and  it  was  urged  that  an  agent  executing  a  deed  for  his  princi* 
pal,  must  always  sign  as  well  as  seal  the  deed.  The  last  ar- 
gument proves  too  much,  because  an  agent  thus  executing, 
must  sign  the  principal's  name,  adding  his  own  as  attorney. 
( Tcwnsend  v.  Hubbard^  4  HiIPs  R.  361,  in  the  court  for  the 
correction  of  errors  ;  and  Towiisend  v.  Coming,  23  Wend.  435, 
in  the  supreme  court.)  Therefore,  to  have  made  the  execution 
of  this  patent  valid  in  form  as  the  deed  of  Queen  Anne,  accord* 
ing  to  the  complainants  argument,  it  should  have  been  signed, 
"  Anne,  by  her  governor,  or  attorney,  Cornbury ;"  and,  moreover, 
should  haye  had  her  own  seal,  and  not  the  seal  of  the  colony, 
appended  to  it. 

Laying  aside  the  suggestion  as  to  the  seal,  I  venture  to  say, 
that  not  an  instance  has  ever  been  known,  among  the  hundreds 
of  letters  patent  of  various  descriptions  granted  here  while  New 
York  was  a  colony,  or  in  the  thousands  of  similar  instruments 
executed  in  the  name  of  the  sorereign  in  England,  where  such  a 
form  of  execution  was  used. 

The  distinction  is,  that  these  letters  patent  are  emanations 
from  the  sovereign  power,  the  evidences  of  the  pleasure  or  bounty 
of  the  government,  and  are  attested  by  the  governmental  autho- 
rities as  public  acts. 

The  commissions  from  the  sovereign  to  the  provincial  gover- 
nors, were  never  signed  by  the  monarch  in  person.  They  were 
attested  by  the  privy  seal,  and  by  the  signature  of  the  officer  in- 
trusted with  its  immediate  custody. 

Those  commissions,  in  the  colony  of  New  York,  authorized 
the  governors  to  make  grants  of  lands,  which,  on  being  passed 
and  sealed  with  the  great  seal  of  the  province,  and  entered  on 
record,  were  to  be  good  and  effectual. 

The  sovereigns  of  England,  never  granted  lands  by  deed. 
Their  alienations  were  always  of  a  higher  character,  being 
known  in  the  law  as  alieruUions  hy  matter  of  record.  The 
grants  were  recorded  in  the  proper  office,  and  the  great  seal  was 
affixed  to  the  transcript,  as  evidence  of  the  grant  to  the  public. 
The  letters  of  gift  or  transfer  were  thereby  m^iAe  patent,  or  open 
to  the  world.  In  practice,  whatever  rescript  or  authority  for 
letters  patent  emanated  from  the  sovereign  personally,  whether 
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under  his  aign-manual  or  by  writ  of  privy  seal  ;  It  formed 
the  warrant  for  the  officer  holding  th^e  great  seal,  to  affix  th« 
same  to  the  letters  patent,  and  was  retained  as  his  authority  6x 
the  act 

It  is  very  evident  that  grants  of  land  in  the  colony,  pursuing 
the  forms  used  at  home,  were  frequently,  if  not  uspally,  made 
without  the  governor's  signature,  and  ia  the  precise  form  of 
attestation  that  is  iwed  in  the  letteiB  patent  of  1706  to  Trinity 
Church. 

The  letters  patent  granted  in  1732,  and  again  in  1733,  by 
Governor  Cosby  to  Anthony  Rutgers,  for  the  Swamp  or  Fresh 
Water,  so  called,  at  and  near  the  Colch  or  Collect,  were  a^ 
tested  precisely  like  th^se,  by  tbe  great  seal  and  the  ileptty 
secretary's  signature,  and  were  not  .signed  by  the  governor. 

Governor  Fletcher,  it  appears,  signed  the  letters  patent  t» 
John  Evans,  in  1694,  befoice  mentioned,  and  the  lease  to  the  cor- 
poration of  Trinity  Church,  as  well  as  itliike  charter  to  that 
church,  in  1697.  On  the  other  hand,  Lord  Gombury,  when 
governor,  did  not,  so  &r  as  it  appears,  atlach  his  sgnature  to 
such  iostruments ;  nor  did  Governor  Montgomerie,  or  Governor 
Cosby,  who  succeeded  him.  The  charter  of  1708,  granting  to 
the  city  of  New  York,  the  ferry  rights  between  Manhattan 
Island  and  Long  Island,  and  the  lands  on  liOng  Island  opposite 
the  city,  between  low  and  high  water  mark,  was  not  signed  by 
the  governor,  but  is  attested  Uke  the  grant  to  Trinity  Church  in 
1706. 

So  of  the  charter  granted  to  the  city  of  New  York  by  Gov. 
Montgomerie,  on  the  15th  of  January,  1730 ;  which,  besides 
the  great  seal,  has  only  the  approval  of  the  attorney-general : 
yet  it  is  the  existing  charter  of  the  most  powerful  and  important 
municipal  corporation  in  Ameirica. 

The  letters  patent  granting  the  Churoh  Farm,  appear  to  have 
been  recorded  in  the  secretary's  office,  in  Liber  No.  7  of  Patents, 
fol.  338,  (fee.  But  the  indorsement  on  the  original,  does  not 
state  the  date  of  the  recording,  nor  is  it  proved.  It  however 
appears  that  the  patent  granting  the  Swamp  to  Evans,  in  1694, 
was  recorded  in  the  same  office,  in  Liher  No.  6  of  Patents,  psge 
470 ;  and,  as  it  was  annulled  in  1699,  and  never  restored,  it  was 
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doubtless  recorded  at  or  about  its  date.  Hence  the  grant  to  the 
church,  to  have  appeared  in  the  next  book  of  patentsy  must  also 
have  been  recorded  at  or  about  the  period  of  its  execution. 
This  18  rendered  the  more  certain,  from  the  great  number  of 
such  patents  executed  in  Governor  Fletcher's  time,  as  shown  by 
the  annulling  act  of  1699,  and  which,  in  due  course,  would  be 
entered  of  record  intermediate  the  grant  to  Evans  and  that  to 
Trinity  Church. 

The  execution  of  dueen  Anne's  grant  to  the  defendants,  as 
t(et  up  in  their  plea,  is  therefore  established  by  the  proofs,  as 
well  as  by  the  complainants  own  charge  in  the  bill  of  complaint 

There  is  one  further  objection  to  the  grant,  founded  upon  the 
act  of  the  colonial  assembly,  heretofore  mentioned,  passed  May 
12,  1699,  by  which  it  was  provided  that  it  should  not  be  in  the 
power  of  the  provincial  governors,  to  grant  or  demise  the  King's 
Farm,  and  certain  other  lands,  for  any  longer  period  than  for 
their  own  time  in  the  government ;  and  declaring  that  such 
lands  were  for  the  benefit  and  accommodation  of  the  governors 
of  the  province  for  the  time  being. 

This  act  was  repealed  by  the  assembly  on  the  27th  of  Nov* 
1702,  and  was  not  in  force  in  the  colony  from  that  time  to  June 
26,  1708,  when  the  dueen  disapproved  the  repealing  act,  and 
confirmed  the  act  of  1699.  *  (1  Tan  Schaack's  Laws,  31,  61.) 
It  is  contended  that  the  effect  of  her  disapproval,  was  to  undo 
all  lliat  had  been  done  while  the  repealing  law  continued  in 
force. 

Such  a  rule  of  construction,  applied  to  private  rights,  would 
be  denounced  as  most  tyrannical,  arbitrary,  and  unjust.  For 
instance,  we  have  an  act  of  Congress  requiring  a  residence  of 
five  years  to  entitle  an  alien  to  naturalization.  Suppose  that 
Congress,  at  its  late  session,  had  repealed  this  law,  and  en- 
abled aliens  at  once  to  become  citizens,  and  an  alien  now  arriv- 
ing here,  should  take  the  necessary  oaths,  become  a  citizen,  and 
purchase  lands  ;  and,  at  the  next  session  of  Congress,  the  act 
of  the  late  session  should  be  repealed.  Would  not  the  doctrine 
that  thereby  all  that  wHs  -dobe  under  the  statute  while  it  existed, 
was  avoided,  be  denounced  as  monstrous  and  absurd  ? 

The  principle  is  the  same,  in  respect  of  the  repealing  act  of 
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1702.  Rights  acquired  under  it,  prior  to  the  dueen's  disap- 
proval, were  as  valid  aud  effectual  as  if  the  act  of  1699  bad 
never  been  enacted. 

It  is  further  contended,  that  the  repealing  act  of  1702^  was  of 
no  force  until  it  received  the  Queen's  assent,  and  it  never  did 
receive  her  sanction.  If  the  argument  held  good,  it  would  be 
suicidal  to  the  complainants,  because  the  dueen  never  approved 
the  annulling  act  of  1699,  till  June  26,  1708 ;  and  thus  the 
latter  act  was  not  in  force,  when  the  letters  patent  were  grant- 
ed. But  this  was  not  the  effect  of  the  colonial  legislation.  Suck 
statutes  were  valid  and  in  force,  until  they  were  disapproved  by 
the  sovereign.  The  governor's  approval  was  sufficient  in  the 
first  instance. 

In  truth,  the  whole  discussion,  as  to  the  force  and  validity  of 
the  letters  patent,  is  foreign  to  the  only  question  in  issue ;  and 
the  defence  is  just  as  perfect,  if  the  patent  were  defective  in 
form  and  in  its  execution,  or  were  contrary  to  the  positive  en- 
actments of  an  existing  statute  ;  as  if  its  validity  in  all  these  re- 
spects were  conceded. 

To  found  the  defence  of  adverse  enjoyment  under  a  claim  of 
title^  it  is  wholly  immaterial  whether  the  claim  be  made  under 
a  deed  valid  in  form^  or  under  one  wanting  in  all  the  essentials 
of  a  proper  conveyance.  Indeed,  an  actual  occupancy  by  one 
claiming  the  title^  will  ripen  into  a  perfect  right  in  twenty  years, 
although  he  has  no  written  evidence  of  title  whatever.       * 

Nor  does  the  circumstance  that  the  title  claimed  is  void,  ot 
that  it  was  taken  or  commenced  in  fraud  of  the  law,  detract 
from  the  force  of  an  adverse  possession  maintained  under  it.  la 
the  case  of  Harpending  v.  The  Reformed  Protestant  Dutch 
Churchy  the  immense  property  in  dispute,  was  adjudged  to  the 
.Church  by  the  Supreme  Court  of  the  United  States,  on  a  naked 
.plea  of  an  actual  occupancy  for  forty  years,  claiming  the  title 
adversely  to  the  complainants,  without  setting  up  any  written 
title  or  claim.  And  although  it  appeared  that  the  Dutch  Church 
originally  took  the  property  and  entered  upon  it  under  a  wil)^ 
at  a  time  when  they  had  no  right  to  take  property  by  devise, 
and  when  they  were  prohibited  by  law  from  so  doing,  and  it 
was  contended  that  such  an  entry  in  defiance  of  the  law,  was 
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fraudulent,  and  could  ne^er  become  the  basis  of  an  adverse  pos- 
session, nor  prevent  the  entry  of  the  true  owner ;  yet  that  high 
tribunal  declared  that  those  facts  did  not  impair  the  defence  of 
the  Dutch  Church,  and  that  their  plea  was  a  perfect  bar  to  all 
the  world.  (16  Peters's  Rep.  455.)  A  precisely  similar  decision, 
tvas  made  by  the  highest  court  in  this  state,  in  Humbert  v. 
Trinity  Church,  (24  Wend.  587.) 

So  in  this  case,  the  defence  arising  from  the  possession  and 
claim  of  title  is  equally  effectual,  if  proved,  as  if  there  were  no 
question,  or  even  criticism,  on  the  force  and  validity  of  the  let- 
ters patent  of  1705.  Whether  they  were  good  against  the 
crown,  or  were  void,  they  constituted  a  written  color  of  title, 
under  which  the  parties  entered  and  claimed  to  hold  the  land. 

All  these  principles  as  to  adverse  possession,  were  decided  by 
the  court  for  the  correction  of  errors,  in  Clapp  v.  Bromagham^ 
(9  Cowen,  530.)  It  was  there  held  that  possession  under  claim 
of  titte,  with  or  without  a  valid  deed,  is  adverse ;  and  though 
the  possessor's  title  be  clearly  defective,  yet  the  true  owner  must 
sue  within  twenty  years,  or  his  entry  is  barred.  And  that  the 
entry  of  one  of  several  heirs,  claiming  the  whole  and  denying 
possession  to  his  co-heirs,  and  selling  the  land  to  a  stranger, 
constitutes  a  possession  adverse  to  the  co-heirs,  and,  being  con- 
tinued twenty  years,  bars  their  right  of  entry.  (See  also  Jack- 
son,  ex  dem.  Vanderlyn  v.  Newton,  18  Johns.  Rep.  356 ;  and 
La  Frambois  v.  Jackson,  ex  dem.  Smith,  8  Cowen,  589.) 

SECOND.  The  second  head  or  proposition  contained  in  the 
defendant's  plea,  is  that  the  corporation  of  Trinity  Church,  on 
the  day  of  the  date  of  the  letters  patent,  entered  upon  and  be- 
came seised  in  their  demesne  as  of  fee  in  the  dueen's  Farm  ; 
claiming,  by  force  of  the  letters  patent,  and  not  otherwise,  to 
be  of  right  sole  and  exclusive  owners  of  the  whole  farm  in  fee- 
simple. 

The  bill  charges  that  the  church  entered  upon  the  whole 
farm  in  1703,  under  the  letters  patent,  and  the  instmment  of 
transport  executed  by  the  heirs  of  Anneke  Jans  in  1671.  And 
the  complainants  seek  to  connect  the  transport  with  the  entry^ 
ly  a  letter  from  a  committee  of  Trinity  Church,  in  1785,  to  ih% 


740  CASES  IN  CHANCERY. 


BogmrduB  ▼.  Trinity  Church. 


claimants  of  apparently,  another  property,  called  Dominie'a 
Hook. 

As  to  this  letter,  I  cannot  add  any  thing  to  the  conclusive 
remarks  of  Chancellor  Walworth,  when  this  plea  was  before 
him  in  1833.  The  letter  contains  no  statement  or  admission 
that  the  church  ever  claimed  under  the  transport ;  and  if  the 
admission  had  been  direct  and  positive,  it  could  have  no  influ- 
ence upon  the  defence.  The  church  had  for  eighty  years  pos- 
sessed the  property  under  the  grant  of  Clueen  Anne,  which  con? 
veyed  the  whole,  and  they  had  claimed  the  whole.  The  title 
thus  acquired  could  not  be  shaken  or  impaired  by  the  fact  that 
Queen  Anne,  when  she  granted  the  whole,  really  owned  but 
five  undivided  sixth  parts ;  much  less  by  an  admission  of  the 
fact  made  eighty  years  subsequent  to  her  grant.  The  letter  was 
simply  intended  to  point  out  to  the  claimants,  what  it  was  supr 
posed  they  did  not  know,  that  their  ancestors  had  conveyed  in 
1671,  the  title  which  they  set  up  in  1786.  And  it  does  not  ap- 
pear that  the  committee  who  wrote  it  were  aware  that  Anneke 
Jans  left  any  heirs,  save  those  by  whom  the  transport  appeared 
to  have  been  executed. 

The  implied  admission  which  the  complainants  attempt  to 
derive  from  the  letter  of  1786,  is  far  from  bemg  as  strong  or  le- 
gitimate as  that  which  might  be  supposed  to  arise  from  the  cir- 
cumstance of  taking  a  deed  from  the  real  owner.  Yet  the  su- 
preme court  decided  against  such  an  inference  in  Jackmn  ▼. 
Newton^  (18  Johns.  366.) 

The  fact  that  the  corporation  of  Trinity  Church  entered  in 
1706,  and  claimed,  as  is  alleged  in  the  plea,  is  abundantly  prov- 
ed. The  lease  to  Ryerse,  in  1704,  shows  that  they  did  not  then 
claim  as  owners  or  in  fee.  Every  act  and  claim  of  theirs,  after 
1706,  are  those  of  an  absolute  owner  of  the  whole  estate.  Th^ 
rent  reserved  in  Governor  Cornbury's  lease,  was  no  longer  paid. 
No  rents  were  ever  after  paid,  save  the  quit-rent  reserved  in  the 
letters  patent.  The  church  leased  the  land  at  pleasure,  from 
that  period  onward  to  the  present  time,  for  long  terms,  general* 
ly  for  21  years,  and  ranging  to  99  years,  and  in  process  of  time, 
sold  large  portions  of  it  in  fee. 

The  time  of  their  entry  is  fixed  by  the  bill|  as  cotempcM^ry 
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with  the  patent  from  the  queen.  To  what  else  can  this  entry 
be  attributed  than  that  grant  ?  They  had  no  other  deed  or  mu* 
niment  of  title.  They  received  a  deed  in  fee,  they  entered,  and 
they  claimed  in  fee.  Can  there  possibly  be  a  doubt  that  they 
entered  under  such  deed  ?  It  does  not  appear  that  they  had 
ever  heard  of  the  dee.d  of  transport.  The  inferences  are  all 
adverse  to  such  a  supposition.  The  government  is  never  to  be 
presumed  to  grant  the  same  land  twice.  {Jackson^  ex  dem, 
Slatitenburgh  v.  MurTay^  7  Johns.  R.  6.)  The  farm  had  been 
known  as  the  Duke's  and  the  King's,  for  more  than  thirty  years, 
without  the  assertion  of  a  hostile  right  or  claim.  And  no  per- 
son receiving  a  title  from  the  sovereign  power  of  the  statei  either 
at  that  day  or  this,  would  think  of  inquiring  into  the  source  of 
the  title,  or  of  investigating  it,  as  in  the  instance  of  conveyances 
by  private  individuals. 

But  there  is  another,  and  certainly,  in  view  of  all  the  facts,  a 
very  strange  argument,  urged  against  referring  the  entry  in 
1705,  to  the  letters  patent,  and  according  to  it,  the  character  of  a 
claim  of  title  adverse  to  any  other  right.  It  is,  that  the  corpo- 
ration of  Trinity  Church  continued  in  possession  as  tenants  to 
the  crown,  till  the  American  Revolution ;  and  from  thenc^to  the 
present  time,  have  been  the  tenants  of  the  people  of  this  state. 
This  position,  it  is  to  be  observed,  is  directly  in  the  teeth  of  the 
bill  of  complaint,  which  alleges  positively  that  the  church  en« 
tered  into  the  farm  under  the  transport  and  the  letters  patent, 
and  thereby  became  and  were  seised  as  tenants  in  /ee,  &c. 
And  it  is  directly  in  contravention  of  the  letters  paitent.  as  stated 
in  the  bill,  and  as  proved.  Much  of  the  argument,  it  is  true, 
was  based  upon  the  alleged  invalidity  of  the  grarlt  of  Queen 
Anne,  of  which  I  have  already  said  quite  enough.  But  it  was 
urged  with  apparent  gravity,  aside  from  that  point.  Now,  I 
have  been  unable  to  discover  a  particle  of  evidence,  in  support 
of  the  idea,  that  the  church  continued  in  possession  of  the  farm 
as  a  tenant,  holding  over  after  the  expiration  of  Lord  Cornbu- 
ry's  lease ;  while  the  mass  of  evidence  introduced  in  support  of 
the  next  head  of  the  plea,  is  uniform  and  conclusive  to  the  con- 
trary, in  every  instance.  As  to  the  permission  of  the  govern- 
ment to  their  continued  occupancy,  coupled  with  the  oft-asserted 
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illegality  and  nullity  of  the  grant,  in  1705,  there  is  much  testi* 
mony  rebutting  both  positions,  and  none  in  favor  of  any  such 
permission.  I  should  have  alluded  before,  to  the  extended,  but 
vague  and  undefined  allusions  to  the  conduct  of  Lord  Cornbury 
in  reference  to  Trinity  Church,  and  the  singular  reasons  imagin- 
ed for  his  not  signing  the  letters  patent.  All  of  these,  as  well 
as  the  assertion  of  illegality,  may  be  further  put  to  rest  by  a  re« 
currence  to  the  testimony,  and  to  historical  facts. 

Trinity  Church,  as  a  part  of  the  religious  establishment  con- 
nected with  the  state  at  home,  was,  from  its  institution,  favored 
and  patronized  by  the  government  here  ;  and  to  such  an  extent, 
that  prior  to  the  Revolution,  it  was  repeatedly  the  cause  of  great 
offence  to  other  religious  sects,  and  of  many  political  struggles 
«nd  broils  in  the  colony.  The  grant  of  the  Queen's  Farm,  was 
in  entire  accordance  with  the  uniform  policy  of  the  provincial 
government.  It  appears,  by  a  paper  laid  before  the  clergy  con- 
vened by  Lord  Cornbury,  at  New  York,  in  October,  1704,  that 
he  had  recommended  to  the  Queen  to  bestow  the  King's  Farm 
to  the  use  and  benefit  of  Trinity  Church.  In  November,  1705, 
the  grant  was  made,  which,  from  its  extent  and  notoriety,  and 
the  hostility  already  exhibited  toward  Governor  Cornbury  in  the 
province,  to  say  nothing  of  the  jealousy  of  those  of  other  reli- 
gious denominations,  would  be  likely  to  reach  the  ears  of  the 
government  in  England,  without  much  delay.  If,  therefore,  the 
grant  had  been  made  without  the  previous  assent  of  the  Queen, 
or,  being  made  without  it,  had  been  deemed  extravagant  and  im- 
provident, it  would  doubtless  have  been  revoked  within  a  year 
or  two  after  its  date. 

Instead  of  any  such  proceeding,  it  appears  by  a  letter  from 
tier  secretary  of  state,  Lord  Bolingbroke,  dated  April  14,  1714, 
in  the  queen's  name,  addressed  to  Governor  Hunter,  who  suc- 
ceeded Lord  Cornbury,  that  the  queen,  on  learning  that  the 
church  had  been  prosecuted  in  chancery  for  the  rents  which 
Governors  Fletcher  and  Cornbury  had  omitted  to  collect,  and 
that  her  letters  patent  to  the  church  were  rendered  disputable, 
directed  that  all  such  proceedings  should  cease  until  her  further 
pleasure  was  signified.  In  this  document,  the  grant  of  the  farm 
to  the  church  by  Lord  Cornbury  is.  mentioned  by  way  of  recital, 
as  having  been  made  by  virtue  of  the  authority  derived  from  the 
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queen,  and  granted  under  the  seal  of  her  province  of  New 
York,  without  any  intimation  of  its  being  unwarranted  or  im- 
proper. No  further  proceedings  were  ever  had,  or  directions 
•given  as  to  the  suit,  so  far  as  it  is  known. 

In  the  thirty-fifth  section  of  Governor  Montgomerie's  charter 
to  the  city,  there  is  an  express  grant  and  confirmation  to  all  the 
inhabitants  and  freeholders,  of  all  lands  on  Manhattan  Island^ 
to  them  granted  and  conveyed,  or  intended  so  to  be,  by  any  of 
the  late  governors  of  the  province. 

Besides  this  testimony,  the  quit  rents  on  the  letters  patent, 
were  paid  in  full  by  the  church  to  the  colonial  receiver  general, 
in  1738,  in  1751,  and  in  1768,  and  to  the  treasurer  of  this  state 
in  1786,  when  they  were  commuted  ;  and  for  one  hundred  and 
forty  years,  there  has  been  no  effort  made  or  pretence  set  up,  ou 
behalf  of  the  government,  to  subject  Trinity  Church  to  the  posi- 
tion of  tenants  holding  the  Church  Farm  under  the  king  of 
England,  or  under  the  people  of  the  state. 

The  notion  of  any  such  tenancy  having  existed  after  1705,  is 
entirely  unfounded. 

The  residue  of  the  statement  of  the  plea,  that  the  corporation 
of  Trinity  Church,  upon  their  entry  in  1705,  became  seised  of 
the  farm,  of  and  in  their  demesne  as  of  fee,  is  not  only  asserted 
by  the  complainants  in  their  bill,  but  is  a  direct  and  necessary 
tsonsequence  of  their  entry,  claiming  the  whole  title  in  fee  by 
force  of  the  letters  patent.  (Co.  Litt,  15,  a ;  Ricard  v.  Williams^ 
7  Wheaton,  59  \   The  People  v.  Leonard^  11  Johns.  504.) 

THIRD.  The  remaining  proposition  constituting  the  defend- 
ants plea,  is  that  by  themselves  and  those  claiming  under  them, 
they  have,  from  the  time  of  their  entry  under  the  letters  patent 
into  the  dueen's  Farm,  on  the  23d  of  November,  1705,  contini>- 
(illy  down  to  the  year  1831,  when  their  plea  was  filed,  been  in 
the.  uninterrupted,  sole,  exclusive,  and  actual  seisin  and  pos- 
session of  the  premises  called  the  Dominie's  Bowery,  and  of 
every  part  thereof,  claiming  the  same  as  sole  and  exclusive 
owners  in  fee  ;  and  have  been  in  the  sole  and  exclusive  receipt 
ttnd  enjoyment  of  the  rents,  issues,  and  profits,  to  their  own  sole 
and  separate  use  and  benefit,  without  having  paid  over  or.  ae- 
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counted  for  any  part  of  the  same  to  the  oonQplainants,  or  to  any 
^rson  under  whom  they  claim^  and  without  at  any  time  having 
held  or  possessed  any  part  of  the  premises,  or  any  rents  or  profits 
therefrom,  or  any  estate  or  interest  therein,  in  common  and  un- 
divided  with,  or  as  trustee  of  the  complainants,  or  of  any  person 
under  whom  they  claim  to  derive  title,  and  without  ever  having 
admitted  or  acknowledged  that  the  complainants,  or  any  person 
under  whom  they  claim,  were  entitled  to  any  payment  or 
account,  or  had  any  estate,  share,  or  interest,  in  common  or  undi- 
.vided,  in  the  premises  in  controversy. 

The  testimony  introduced  by  the  defendants  in  support  of 
this  branch  of  their  defence,  was  most  full,  complete,  and  over- 
whelming. Its  historical  interest,  and  the  patient,  minute,  and 
almost  Herculean  labor  of  its  preparation  and  development, 
richly  merit  a  far  more  extended  notice  than  my  pressing  doty 
to  other  suitors  in  thi^  court,  will  enable  me  to  bestow  upon  the 
subject.  My  notice  of  the  testimony  will,  therefore,  be  brief  and 
general. 

But  first,  the  fact  that  the  church  was  in  the  actual  possession 
of  the  property  from  1705  to  the  present  time,  (with  a  solitary 
exception  after  the  Revolutionary  War,  which  will  be  discussed 
.  hereafter,)  is  conceded  by  the  complainants  throughout  their 
bill.  They  found  their  claim  for  an  account  upon  this  allega- 
tion, together  with  the  assertion  that  the  church  held  as  tenant 
in  common  with  their  ancestors  respectively. 

The  issue  made  by  the  plea,  therefore,  is  mainly  upon  the 
character  of  the  possession  thus  maintained  by  (he  church. 
Was  it  a  possession  claiming  the  whole  title,  exclusive  of  any 
other  right ;  or  was  the  church,  for  more  than  a  century,  occu- 
pying the  land,  and  receiving  the  rents,  for  the  use  and  benefit 
of  the  successive  Cornelius  Bogarduses,  and  the  heirs  of  the  last 
of  the  name,  as  well  as  for  the  church's  own  benefit  ? 

It  is  a  rule  of  evidence,  founded  on  the  experience  of  human 
afiairs,  that  when  a  state  of  things  is  once  established  by  proof, 
the  law  presumes  that  such  state  of  things  continues  to  exist  till 
the  contrary  is  shown,  or  till  a  difierent  presumption  is  raised 
from  the  nature  of  the  subject  in  question.  (1  Gireenleaf's  Law 
ofEvid.  Ul.) 
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Starting  with  the  conceded  fact,  that  the  church  took  posses- 
sion of  this  farm  in  1705,  claiming  it  as  owner  under  a  grant  of 
the  whole  from  the  crown,  which  neither  mentioned  nor  alluded 
to  the  right  of  any  person  whatsoever;  and  following  it  with 
the  ascertained  fact,  that  for  eighty  years  there  was  no  interrup- 
tion of  its  possession  ;  it  must  be  obvious  to  the  plainest  com- 
mon sense,  that  strong  and  cogent  proof  is  requisite  to  show  that 
during  all  this  long  period  the  church  held  merely  as  a  tenant 
in  common^ 

Instead  of  proof  of  this  character,  there  is  nothing  of  the  kind 
presented  oli  the  part  of  the  complainants ;  while  a  continued 
series  of  acts  of  ownership,  extending  through  the  whole  period, 
and  utterly  inconsistent  with  any  recognition  of  any  claim,  in- 
terest, or  right  in  any  person  other  than  the  church,  is  proved 
on  the  part  of  the  defendants. 

First.  The  historical  evidence  of  the  claim  of  ownership  on 
the  part  of  the  Corporation  of  Trinity  Church,  exclusive  of  any 
other  right.  » 

The  most  ancient  map  of  the  city  which  I  have  met  with, 
exhibiting  ''  New  Yorke,"  in  1696,  limits  the  populated  territory 
on  the  north,  to  what  is  now  Wall  street,  where  there  was  a 
wall  at  that  day.  The  King's  Farm,  is  If^id  down  as  extending 
north  from  a  boundary  line  drawn  near  where  Dey  street  is 
now  situated ;  and  the  tract  where  Trinity  Church  now  stands, 
is  designated  as  the  "  ground  proper  for  building  an  English 
Church.**  A  copy  of  this  map  is  to  be  found  in  the  excellent 
Manual  prepared  by  Mr.  Valentine,  clerk  of  the  Common  Coun- 
cil, for  the  years  1846-6. 

Next,  is  a  <<  Plan  of  the  city  of  New  York,  from  an  actual 
survey  made  by  James  Lyne,"  dated  1728,  a  copy  of  which  is 
published  in  Mr.  Yalentine's  Manual  for  1842-3,  and  also  in 
Dunlap's  History  of  New  York.  The  most  northwardly  street 
laid  down  on  this  map,  west  of  Broadway,  is  Windmill  lane, 
about  midway  between  the  present  Cortland  and  Liberty  streets, 
(though  lines  are  drawn,  as  if  for  a  street  where  Cortland  street 
now  runs ;)  and  the  "  King's  Farm  "  is  laid  down  as  extending 
along  the  North  river,  an  undefined  distance  from  a  point  a 
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little  below  the  present  Fulton  street,  northwardly  beyond  the 
present  Park,  which  was  then  a  common.  Broadway  termin* 
ated  at  the  lower  end  of  the  common,  from  whence  the  "  High 
Road  to  Boston  "  set  out,  passing  up  what  is  now  Park  Row  and 
Chatham  street.  The  common  extended  to  the  "  Fresh  Water," 
which  is  mentioned  in  the  grants  to  John  Evans  and  Anthony 
Rutgers. 

The  map  of  the  city  of  New  York,  made  by  Francis  Maer- 
schalck,  city  surveyor,  which  to  this  day  is  frequently  referred 
to  in  oonveyances  of  lands,  in  what  is  now  the  extreme  lower 
part  df  the  city^  was  published  in  1755.  Upon  this  map,  the 
King^s  Parm  is  laid  down  as  extending  from  Partition  street, 
(now  Fulton,)  northerly  along  Hudson's  river ;  and  from  Par- 
tition to  Warren  street  it  is  marked  as  being  laid  out  in  blocks, 
with  intersecting  sftreets,  and  at  great  intervals  scattering  tene- 
ments are  designated  on  this  portion  of  the  farm.  It  may  be 
well  to  mention  here,  that  the  Palisades^  built  in  the  French 
war,  (frequently  called  the  Stockadoes  in  the  leases,  <fec.|)  are 
laid  down  on  this, map  as  extending  in  a  succession  of  lines, 
making  obtuse  angles  with  each  other,  with  block-houses  at  the 
angles,  from  St.  James's  street,  East  river,  across  the  common, 
(now  the  Park,)  to  the  North  river,  about  one  hundred  and  ten 
feet  north  of  Warren  street,  crossing  what  is  now  Broadway 
about  the  same  distance  above  Warren  street,  and  keeping  that 
average  distance  to  the  river. 

The  History  of  the  Province  of  New  York,  by  William  Smith, 
is  a  work  of  great  authenticity ;  and  from  the  circumstance 
that  its  author  was  an  eminent  lawyer,  born  and  residing  in 
the  province,  and  as  an  ardent  Presbyterian,  entering  zealously 
into  the  controversies  of  his  day,  especially  the  one  relative 
to  King's,  (now  Columbia)  College,  in  which  Trinity  Church 
was  very  conspicuous ;  it  can  not  be  suspected  of  any  partiality 
toward  that  church,  or  of  any  disposition  to  favor  its  character 
or  pretensions.  The  first  volume  of  this  history  was  published 
in  1756-7,  bringing  the  narrative  of  events  down  to  the 
year  1736 ;  and  the  appendix  contains  an  account  of  the  state 
and  condition  of  the  colony,  at  the  time  of  its  publication.  In 
his  description  of  the  "  City  and  County  of  New  York,"  the 
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author  describes  the  line  of  paliscutoes,  as  laid  down  on  Maer« 
schalck's  map ;  and  in  reference  to  the  corporation  of  Trinity 
Church,  he  says,  "  The  reveniie  of  this  Church  is  restricted  by 
an  act  of  Assembly  to  £500  per  annum ;  but  it  is  possessed  of 
a  real  estate  at  the  north  etid  of  the  town^  which,  having  been 
lately  divided  into  lots  and  lee  to  farm,  will  in  a  few  years  pro- 
duce a  much  greater  income." 

In  the  second  volume  of  Judge  Smith's  history,  published  by 
his  son  after  his  death,  the  author,  in  giving  his  account  of  the 
political  and  sectarian  struggles  preceding  the  chartering  of 
King's  College,  says  that,  '^so  early  as  the  8th  of  April,  1752, 
the  wardens  and  vestry  of  Trinity  Church,  by  Mr.  Barclay,  their 
rector,  offered  a  part  of  the  estate  of  their  opulent  corporation^ 
in  the  suburbs  of  the  capital,  for  the  erection  and  convenience 
of  the  college."  Concurrently  with  this,  we  have  in  evidence 
the  munificent  grant  made  by  Trinity  Church  to  King's  College, 
being  a  deed  in  fee  to  the  college  corporation,  dated  May  13, 
1755,  and  conveying  all  that  part  of  the  King's  Farm,  lying  be^ 
tween  Barclay  and  Murray  streets,  and  extending  from  Church 
street  to  the  North  river. 

After  the  lapse  of  nearly  a  century,  no  higher  evidence  of 
possession  and  claim  of  title  can  be  imagined,  than  this,  fur- 
nished from  the  pen  of  a  learned  and  eminent  historian,  who, 
during  his  whole  life,  was  unfriendly  to  the  institution  whoso 
title  he  commemorates ;  and  who,  on  at  least  one  occasion,  as 
will  be  mentioned  in  another  place,  was  employed  in  his  pro* 
fessional  capacity  against  Trinity  Church,  in  respect  of  this 
identical  property. 

Next,  in  the  order  of  time,  is  a  ^  Plan  of  the  City  of  New 
York,"  by  Bernard  Ratzen,  a  lieutenant  in  the  British  army, 
made  from  a  survey  in  1767.  On  this  map,  Warren  street  is 
the  farthest  street  up  Broadway  which  has  a  name ;  but  the 
present  Chambers  and  Reade  streets,  and  one  block  of  the  pres- 
ent Duane  street,  are  marked  out;  and  Church  and  Chapel 
streets  are  laid  down,  the  former  nearly  as  far  north  as  what  is 
now  Thomas  street,  and  Chapel  street  stopping  south  of  the 
point  where  Duane  street  now  intersects  it.  The  ^*  Road  to 
Greenwich^  is  also  laid  down,  running  along  and  near  the  mar* 
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gin  of  the  river,  beyond  where  Mr.  Lispenard's  bouse  and  gar- 
den are  designated ;  and  certain  tenements  are  laid  down  as 
<'Mr.  Harison's,"  west  of  the  road  to  Greenwich,  jnst  above 
where  Duane  street  now  intersects  Greenwich  street.  Adjoining 
Greenwich  road,  between  Warren  and  what  is  now  Chambers 
street,  another  garden  is  portrayed  on  the  map,  which  corre- 
sponds in  position  with  the  place  designated  on  Lyne's  map,  in 
1728,  as  the  ^  Bowling  Green  Garden."  The  King's  or  Church's 
Farm,  is  not  mentioned  on  Ratzen's  map,  but  the  localities  to 
which  I  have  alluded,  are  prominent  points  in  the  documentary 
evidence  of  the  possession  of  the  church* 

Second.  Tne  record  and  documentary  evidence  of  the  pos- 
session and  exclusive  ownership  of  Trinity  Church,  from  1705 
to  1831. 

The  lease  of  the  whole  farm  to  George  or  Joris  Ryerse  al- 
ready mentioned,  extended  to  the  year  1709.  The  depositions 
of  Kooning  and  Layton,  taken  in  1751,  already  noticed,  declare 
that  Ryer  Ryerse  succeeded  Joris  Ryerse  in  the  possession  of  the 
King's  Farm,  under  the  church ;  Francis  Ryerse  succeeded  to 
Ryer  Ryerse ;  and  he  was  succeeded  by  one  Harrison,  and  the 
latter  by  one  Balm,  who  was  succeeded  by  Cornelius  Cozine. 
That  Cozine  had  it  for  some  years,  and  then  Adam  Tandenburgh 
took  it,  and  he  was  in  possession  in  1751.  And  that  all  of  these 
persons,  as  the  declarants  often  heard,  and  always  understood, 
held  as  tenants  of  the  English  Church. 

Original  coimterparts  of  leases  were  introduced  by  the  defen- 
dants, extending  through  this  period  as  follows:  From  the  cor- 
poration of  Trinity  Church  to  Robert  Harrison,  dated  July  20, 
1721,  for  ten  years,  for  the  King's  Farm,  reciting  that  it  was 
lately  demised  to  Francis  Ryerse,  excepting  six  acres  leased  to 
W.  Lake,  and  the  lots  laid  out  and  staked  at  the  south  end  of 
the  farm,  A  lease  from  the  same  corporation  to  Cornelius  Co- 
zine, May  1,  1732,  for  a  term  of  ten  years,  in  which  the  land  is 
designated  as  the  Church  Farm. 

A  record  of  conviction,  and  an  original  writ  of  restitution  in 
the  supreme  court,  were  read  in  evidence,  by  which  it  appeared 
that  in  1746,  and  indictment  for  forcible  entry  and  detainer,  was 
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found  against  Jacob  Brower  and  others  for  the  Church  Farm, 
described  as  being  the  freehold  of  Trinity  Church,  in  the  pos- 
session of  Adam  Vandenburgh ;  on  the  trial  of  which,  Brower 
and  others  were  convicted,  and  restitutioa  was  ordered  to  res^se 
the  church,  and  put  Tandenburgh  in  possession. 

In  1750,  the  church  commenced  leasing  the  southern  part  of 
the  farm  in  single  city  lots,  and  thus  demised  some  thirty  three 
lots  during  that  year,  including  several  which  were  on  that  part 
of  the  farm  claimed  as  the  Dominie's  Bowery.  Most  of  these  lots 
were  let  for  twenty-one  years.  The  number  of  these  leases  of 
city  lote,  increased  with  great  rapidity  from  1750  to  the  Revolu* 
tion,  so  that,  at  the  latter  era,  almost  every  foot  of  the  Church 
Farm  lying  south  of  what  is  now  Reade  street,  (except  the  part 
conveyed  to  Columbia  College,)  was  under  lease  for  various 
terms,  from  Trinity  Church,  sometimes  for  sixty-three  years,  but 
generally  for  terms  of  twenty-one  years. 

I  will  refer  to  two  or  three  of  the  principal  leases,  as  exhib- 
iting most  conclusively,  the  eutire  and  exclusive  possession  and 
control  of  the  corporation  over  the  King's  Farm,  in  different 
parts  of  the  so  called  Dominie's  Bowery,  nearly  one  hundred 
years  ago. 

In  1764  and  1768,  respectively,  the  church  granted  two  leases 
to  Leonard  Lispenard,  one  of  eight  acres,  and  the  other  of 
over  nine  acres,  of  the  part  of  the  farm  called  the  Dominie's 
Bowery ;  the  one  for  a  term  of  nearly  one  hundred  years,  and 
the  other  for  more  than  thirty  years.  These  tracts  are  situated 
northwardly  and  eastwardly  of  what  is  now  known  as  Hudson 
or  St.  John's  Square,  and  the  former  is  designated  as  '*Mr. 
Lispenard's,"  on  Ratzen's  map,  made  in  1767.  It  was  proved 
by  living  witnesses,  that  both  of  these  tracts  had  been  held  un- 
der these  demises  continuously,  and  the  eight  acres  down  to  the 
present  time. 

Elias  Degrushe,  on  the  28th  of  February,  1750,  obtained  a 
lease  from  the  church  of  the  three  lots  at  the  northwest  corner 
of  Warren  street  and  Broadway,  for  twenty-one  years.  The 
northerly  lot  extended  west  from  Broadway  twelve  hundred  feet, 
almost  to  the  bank  of  the  river.  The  description  in  this  lease, 
shows  that  the  farm  above  the  long  lot  was  not  laid  out  in  buill« 
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ing  lots ;  and  as  that  below  was  so  laid  out,  it  follows  that  the 
part  of  the  King's  Farm  leased  cis  afwrmXo  Yandenburgh,  was 
wholly  upon  the  Dominie's  Bowery. 

The  possession  of  Degrushe,  is  established  by  Maerschalk's 
map,  on  which  his  rope- walk  is  laid  down  as  occupying  the 
demised  premises. 

The  lease  to  Burnham,  of  five  acres  at  the  northwest  part 
of  the  King's  Farm,  was  also  given  in  1750,  as  is  noticed  here* 
after. 

On  the  first  of  February,  1759,  a  lease  for  twenty-one  years, 
was  made  to  one  MarshjBiU  for  four  fifths  of  an  acre,  called  the  old 
Bowling  Green,  being  the  same  parcel  which  is  laid  down  on 
Lyne's  map,  of  1728,  and  Ratzen's  in  1767, 

On  the  25th  March,  1769,  these  premises  were  included  in  a 
lease  of  a  larger  tract  for  three  successive  terms  of  twenty-one 
years  each,  to  Samuel  Francis.  This  lease  was  surrendered  to 
the  corporation  in  1789,  and  a  large  part  of  the  premises  con* 
veyed  in  fee  the  same  year. 

A  lease  was  granted  to  George  Harison,  on  the  24th  of  Oc- 
tober, 1765.  of  a  tract  containing  twenty-four  lots  between 
Greenwich  street  and  the  river,  and  situated  between  two  streets 
which  afterwards  received  the  names  of  Harison  and  Jay 
streets,  for  a  term  of  ninety-nine  years.  This  tract  is  shown 
by  Ratzen's  map  to  have  been  occupied  by  Mr.  Harison,  in 
1767. 

On  the  5th  of  May,  1768,  the  church  demised  a  parcel  of 
more  than  two  and  a  half  acres  to  John  Keating,  for  sixty-three 
years,  extending  from  Provost  (Franklin)  to  Moore  (North 
Moore)  street,  and  from  Greenwich  street  eastwardly  to  Rutgers 
land.  On  this  parcel,  some  of  the  demonstrations  were  made 
by  persons  asserting  the  Bogardus  title,  in  or  about  1785, 
which  resulted  in  an  expulsion  by  an  indictment  for  forcible 
entry  and  detainer,  as  hereafter  mentioned  ;  and  all  the  demis- 
ed premises  were  north  of  the  south  bounds  of  the  Dominie's 
Bowery. 

To  return  to  the  Church  Farm  generally.  A  lease  executed 
by  Adam  Vandenburgh  was  proved,  by  which  he  demised  of 
the  church,  on  the  5th  of  March,  1752,  for  five  years,  the  whole 
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/arm  north  of  the  Stockadoes,  excepting  the  four  acres  at  the 
northwest  part  of  the  farm,  adjoining  Sir  Peter  Warren's  land^ 
which  had  been  leased  by  the  church,  February  28th,  1760,  to 
William  Burnham,  as  before  mentioned.  The  lease  of  Yanden- 
burgh  contains  intrinsic  evidence  that  the  land  was  used  and 
cultivated  as  a  farm ;  and  all  the  demised  premises  were  north 
of  the  south  bounds  of  the  Dominie's  Bowery. 

On  the  17th  of  March,  1758,  the  corporation  demised  the 
Church  Farm,  (described  as  containing  seventy-seven  acres* 
excepting  about  three  acres  and  an  eighth  adjoining  the  pa- 
lisadoes,)  to  Cornelia  Rutgers  and  Leonard  Lispenard  for 
twenty-one  years.  This  lease  was  surrendered  by  Lispenard, 
as  survivor,  on  receiving  the  long  lease  of  eight  acres  in  1764* 

It  was  proved  that,  in  1749,  an  ejectment  was  commenced  by 
Cornelius  Brower  against  the  corporation  of  Trinity  Church, 
for  the  recovery  of  a  farm  of  sixty-three  acres,  described  as  in 
the  possession  and  tenure  of  Adam  Vandenburgh,  and  which  is 
identified  as  the  farm  in  question.  The  plaintiffs  attorney  was 
the  historian,  William  Smith,  Esq. ;  and  the  suit,  after  being  at 
issue  two  years,  resulted  in  a  judgment  as  in  case  of  a  nonsuit. 
This  record  furnishes  evidence  of  the  possession  of  the  farm  by 
Yandenburgh,  as  tenant  of  the  church. 

Another  suit  in  ejectment  for  the  same  premises,  described  as 
in  tbe  possession  of  Cornelius  Yandenburgh,  was  commenced 
by  Judge  Smith,  in  favor  of  Brower,  against  the  corporation, 
in  the  year  1757.  The  suit  was  tried  in  October,  1760,  and  a 
verdict  found  for  the  defendants.  This  is  the  same  suit  in 
which  the  lease  to  Dirck  Seekers  was  produced,  as  heretofore 
mentioned. 

The  defendants  proved  their  actual  possession  of  the  church 
Farm,  claiming  it  as  their  own,  from  1768  or  1770,  to  the 
present  time,  by  living  witnesses,  among  whom  were  Morgan 
Lewis,  formerly  governor  of  the  state,  Peter  Lorillard,  and  Pe- 
ter Embury. 

The  number  of  city  lots  leased  by  the  corporation,  down  to 
the  year  1764,  on  that  part  of  the  farm  in  which  the  com- 
plainants locate  the  Dominie's  Bowery,  was  from  one  hundred 
and  forty  to  one  hundred  and  fifty,  dispersed  in  every  direc- 
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tion  between  Warren  street  and  Rutger's  land.  After  1764,  the 
leases  multiplied  very  rapidly,  and  more  than  three  hundred 
and  fifty>  executed  prior  to  this  suit,  were  read  in  evidence ; 
generally  for  twenty-one  years,  and  most  of  them  for  several 
lots.  Nearly  two  hundred  leases  of  a  later  date  were  proved. 
And  evidence  of  the  demise  of  more  than  a  thousand  city  lots 
was  thus  exhibited,  which,  with  the  large  tracts  leased  for  long 
terms  of  years,  yet  unexpired,  embraced  apparently,  every  foot 
of  the  Dominie's  Bowery. 

The  possession  of  the  church,  and  their  claim  of  ownership  in 
fee,  exclusive  of  any  other  right,  from  1786  to  this  day,  was  so 
fully  proved  by  oral  testimony,  as  well  as  historical  and  docu- 
mentary evidence,  that  no  question  was  raised  upon  it  at  the 
hearing.  It  is  sufficient  to  say  on  this  head,  therefore,  that  the 
defendants  read  in  evidence  several  hundred  conveyances  in  fee, 
executed  by  their  corporation,  from  1784  to  the  hearing,  trans- 
ferring four  hundred  and  eighty  lots,  of  which  deeds  three  hun- 
dred and  six  were  execute'd  before  the  commencement  oi  this 
suit,  and  all  the  lots  thereby  conveyed  were  within  the  Dominie's 
Bowery. 

The  demises  and  conveyances  introduced,  also  proved  that 
the  corporation  had,  from  the  earliest  period,  always  treated 
that  part  of  their  farm  which  included  the  Dominie's  Bowery, 
in  precisely  the  same  manner  that  they  did  the  portion  of  their 
farm  lying  south  of  the  Bowery,  to  which  portion  their  title  has 
never  been  questioned. 

No  difference  is  perceptible  in  their  leases  or  conveyances 

of  the  one  or  the  other,  and  there  is  no  appearance  of  their  ever 

having  known  any  dividing  line,  or  any  distinction  between 

them. 

.  I     There  is,  therefore,  on  the  part  of  the  defendants,  an  unbro- 

!     ken  current  of  evidence  of  the  highest  character,  proving  their 

possession  of  the  Church  Farm,  claiming  it  as  their  own,  from 

1706  to  1846.    There  can  be  no  stronger  testimony  of  owner- 

j     ship  in  fee,  than  is  exhibited  in  the  records,  leases,  and  convey- 

'     ances,  produced  on  this  occasion.    The  extent  of  the  proof  and 

I      its  immense  force  would  be  marvelous,  in  the  case  of  a  title 

owned  by  an  individual.    Nothing  but  the  conservative  nature 
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of  the  continued  existence  of  a  corporation  aggregate,  could 
have  enabled  the  defendants  to  embody  such  a  mass  of  testimo- 
ny, extending  through  nearly  five  generations  of  men. 

But  it  is  contended  with  great  earnestness  that  the  chain 
of  the  defendants  long  possession  was  disturbed  and  broken 
in  17S4-5  ;  and  that  the  breach  destroys  the  force  of  their  plea. 

Without  entering  upon  a  minute  detail  of  the  testimony  rel- 
ative to  the  occupancy  of  Cornelius  Bogardus,  in  1784,  and  the 
year  or  two  following,  it  will  suffice  to  state  the  result  in  brief 
terms.  The  lot  upon  which  he  lived,  was  before  the  revolution, 
possessed  under  a  lease  from  the  church  for  twenty-one  years, 
which  expired  in  1782,  and  the  occupant  died  about  the  time  of 
the  peace.  This  lot  was  taken  by  the  city  to  enlarge  Chambers 
street,  before  1799.  John,  the  son  of  Cornelius,  is  shown  to 
have  lived  on  some  of  the  lots,  in  1784  and  1786.  In  the  first 
instance,  he  was  on  a  lot  leased  by  the  church  in  1761,  for 
twenty-onfe  years,  and  then,  in  1782,  for  fourteen  years,  to 
Christopher  Smith,  and  which,  in  1788,  the  church  conveyed  in 
fee  to  W.  Alexander.  His  next  move  was  into  a  house  vacated 
just  before  by  an  under-tenant  of  the  church,  the  lease  not  hav- 
ing expired,  and  from  which  John  Bogardus  was  turned  out  by 
the  church,  in  1786,  and  the  lot  by  them  conveyed  to  James 
Ryker  in  fee,  in  1789. 

After  this,  John  Bogardus  lived  on  two  or  three  different  lots 
for  short  periods,  all  of  which  had  been  previously  rented  by  the 
church  for  various  terms  ;  and  as  his  father  left  the  city  in  1786, 
and  there  is  no  pretence  that  he  held  under  his  father  after  that 
time,  it  is  needless  to  trace  his  migrations. 

The  testimony  as  to  the  gravel  pit  is  unimportant,  for  it  is 
clear  that  it  was  not  on  the  Church  Farm  or  the  Dominie's 
Bowery. 

As  to  the  persons  put  in  possession  by  Cornelius  Bogardus, 
after  the  peace  of  1783,  they  are  five  or  six  in  number,  and  their 
possessions  appear  to  have  been  in  what  was  then  a  mere  sub- 
urb of  the  city,  at  and  about  Chambers  street ;  and,  so  far  as  the 
locations  were  designated,  it  is  shown  that  a  part  of  the  lots  thus 
taken  were,  or  had  been,  under  leases  from  the  church,  in  which 
the  tenure  continued,  and  all  are  shown  to  have  been,  very 
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toon  after,  Id  their  undisputed  possession.  A  possession-hcuse 
and  fence  were  erected  by  one  of  the  Bogarduses,  toward  what 
is  now  Hudson  Square,  which,  it  appears,  brought  matters  to  a 
crisis ;  some  violence  ensued,  and  the  possessor  was  put  out  by 
summary  legal  process. 

The  defendants  produced  from  the  files  of  the  supreme  court 
the  record  of  a  conviction  on  the  27th  June,  1786,  in  a  forcible 
entry  and  detainer,  prosecuted  by  John  Keating  against  Corne- 
lius Bogardus,  tried  before  the  chief  justice.  The  premises  were 
in  the  west  ward,  and  evidently  a  part  of  those  demised  to  Keat- 
ing in  1768.  From  the  same  files  were  produced  two  records  of 
judgments  in  trespass  on  lands,  in  favor  of  Keating,  one  against 
Bogardus,  and  the  other  against  Malcolm ;  the  latter,  after  a 
trial  before  the  chief  justice,  on  which  the  jury  gave  £90  dama- 
ges, and  the  other  on  a  confession  after  issue  joined,  given  after 
Malcolm's  trial.  These  records  undoubtedly  contain  the  judg- 
ment of  the  law,  on  the  attempts  of  Bogardus  to  intrude  into 
the  possession  of  the  Church  Farm. 

This  was  in  1786,  and  with  it  apparently  terminated  all  pos- 
session, or  color  of  possession,  of  any  part  of  the  premises,  by 
the  complainants  ancestors. 

The  whole  subject  of  this  possession,  is  in  a  legal  view,  quite 
insignificant,  and  it  effected  no  change  in  the  rights  of  the  parties. 
On  the  one  side,  was  this  corporation,  having  for  eighty  years 
been  in  the  sole  possession  of  the  farm  by  their  tenants,  and 
thereby,  if  not  by  the  Queeq's  grant,  having  acquired  a  perfect 
title  against  all  the  world.  The  advance  of  the  city,  had  con- 
verted the  extreme  south  part  of  the  Dominie's  Bowery,  into  city 
lots.  The  part  thus  laid  out,  was  doubtless,  as  in  the  suburbs  of 
our  growing  cities  of  the  present  day,  in  part  actually  occupied 
by  tenants,  and  a  greater  part  lying  waste  in  uninclosed  com- 
mons. The  possession  of  the  latter,  it  is  hardly  necessary  to 
say,  continued  in  the  church,  as  much  as  that  of  the  lots  actually 
inhabited.  The  war,  and  the  long  occupation  of  the  city  by  an 
army  hostile  to  a  great  part  of  the  citizens,  unquestionably  ag- 
gravated the  waste  and  destroyed  the  inclosures  of  the  Church 
Farm.  When  the  city  was  evacuated  in  the  fall  of  1783,  and 
the  state  government  resumed  its  sway,  Cornelius  Bogardus, 
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probably  believing  he  had  some  claim  to  this  farm,  availed  him* 
self  of  the  confusion,  and  the  relaxation  of  civil  authority  conse- 
quent upon  the  change  of  government,  to  effect  a  lodgment  upon 
the  debatable  portion  of  the  farm,  which  was  at  the  moment 
neither  city  nor  country.  In  the  multitude  of  their  leases,  and 
still  more  in  the  uncertain  position  in  which  the  Church  of  Eng* 
land  parishes  were  placed  by  the  new  order  of  things,  this  lodg- 
ment was,  in  its  humble  and  unobtrusive  way,  of  two  or  three 
years  duration.  And  it  is  possible  that  the  popular  enmity  then 
entertained  against  the  church,  as  a  seeming  branch  and  por- 
tion of  the  expelled  regal  prerogative,  weakened  the  arm  of 
justice,  and  for  a  time  deterred  the  corporation  from  invoking 
its  aid. 

However  this  may  be,  the  possession  of  Cornelius  B(^arduS| 
was  not  such  an  entry  as  to  disturb  or  turn  the  current  of  the 
legal  possession  of  the  church.  His  individual  entry  was  that 
of  an  intruder,  and  the  entries  of  John  were  clearly  as  a  tenant 
under  the  church.  A  landlord  does  not  lose  his  possession,  by 
a  tenant's  yielditxg  the  same  to  an  adverse  claimant.  And  the 
result  of  the  attempt,  terminating  in  their  dispossession,  without 
an  effort  for  more  than  forty  years,  to  recover  the  land,  is  con- 
clusive to  show  that  the  entry  was  a  trespass,  and  not  a  legal  or 
rightful  entry  upon  lands.  The  rule  of  law,  as  established  for 
two  hundred  years,  is,  that  an  entry  shall  not  be  deemed  suffi- 
cient or  valid  as  a  claim,  unless  an  action  be  commenced  thereon 
within  one  year  after  the  making  of  such  entry,  and  within 
twenty  years  from  the  time  when  the  right  to  make  such  entry 
descended  or  accrued.  This  rule  is  a  part  of  our  revised  statutes, 
(2  R.  S.  293,  *  7.) 

It  is  also  the  law,  and  has  been  made  a  part  of  our  statutesi 
that  the  occupation  of  lands  shall  be  deemed  to  have  been  un- 
der, and  in  subordination  to  the  legal  title,  unless  an  adverse 
possession  of  twenty  years  is  shown. 

Iti^his  instance  there  was  a  legal  title,  and  over  a  century^s 
possession,  in  the  corporation  of  Trinity  Church  and  its  grant- 
ors ;  and  except  the  proof  be  distinct,  that  the  Bogarduses  did 
not  enter  into  the  lands  held  by  the  tenants  of  the  church,  ati4 
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that  they  did  hold  adversely  for  twenty  years,  their  entry  must 
be  deemed  to  have  been  under  the  title  of  the  church. 

No  such  adverse  holding  is  claimed  for  them,  and  their  entry 
was  clearly  unavailing  in  respect  of  the  title. 

But,  further,  the  claim  now  is,  that  Cornelius  Bogardus  entered 
as  a  tenant  in  common  only.  So  far  from  any  such  inference 
being  deducible  from  the  complainants  testimony,  it  shows  an 
entry  in  severalty,  claiming  it  for  himself  and  the  other  heirs  of 
Anneke  Jans. 

Indeed,  the  whole  testimony  on  this  point,  as  introduced, 
diowing,  if  any  thing,  a  hostile  entry  and  claim,  excluding  any 
right  of  the  church,  is  directly  in  the  face  of  the  complainants 
bill,  which  asserts  throughout,  that  the  defendants  have  been  in 
possession,  without  interruption,  from  1705  to  the  time  it  was 
filed,  and  makes  no  issue  whatever  upon  that  fact.  The  only 
approach  to  such  a  point  in  the  bill,  is  the  equivocal  expression 
applied  to  the  last  Cornelius  Bogardus,  "  taking  certain  of  the 
esplees  and  profits,"  which  relates  to  another  and  negative  alle- 
gation in  the  plea,  which  is  yet  to  be  considered. 

The  negative  averments  in  the  third  subdivision  of  the  plea 
Bie^  first,  that  the  defendants  have  never  paid  or  accounted  to 
the  complainants  or  their  ancestors,  for  any  rents  or  profits,  and 
have  never  admitted  that  they  were  bound  to  do  so,  either  in 
law  or  equity.  Second.  That  the  defendants  never  held  or  pos- 
sessed the  lands  in  question;  or  the  rents  and  profits,  in  common 
or  undivided  with,  or  as  trustee  of,  the  complainants  or  their 
ancestors,  and  have  never  admitted  that  the  latter  had  any 
estate,  share,  or  interest  in  the  lands,  or  the  rents  and  profits 
thereof. 

From  the  nature  of  these  allegations,  the  principal  burden  of 
proof  is  upon  the  complainants.  (2  Daniell's  Ch.  Prac.  224, 225, 
1st  ed.)  They  assert ;  the  defendants  deny  the  charge.  The 
matters,  if  they  exist,  are  peculiarly  within  the  knowledge  of 
the  complainants.  They  are  positive  fisicts.  All  the  defend- 
ants are  bound  to  do,  is  to  raise  a  presumption  from  their  acts 
in  respect  of  the  property,  its  use,  and  disposal,  that  no  such 
facts  exist ;  and  the  presumption  must  prevail,  unless  met  and 
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overcome  by  proof  on  the  other  side.  (See  1  Ofeeoleaf's  Ev.  i 
74.) 

For  the  whole  period  to  which  the  memory  of  aged  men 
extended,  the  defendants  did  prove  distinctly,  these  negative 
allegations.  From  1784  to  this  day,  there  has  been  no  such 
payment,  accounting,  admission  of  right,  or  holding  in  com- 
mon. As  to  the  period  anterior  to  living  memory,  they  raise 
a  violent  presumption  to  the  same  effect,  by  their  leases,  re- 
serving the  whole  rents  and  profits  to  themselves,  and  demis- 
ing the  whole  premises. 

On  the  other  hand,  there  is  not  a  scintilla  of  evidence  in 
favor  of  the  complainants,  on  either  of  these  propositions. 

The  charge  in  the  bill,  as  to  "  taking  certain  of  the  esplees 
and  profits,"  is  traversed  by  the  plea.  The  proof  as  to  the  oc- 
cupalion  and  receipt  of  rents  by  Cornelius  Bogardus,  in  1784-6, 
as  I  have  already  observed,  was  that  of  a  hostile  and  tortious 
entry  upon  the  possession  of  an  owner  holding  in  fee,  and  not 
the  entry  of  a  tenant  in  common.  The  defendants  title  was 
absolute  in  1784,  even  if  dueen  Anne  had  no  title  when  her 
grant  was  made,  {Clapp  v.  Bromagham^  9  Cowen,  530,  before 
cited ;)  and  if  Cornelius  Bogardus  then  took  any  <<  esplees,"  he 
was  a  trespasser. 

An  objection  to  the  title  and  claim  of  the  church,  was  made 
on  the  ground,  that  by  the  act  of  June  27, 1704,  confirming  the 
charter  of  the  church,  its  clear  income  from  lands  was  restricted 
to  £500  a  year,  and  the  income  from  the  church  farm  before  the 
revolution  exceeded  that  limit  This  was  urged,  both  as  an 
obstacle  to  the  corporation's  holding  adversely,  lands  producing 
an  excess  over  their  legal  income,  and  as  showing  that  the  sur- 
plus beyond  £500,  was  an  accumulated  fund  in  the  hands  of 
the  church,  which  they  had  no  rig^t  to  retain,  and  which, 
as  trustees,  they  are  bound  to  account  for  to  the  complain- 
ants. 

On  the  other  hand,  the  defendants  say  the  act  of  1704  was 
repealed  by  the  legislature,  by  the  law  relative  to  the  church, 
passed  April  17th,  1784.    (I  Jones  and  Yarick's  Laws,  128.) 

The  act  of  1704  is  undoubtedly  repealed  in  express  terms  by 
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the  act  of  1784.  Whether  the  last  sectioa  of  the  latter  still 
leaves  the  church  subject  to  emy  of  the  restrictious  imposed  by 
the  former,  it  is  unnecessary  to  decide ;  for  there  are  two  short 
and  conclusive  answers  to  the  objection,  without  reference  to 
the  repeal  of  the  limitation.  First,  the  church  acquired  the 
title  to  the  King's  Farm,  by  the  letters  patent  in  1706,  when  the 
whole  farm  was  not  worth  as  much  as  one  city  lot  of  twenty- 
five  by  a  hundred  feet,  in  almost  any  part  of  it,  would  sell  for 
at  this  moment.  Nor  is  it  probable  that  the  most  visionary 
speculator  of  that  era,  expected  to  live  to  see  the  day  when  the 
King's  Farm  would  yield  a  net  income  of  £600  a  year.  In 
1704,  the  church  leased  the  farm  for  five  years  at  £30  n  year. 
It  is  undeniable,  therefore,  that  the  grant  by  Queen  Anne,  was 
clearly  within  one  tenth  part  of  the  limitation  imposed  by  the 
act  of  1704. 

Now  it  scarcely  needs  an  observation  to  show,  that  the  acci- 
dental increase  in  the  income  of  a  corporation  derived  from  its 
vested  estates,  to  a  point  beyond  what  its  charter  prescribes, 
cannot  have  the  effect  to  divest  its  title  in  such  estates,  or  in 
any  portion  of  them.  The  excess  of  income  in  such  a  case, 
would  not  belong  to  the  grantor  of  the  property,  much  less  to 
one  claiming  adversely  both  to  the  grantor  and  to  the  corpora- 
tion. 

Secondly,  if  when  the  church  acquired  the  title,  whether  it 
were  in  1705,  or  at  the  end  of  sixty  years  from  their  entry 
under  the  grant,  the  income  were  in  fact  more  than  £600,  no 
private  persons  could  take  advantage  of  the  fact.  It  is  a  ques- 
tion between  the  corporation  and  the  sovereign  power,  in  which 
individuals  have  no  concern,  and  of  which  they  cannot  avail 
themselves  in  any  mode  against  the  corporation.  This  was  so 
decided  in  regard  to  this  church,  in  Humbert  y.  Trinity  Churchy 
in  the  highest  court  in  this  state,  (24  Wend.  687,  604,  629) ; 
and  the  same  objection  was  made  and  overruled  in  the  case  of 
Harpending  v.  The  Dutch  Church,  (16  Peters,  492-3.)  And 
see  Vernon  Society  v.  HiUs,  (6  Cowen,  23.)  The  same  point 
was  decided  in  the  supreme  court  of  Pennsylvania,  in  Bairdv, 
The  Bank  of  Washingtsn,  (11  Serg.  and  Rawle,  418);  and 
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by  the  court  of  appeals  of  Virginia,  in  The  Banks  v.  Poitiaux^ 
(3  Randolph's  R.,  136.) 

The  notion  of  a  trust  for  the  complainants,  as  to  the  supposed 
excess  of  rents  beyond  the  corporate  capacity  of  the  church, 
is  founded  on  the  assumption  that  the  complainants  have  made 
out  that  the  church  has  all  the  while  been  holding  the  farm  as 
a  tenant  in  common  with  them.  If  they  have  succeeded  in  es- 
Uiblisbing  the  latter  proposition,  they  need  no  aid  from  the  limi- 
tation of  the  income  of  the  church.  Their  right  to  relief  would 
rest  upon  much  higher  ground.  If  they  have  failed  to  show  the 
holding  in  common,  their  assumption  of  a  trust  as  to  the  excess, 
is  left  without  any  foundation  for  its  support. 

The  result  of  my  investigation  is,  that  the  defendants  plea  is 
fully  sustained  in  all  its  parts  and  propositions  ;  and  as  the  law 
of  the  cause  has  been  decided  in  our  court  of  last  resort,  it  is  an 
entire  and  effectual  bar  to  the  complainants  suit,  and  their  bill 
must  be  dismissed. 

Before  leaving  the  case,  I  will  recur  to  one  other  view  which 
was  discussed  on  the  argument.  If  it  had  been  proved  that 
Cornelius  Bogardus  entered  lawfully  and  in  his  own  right  as 
tenant  in  common  in  1784,  and  continued  his  possession,  as  is 
claimed  by  the  complainants,  they  could  not  maintain  their 
claim  to  the  lands  in  question. 

I  have  already  referred  to  the  law  on  this  subject,  (and  it  was 
the  law  before  the  King's  Farm  was  cultivated  by  Europeans,) 
which  renders  such  an  entry  unavailing  for  any  purpose,  unless 
it  be  followed  up  by  a  suit  for  the  recovery  of  the  land,  within 
the  prescribed  period  limiting  such  actions.  But,  independent 
of  that  rule  of  law,  the  complainants  are  doubly  barred  from 
any  relief  founded  upon  the  entry  of  their  ancestors  in  1784  : 
First,  because  the  church,  irrespective  of  actual  title  ;  by  their 
possession  of  the  farm  for  seventy-eight  years,  claiming  it  as 
their  own  in  fee-simple,  exclusive  of  any  other  right,  under  a 
grant  in  writing ;  had  acquired  a  valid  title  to  the  farm  against 
all  the  world.  It  would  be  a  waste  of  time  to  cite  any  of  the 
very    numerous    authorities    which    sustain  this  proposition. 
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Against  such  a  title,  the  entry  of  Cornelius  B<^rdus,  was  of  no 
more  consequence  than  would  have  been  the  entry  of  an  entire 
stranger  to  the  blood  of  Anneke  Jans.  If  he  bad  succeeded  in 
retaining  his  foothold,  so  as  to  have  driven  the  church  to  an 
ejectment,  they  would  have  recovered  against  him  inevitably,  on 
proof  of  the  letters  patent,  and  their  long  possession  and  claim 
under  the  same.    {Smith  v.  Lorillard^  10  John.  338,  339.) 

Secondly.  Leaving  wholly  out  of  view  the  possession  prior  to 
1786 ;  from  that  time  to  the  commencement  of  this  suit,  which 
was  forty-four  years,  the  church  have  undeniably  been  in  the 
actual  visible  possession  of  the  premises,  claiming  the  whole  in 
fee,  under  the  latters  patent,  exclusive  of  any  other  rig)it,  and 
in  direct  hostility  to  the  complainants  claim.  This  is  another 
full  and  perfect  bar  to  that  claim. 

In  answer  to  these  points,  it  is  said  that  they  do  not  support 
the  plea,  which  relies  on  an  unbroken  possession  from  1705  to 
1830. 

It  is  to  be  borne  in  mind,  that  the  plea  was  adjudged  to  be 
valid  in  law,  by  the  court  for  the  correction  of  errors,  not  because 
it  set  up  an  adverse  possession  of  one  hundred  and  twenty-five 
years,  but  because  the  corporation  had  maintained  such  pos- 
session for  a  period  long  enough  to  bar  a  writ  of  right.  (See 
the  report  of  the  plea,  Bogardus  v.  TVinity  Church,  4  Paige, 
178;  and  16  Wend.  111.)  This  limitation,  in  1705,  was  sixty 
years.    In  1788,  it  was  reduced  to  twenty-five  years. 

The  defendants,  in  support  of  their  plea,  are  bound  to  prove 
only  its  substance,  and  to  such  an  extent  as  will  maintain  the 
bar  which  it  interposes  to  the  suit.  To  illustrate  this  proposition, 
I  will  suppose  a  bill  filed  at  this  time,  relative  to  a  trust  created 
in  1830,  to  which  the  trustee  pleads,  that  for  fifteen  years  last 
past,  he  has  done  no  act,  nor  admitted  any  thing  in  respect  of 
the  alleged  trust,  and  that  the  complainant  is  barred  by  lapse  of 
time,  by  the  provisions  of  the  revised  statutes.  The  limitation 
to  such  suits  by  those  statutes,  is  ten  years ;  and  if,  on  an  issue 
taken  upon  such  a  plea,  it  should  appear  that  for  ten  years 
before  the  suit,  there  bad  been  no  act  or  recognition  respecting 
the  alleged  trust,  I  apprehend  that  the  plea  would  be  sustained 
beyond  a  doubt. 
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So,  in  this  case,  if  the  defendants  have  shown  that  such  a 
state  of  facts  relative  to  this  farm,  as  is  set  up  in  the  plea,  con- 
tinued for  more  than  sixty  years  before  the  year  1784,  and  that 
it  continued,  also,  for  more  than  forty  years  immediately  prior  to 
1830,  it  is  clear  in  my  judgmnet,  that  they  hav&  sustained  the 
substance  of  their  defence,  and  have  doubly  sustained  it. 

In  concluding,  justice  to  the  defendants  requires  me  to  state, 
that  the  delay  which  has  occurred  since  the  argument  of  the 
cause  before  me  as  assistant  vice-chancellor,  has  not  been  owing 
in  the  slightest  degree,  to  any  difficulty  which  it  presented  to  my 
mind.  When  the  argument  was  closed,  it  was  made  known 
that  there  was  a  defect  of  parties,  arising  from  the  death  of 
some  of  the  claimantfi.  The  cause  necessarily  stood  over,  to 
have  the  proper  parties  brought  into  the  suit.  Immediately  on 
its  being  revived,  the  complainants  counsel  applied  to  have  the 
decision  suspended,  until  they  could  move  the  court  for  leave  to 
introduce  further  testimony.  When  this  motion  was  disposed 
of,  I  had  ceased  to  be  the  assistant  vice-chancellor,  and  there 
was  no  opportunity  to  submit  the  cause  to  me  as  vice-chancellor, 
until  the  close,  of  the  last  January  term.  A  long  illness  imme- 
diately succeeding,  and  an  unexampled  pressure  of  business  in 
the  court  ever  since,  have  delayed  my  investigation  of  the  cause, 
until  the  last  month  of  my  official  term. 

And  now  that  I  have  been  enabled  to  examine  it  carefully, 
and  with  due  reflection,  I  feel  bound  to  say,  that  a  plainer  case 
has  never  been  presented  to  me  as  a  judge.  Were  it  not  for 
the  uncommon  magnitude  of  the  claim,  the  apparent  sincerity 
and  zeal  of  the  counsel  who  supported  it,  and  the  fact,  (of  which 
I  have  been  oftentimes  admonished,  by  personal  applications  on 
their  behalf,)  that  the  descendants  of  Anneke  Jans,  at  this  day, 
are  hundreds,  if  not  thousands,  in  number ;  I  should  not  have 
deemed  it  necessary  to  deliver  a  written  judgment  on  deciding 
the  cause. 

A  hearty  dislike  to  clothing  any  eleemosynary  institution  with 
either  great  power  or  extensive  patronage,  and  a  settled  con- 
viction that  the  possession  by  a  single  religious  corporation,  of 
such  overgrown  estates  as  the  one*  in  controversy,  and  the  anal- 
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ogoos  instance  of  the  Collegiate  Datch  Church,  is  pernicions  to 
the  cause  of  Christianity ;  have  disposed  me  to  give  an  earnest 
scrutiny  to  the  defence  in  this  case ;  as,  in  the  instance  of  f hn 
Dutch  Church,  they  prompted  me,  in  my  capacity  of  counsel,  to 
more  zealous  efforts  to  overthrow  their  title  to  the  lands  devised 
by  Jan  Haberdinck.  .But  the  law  on  these  claims  is  well  settled ; 
and  it  must  be  sustained,  in  favor  of  religious  corporations  as 
well  as  private  individuals^  Indeed,  it  would  be  monstrous,  if^ 
after  a  possession  such  as  has  been  proved  in  this  case,  for  a 
period  of  nearly  a  century  and  a  half,  open,  notorious,  and 
within  sight  of  the  temple  of  justice }  the  successive  claimants, 
save  one,  being  men  of  full  age,  and  the  courts  open  to  them  all 
the  time,  (except  for  seven  years  of  war  and  revolution  ;)  the  title 
to  lands  were  to  be  litigated  successfully,  upon  a  claim  which 
has  been  suspended  for  five  generations*  Few  titles  in  this 
country  would  be  secure  under  such  an  administration  of  the 
law ;  and  its  adoption  would  lead  to  scenes  of  fraud,  corruption, 
foul  injustice,  and  legal  rapine,  far  worse  in  their  consequences 
upon  the  peace,  good  order,  and  happiness  of  society,  than  ex- 
ternal war  or  domestic  insurrection. 

The  bill  must  be  dismissed,  with  costs. 
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ADVERSE  POSSESSION. 

1.  Where  one  enlen  apon  land,  unde?  m 
deed  in  terme  conveying  the  whole  in 
fee,  ezeented  by  several  persons  de- 
scribed as  heirs  of  the  party  last  seised  ; 
(he  presumption  of  law  is  that  he  en- 
tered in  severalty,  elaiminsr  the  whole 
land  in  fee  adverMly  to  all  the  world  ; 
althongrh  it  shoold  be  made  to  appear, 
that  there  were  other  heirs,  tenants 
in  common  with  his  grantors,  who  did 
not  execute  snch  deed.  Bogardua  y. 
Trinity  Church,  633 

3.  To  found  the  defence  of  advene  en- 
joyment under  a  claim  of  title,  it  is 
immaterial  whether  the  claim  be  made 
under  a  deed  valid  in  form,  or  under 
one  wanting  in  all  the  essentials  of  a 
proper  conveyance.  id. 

3.  An  actaal  occupancy  by  one  claiming 
the  title,  is  a  good  adverse  possession, 
without  any  written  evidence  of  title. 

id. 

4.  Where  land  has  been  held  in  possess- 
ion for  eighty  years  under  a  grant  of 
the  whole,  claiming  the  whole  title  ; 
the  title  thus  acquired,  cannot  be  sha- 
ken or  impaired  by  an  admission  made 
by  its  then  owner,  that  the  grantor  in 
such  original  grant,  was  only  a  tenant 
in  common ;  nor  by  proof  of  the  fact 
that  he  was  such  tenant  in  common^ 

id. 

5.  A  title,  which  has  become  perfect  by 


an  advene  possession  extendinji  lie- 
yond  the  period  of  limitation,  is  not 
affected  by  an  entry  made  by  one  who 
by  descent  is  the  owner  of  the  tma 
title  which  is  thereby  barred.  id' 

6.  The  latter,  if  he  matntaiaed  his  entry, 
would  be  turned  out  in  an  ejectment, 
on  proof  of  the  title  by  adverse  pos- 
session, id, 

8.  Such  an  entry,  dtSdts  in  no  respect 
from  that  of  a  stranger  to  the  title. 
If  made  upon  a  tenement  temporarily 
vacant,  the  party  is  an  intmder ;  if  by 
the  consent  or  yielding  up  of  a  tenant, 
the  possession  of  the  landlord  is  not 
disturbed.  id. 

8.  An  entry  into  land,  is  not  valid  as  a 
claim,  nnleas  an  action  be  commenced 
thereon  within  one  year  after  it  is 
made,  and  within  twenty  yean  ftom 
the  time  when  the  right  to  make  such 
entry  accmed  or  descended.  Such  has 
been  the  rule  of  law  for  two  hnndred 
yean,  and  it  is  now  a  statutory  pro- 
vision, i^ 

See  EviDiNCS,  1  to  8. 


AGENT. 

See  Principal  and  Agent. 


AGREEMENT. 

1.  A  stipulation  or  engagement,  made  by 
a  party  in  the  face  of  the  court,  toueh- 
ing  the  subject  matter  of  the  litigation  ; 
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ii  a  contract  with  the  court  as  welt  as  I 
the  adTorM  party,  which  the  court  is 
bound  to  enforce  for  the  protection  of 
the  latter.    Bankt  v.  American  Tract 
Societyt  438 

9.  A  proffer  of  the  defendants  to  the  com- 
plain ants,  in  open  court,  that  if  the 
latter  would  remo?e  a  rear  addition  to 
their  buildia;,  they  might  have  light 
and  air,  over  a  vacant  space  in  the 
rear  of  an  adjoining  lot  belonging  to 
the  former,  accepted  by  the  complain- 
ants,  and  performed  on  their  part ;  is  a 
valid  contract  which  will  be  enforced 
in  equity.  id. 

3.  On  a  motion  to  dissolve  an  injunc- 
tion, restraining  the  defendants  from 
further  erecting  a  building,  which  would 
deprive  the  compiaiuauts  adjoiniog  ten- 
ement of  light  and  air,  claimed  by 
them  by  prescription  and  by  contract ; 
the  defendants  counsel  showed  to  the 
court,  by  reference  to  their  answer  and 
a  diagram  annexed,  and  also  stated, 
that  they  had  left  an  open  space  in 
their  rear,  for  the  complainants  accom- 
modation as  well  us  their  own,  from 
which  the  complainants  tenement 
might  derive  light  and  air,  if  they 
would  take  down  a  four  story  privy 
forming  a  part  of  their  tenement,  and 
butting  against  such  open  space.  The 
injunction  having  been  dissolved,  the 
complainants,  on  the  faith  of  such 
statement  and  representation,  took 
down  their  privy,  and  inserted  win- 
dows in  the  wall  of  their  tenement,  in 
the  place  of  the  doors  that  led  to  the 
privy.  The  defendants  objected,  and 
commenced  building  a  wall  across  the 
open  space  over  against  such  new 
windows,  intended  to  be  carried  to  the 
height  of  such  tenement,  and  which 
would  nearly  or  quite  prevent  the  ac- 
cess of  light  and  air  to  the  same.  The 
court,  ou  motion,  restrained  the  erec- 
tion of  such  wall  by  the  defendants 

id. 

4.  The  conveyance  of  eight  whole  lots 
and  the  undivided  half  of  four  others, 
is  not  a  compliance  with  an  agreement 
for  the  conveyance  of  ten  lots  of  land. 
Ray  V.  Willink,  525 

5.  Where  a  bill  for  the  specific  perform- 
ance of  a  contract,  by  which  the  com- 
piaiuant  was  to  convey  ten  lots  to  the 
defendant,  set  forth  as  a  full  perform- 
ance on  his  part,  the  tender  of  a  deed 


of  eight  foil  lots  and  the  undivided 
half  of  four  more,  without  offering  or 
proposing  to  perform  otherwiaii,  or 
showing  that  any  other  performance 
was  in  his  power ;  the  bill  was  die- 
missed  with  costs.  id. 

See  EASBMBirr,  6  to  8. 


ALIMONY. 
See  Husband  amd  Wutb,  3,  4. 


AMENDMENT. 
See  Praoticb,  SO  to  22. 


ANNUITY. 

See  Dbbtob  and  CaBDrroB,  6,  7. 

Trust,  dtc,  7  to  9. 


APPEALS. 

1.  The  stay  of  proceedings  on  appeal* 
from  chancery,  provided  by  the  statute, 
is  confined  to  proceedings  in  the  suit  in 
which  the  decree  appealed  from  is 
made.     WUket  v.  Hearyt  3^0 

I.  It  does  not  prevent  the  party  who  waa 
successful  below,  from  prosecuting  in 
the  same  or  another  court,  while  the 
appeal  is  depending,  a  demand  which 
was  involved  in  the  former  snit^  bat 
was  not  decided  by  the  decree.         id, 

3.  The  court  in  which  such  new  action  is 
brought,  will  on  motion  exercise  its  dis- 
cretion as  to  suspending  the  suit  until 
the  appeal  be  determined.  id. 

4.  Where  to  a  bill  for  an  account  by  H. 
against  W.,  the  latter  answered,  setting 
up  a  distinct  demand  against  H.,  and 
8ub«equeutly  filed  a  cross-bill  reitera- 
ting such  demand  ;  the  cross  caoaea 
were  heard  ou  pleadings  and  proofs, 
and  a  decree  made,  dismissing  U.'s  bill 
absolutely,  and  W.*s  bill  without  preju- 
dice, from  which  decree  H.  appealed  ; 
and  W.  then  filed  a  bill  asserting  his 
demand  so  set  up  in  the  cross  bill,  to 
which  H.  pleaded  in  bar  the  former 
suits,  the  decree,  and  the  appeal  pend- 
ing ;  it  was  held,  1.  That  the  new 
suit  of  W.  was  not  founded  upon  the 
decree  appealed  from,  or  upon  its  sub- 
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'  jeet  matter.  And  S.  If  it  were,  that 
the  etatate  of  appeala  did  not  prohibit 
its  proaeeution.  id. 

5.  It  is  a  sufficient  oompIiaDCe  with  the 
eighty- third  eectioD  of  the  statute  rej^u- 
latinflT  appeals  from  decrees  of  the  court 
of  chancery,  for  the  appellant  to  de- 
posit  with  the  clerk  of  the  court  where 
the  decree  is  entered,  the  articles  re^ 
quired  fay  the  decree  to  be  assigned  or 
delivered  by  such  appellant.  Iseavitt 
y.  DeLaunay,  480 

6.  No  previous  order  of  the  court  is  ne- 
cessary  for  such  deposit,  where  the 
articles  consist  of  securities  and  state 
stocks.  id, 

7.  If  the  articles  consist  of  merchandize 
or  other  property  which  the  clerk 
cannot  receive  and  keep  in  his  office, 
the  appellant  most  apply  to  the  court 
for  the  appointment  of  an  officer  or  re- 
ceiver with  whom  the  same  may  be 
deposited,  as  provided  in  the  same  sec- 
tion of  the  statute.  id. 

S.  "  Paying  into  court,*'  and  "  bringing 
into  court"  where  used  in  the  statutes 
and  rules  of  court,  or  in  decrees ;  mean 
paying  to  or  depositing  with,  the  regis- 
ter, assistant  register  or  clerk,  of  that 
branch  of  the  court  in  which  the  suit 
is  pending  or  the  decree  was  entered. 

id. 

9.  It  is  the  duty  of  the  clerk,  to  receive 
and  preserve  all  securities  deposited 
with  him  pursuant  to  such  statutes, 
rules  and  decrees.  id. 

10.  Semh.  It  is  his  duty,  if  bills  receiva- 
ble be  deposited,  which  are  about  to 
mature,  on  being  apprised  of  it,  and  the 
expense,  if  any,  being  tendered ;  to 
cause  such  bills  to  be  preaented  and 
protested.  id. 


AQUATIC  RIGHTS. 
See  DcKD,  1. 

ASSIGNMENT  AND  ASSIGNEE. 

1.  The  right  to  recover  against  the  plain- 
tiff In  a  replevin  suit,  the  value  of  the 
property  which  has  been  delivered  to 
him  on  the  writ  of  replevin,  together 
with  damages  for  its  seiiare,  is  a  claim 


against  such  plaintiff,  and  will  pass  un- 
der a  general  assignment  made  of  all 
does  and  claims,  by  the  defendant  in 
such  suit    Jackton  v.  Lo9ee,         381 

2.  An  assignee,  under  a  voluntary  assign- 
ment, receives  the  property  transferred, 
subject  to  all  the  equities  which  at* 
tached  to  it,  in  the  hands  of  the  assign- 
or.   Addiion  v.  Barekmycr^  498 

See  Debtor  and  Ckbditor,  1  to  5. 
Lien,  1,  2. 
Lis  Pendens,  1  to  3. 
Partnbeship,  6. 
Trust,  &.C.,  28. 


ATTACHMENT. 

See  Contempt. 


ATTORNEY. 
See  SoLiorroRB. 


BANKRUPT. 

1.  Under  the  bankrupt  act  of  congress 
passed  in  1841,  the  general  assignee  in 
bankruptcy  became  vested  with  the 
rights  of  property  of  one  declared  a 
bankrupt,  including  the  right  for  the 
benefit  of  creditors,  to  set  aside  all 
transactions  made  by  the  bankrupt  to 
defraud  his  creditors,  or  in  fraud  of  the 
bankrupt  law.     WUUamM  v.  VermeuU, 

388 

2.  A  sale  of  the  bankrupt's  rights  of  pro- 
perty, made  by  the  assignee  under  the 
order  of  the  court,  carried  to  the  pur- 
chaser all  the  rights  of  action  which 
the  assignee  himself  could  exercise  in 
respect  of  such  property.  t^. 

3.  An  averment  that  certain  acts  in  the 
court  of  chancery,  were  a  fraud  upon 
the  court,  is  not  equivalent  to  a  charge 
that  they  were  in  fraud  of  the  bank- 
rupt law,  or  of  creditors.  id. 


BILL  OF  REVIEW. 
See  Plsadinq,  20  to  23. 
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£ILLS  OF  EXCH/iNQE. 
See  UsuKTy  5« 


BONA  FIDE  PURCHASER. 

1.  When  a  defendaat  pleadi  that  he  is 
a  bona  fide  purchaser  of  a  part  of  the 
premises  in  question,  in  bar  of  a  bill 
seeking  to  set  aside  a  conveyance  to 
hit  remote  grantor,  on  the  ground  of 
fraud  and  breach  of  trust,  and  charg- 
ing that  parts  or  portions  of  the  prem- 
ises are  claimed  by  sucii  defendant, 
but  without  describing  them  ;  the  plea 
must  aver  that  he  claims  no  right  or 
title  to  or  in  any  other  portion  of  the 
premises,  exeept  that  described  in  and 
eoTered  by  the  plea.  Tompkint  v. 
Anthon,  97 

9.  Where  the  bill  waives  an  answer  on 
oath,  a  plea  of  bona  fide  purchaner,  dbc., 
need  not  be  accompanied  by  an  answer 
denying  the  mattera  charged  by  way 
of  nQtice.  id. 

3r  Such  a  plea  should  aver  that  the  de- 
fendant's grantor  was  in  the  actual 
possession  ;  but  when  the  bill  chai^ 
that  W.  had  possessed  the  premises 
claiming  them  in  fee,  from  long  ante- 
rior to  the  defeodant's  purchase  until 
the  commencemeut  of  the  suit,  and 
that  the  latter  and  also  one  H.  claimed 
under  W. ;  and  the  plea  averred  a  pur- 
chase from  H.  who  was,  or  pretended 
to  be  seised  and  actually  possessed  ; 
it  was  held  to  show  sufficient  color  of 
title  in  the  defendant's  grantor.        id. 

4.  A  plea  that  the  defendant  is  a  bona 
fide  purchaser  for  a  valuable  conside- 
ration, without  notice,  must  show  to 
whom  the  consideration  was  paid,  as 
well  as  its  actual  payment  before  re- 
ceiving notice  of  the  complainant's 
equities.     Tompkint  v.  Ward,        594 

5.  Such  a  plea  necessarily  admits  the 
charges  in  the  bill  which  go  to  make 
out  the  complainant's  title,  so  far  as  it 
is  independeot  of  the  defeodant's.  It 
is  incompatible  for  the  defendant,  by 
his  answer,  in  support  of  such  a  plea, 
to  put  in  issue  any  fact  stated  in  the 
bill,  which  does  not  tend  to  countervail 
or  disprove  the  defence  set  up  by  the 
plea.  id. 

6.  In  the  answer  with  a  plea  of  bona 


fide  purehaeet  4ce.,  the  dofendaDt  i 
deny  every  allegation  in  the  bill,  which, 
if  admitted,  would  fix  him  with  notiee, 
actual  or  conatrnctive ;  but  when  the 
facts  alleged  are  not  witfau  his  personal 
knowledge,  he  is  merely  to  deny  nolioe 
thereof ;  he  is  not  to  deay  their  exia- 
tence  besideB,  thereby  creatmg  anne- 
collateral  issues.  id. 


7.  Where  the  bill  contains  no  avenneot 
as  to  the  payment  of  the  conaideratiDa 
of  the  defendant's  purchaae,  the  an- 
swer in  support  of  a  plea  of  bona  fide 
purchase,  dec,  should  not  repeat  the 
averments  of  the  plea,  touching  the 
payment  of  the  eonaideratioa.  id, 

d.  A  purchase,  in  aonsideration  of  b  pre- 
cedent debt  of  a  doubtful  character, 
made  from  a  trustee  who  parchased  in 
violation  of  his  doty,  was  set  aside  in 
favor  of  the  beneficiary.  Idding^jj 
BrueM, 

See  pAaTiTioN,  2  to  i. 


BURIAL  GROUNDS^ 
See  CBMBTiaT. 


CEMETERY. 

I.  The  sepulture  of  friends  and  relatitea 
in  a  cemetery  belonging  to  a  reUgiona 
society,  confers  no  right  or  title  open 
the  survivors,  and  they  cannot  prevent 
the  sale  of  such  cemetery  by  the  cor- 
poration and  the  removal  of  the  inter- 
red remains,  where  such  removal  m  in 
other  reapecta  coadoeted  according  to 
law.  Windt  v.  C^^irnuin  Reformed 
Churckt  471. 

'2.  The  payment  of  fees  and  charges  to 
the  corporation  or  its  officers,  upon  in- 
terments, gives  no  title  to  the  land  oc- 
cupied by  the  body  interred.  The 
payment  confers  the  privilege  of  sepnl- 
lure  for  the  body  in  the  mode  need 
and  permitted  by  the  corporation  ;  the 
right  to  have  the  same  remain  undia- 
turbed  as  long  as  shall  be  rsqoired  for 
the  entire  decomposition  of  anch  re- 
mains, provided  the  cemetery  shall  ao 
long  continue  to  be  oaed  as  anch  ;  and 
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the  right,  ui  ease  the  cemetery  shall 
be  sold  for  secolar  purposes,  to  have 
each  remains  removed  and  properly 
deposited  in  a  new  place  of  sepoltare. 

id. 

3i  The  conveyance  of  vaults  or  borying 
lota  in  a  cemetery  by  a  religious  incor- 
poration, confers  a  perfect  right  of  prop- 
erty  on  the  grantee,  independent  of  any 
of  the  same  for  sepnlture.  id. 


CLAIM. 

1.  A  eiatm,  ii  a  challenge  by  a  man  of 
'    the  property  or  ownership  of  a  thing 

which  is  wrongfnlly  detained  from  him. 

Jaekton  r.  Lo9eef  3til 

S.  The  right  to  recover  against  the  plain- 
tiff in  a  replevin  suit,  the  value  of  the 
property  which  has  been  delivered  to 
him  on  the  writ  of  replevin,  together 
with  damages  for  its  seizure,  is  a  claim 
against  such  plaintiff,  and  will  pass 
under  a  general  assignment  made  of 
all  idnee  and  claims,  by  the  defendant 
in  sn6h  suit  id. 

3.  The  complainant's  right  to  a  thing  in 
action,  being  established  by  the  de- 
cree in  a  suit,  the  court  will  on  petition, 
enforce  it  against  one  to  whom  the  de- 
fendant has  assigned  each  thing  ui  ac- 
tion, pendente  me.  id. 


CLERK  IN  CHANCBJRY. 

See  Appeals,  5  to  9. 
Paktition,  1  to  4. 


COLONLAL  LAWS  AND  GRANTS. 

1.  In  granta  of  lands  by  the  colonial  gov- 
ernors, they  did  not  act  as  mere  private 
attorneys  or  agents  of  the  sovereign. 
They  were  eiecnting  the  sovereign 
power,  as  viceroys  or  representatives, 
in  the  name  of  the  king,  and  in  the 
same  forms  aa  if  they  had  been  execu- 
ted by  him.  Bogardue  v.  Trisiiy 
Church,  633 

2.  In  the  colonial  legislation,  statutes  en- 
acted by  the  assembly  and  approved 
by  the  governor  and  council,  were  val- 
id and  operative  immediately;  they 
continaed  in  iftroe  imlesa  thiey  ware 


disapproved  by  the  king ;  and  upon 
that  happening,  they  became  annulled. 

id, 

3.  Rights  which  were  acquired  under  a 
colonial  statute,  after  its  passage,  and 
before  it  was  disapproved  by  the  sove-^ 
reign,  were  not  abrogated  or  impaired 
by  such  disapproval.  idi 

4.  Letters  patent  of  land,  are  emanations 
from  the  sovereign  power,  the  evi- 
denOes  of  the  pleaaure  or  bounty  of  thtf 
government,  and  are  attested  by  the 
governmental  authorities,  as  public 
acts.  id. 

5.  Being  alienttione  bp  matter  ef  recordt 
letters  patent  do  not  re«|uire  the  sig- 
nature of  the  sovereign  Or  the  goverooi' 
to  .render  them  valid.  The  grant  is 
of  record  in  the  government  offices ; 
the  letters  patent  are  a  transcript  of 
the  grant,  authenticated  by  the  great 
seal.  id4 


COMMISSIONS. 

1.  A  trustee  in  passing  his  iicconnts,  on 
being  discharged  from  his  trust  and 
transferring  the  property  to  his  suc- 
cessor, is  entitled  to  commissions  on  the 
capital  of  the  estate,  consisting  of  stocka 
and  bonds  and  mortgages ;  although 
the  same  came  to  him  from  hia  pred- 
ecessor and  were  neither  invested  nor 
converted  by  him.  Matter  of  De 
Peyeter,  511 

3.  He  is  alao  entitled  to  commiasioiis  on 
real  estate,  which  hia  predecessor  bid 
in  on  the  foreclosure  of  mortgages 
thereon :  the  same  being  in  equity,  per- 
sonalty so  far  as  the  trust  estate  was 
concerned.  id, 

3.  Semh,  The  same  principle  extends 
to  real  eatate  generally,  vested  in  trus- 
tees, id, 

4.  On  a  trustee  applying  to  be  discharged 
from  hia  trust,  there  being  no  cause 
for  it  other  than  his  wish  to  be  relieved 
from  its  duties ;  the  court  will  impose 
as  terms  of  discharging  him,  that  he 
bear  the  costs  of  the  petition  and  the 
appointment  of  a  new  trustee,  and  that 
he  be  not  allowed  any  CMnmissions  on 
the  capital  of  the  trust  estate.  Mat' 
terefJonee^  615 
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CONDITION. 
See  Dbbd,  1  to  3. 


CONFIRMATION. 
See  Infants,  7* 


CONFLICT  OF  LAWa 
See  Fo&BiGN  Law. 


CONSIGNOR  AND  CONSIGNEE. 
See  Pkincitajl  and  Aobnt,  I. 


CONSTITUTIONAL  LAW. 

See  JuusDiCTioN,  7,  8. 


CONSTRUCTION. 

See  Will. 


CONTEMPT. 

).A  defendant  oommitted  for  eontempt, 
in  yiolating  an  injanction  by  eelling 
property  equitably  beloDging  to  the 
oomplainant,  after  two  montha  impris- 
onment, applied  to  be  discbai^ed  on 
the  ground  that  he  bad  no  means  to 
pay  the  fine  impooed  on  him  equiva- 
lent to  the  value  of  the  property.  The 
application  was  refused,  because  the 
defendant,  instead  of  acknowledgiog 
his  error,  denied  the  offence  of  which 
he  had  been  convicted  ;  and  thus  im- 
paired the  credibility  of  his  statement 
as  to  his  ability  to  pay  the  fine.  Pa/- 
flier  V.  Kelly,  575 

9.  A  party  wbo  is  in  oontempt  for  dis- 
obeying au  order  of  tlie  court,  cannot 
obtain  relief  which  rests  upon  the  fa- 
vor of  the  court,  until  the  contempt 
be  purged.  On  this  ground,  a  motion 
to  open  a  default  for  not  aosweriog, 
was  dented.  EUingwood  v.  Stephen- 
mm,  366 


CONTRACT. 

See  AOUEEMBNT. 


CORPORATION. 

I.  Where  a  corporation,  the  ordinary  ba- 
sinees  of  which  was  to  make  fire  and 
marine  insurances,  and  to  lend  money 
on  bottomry  and  respondentia ;  resolv- 
ed to  cease  making  insurances,  to  can- 
cel outstanding  policies,  and  to  liqui- 
date, as  soon  as  possible,  all  liabilities ; 
and  for  more  than  a  year,  it  had  is- 
sued no  new  policy,  made  no  loan  on 
bottomry  or  respondentia,  taken  no 
new  risk  exci>pt  to  fulfil  stipalations 
to  that  etfisct  in  open  policies  outstand- 
ing when  the  resolution  was  adopted, 
and  during  the  year  only  six  risks  were 
ootetanding ;  it  was  held,  that  the  cor- 
poration had  suspended  its  ordinary 
and  lawful  business  for  one  year,  and 
must  be  adjudged  to  be  dissolved ;  al- 
though its  corporate  organisation  had 
been  regularly  kept  up  until  the  time 
of  the  application.  Matter  of  TJke  Jack" 
mm  Marine  Ins,  Co*  559 


9.  In  a  proceeding  to  compel  the  dii 
lution  of  a  corporation,  on  the  ground 
of  the  suspension  of  its  ordinary  boai- 
ness,  the  court  has  power  to  grant  an 
injunction  and  a  receiver.  idL 

3.  The  charten  of  coiporations  created 
by  law,  imply  and  require  that  they 
shall  perform  the  buainees  for  which 
they  are  instituted ;  and  a  sabstaotial 
suspension  of  the  same  after  its  com- 
mencement, is  a  violation  of  their  re- 
spective acts  of  incorporation.  id, 

i.  In  an  insurance  company  on  the  mu- 
tual plan,  having  no  capital  stock,  and 
as  a  substitute  receiving  notes  for  pre- 
miums in  advance,  given  in  large  sums 
for  the  security  of  dealers,  and  to  he 
reduced  by  taking  policies  from  time 
to  time,  and  paying  premiums  ;  on 
which  notes  the  charter  authorized  the 
company  to  allow  a  compensation  of 
not  more  than  five  per  cent,  yearly, 
but  the  makers  of  the  notes  were  not 
in  respect  thereof,  members  of  the  com  - 
pany  entitled  to  vote  ; 

Held,  1.  That  the  makers  of  such  pre- 
mium notes,  in  advance,  were  not 
otockholdero  of  the  corporation. 

3.  Thai  they  were  not  such  creditors  of 
the  company,  for  any  compensation 
which  ought  to  have  been,  but  has  not 
been  awarded  to  them  in  respect  of 
such  notes,  as  to  enable  them  to  pro- 
ceed as  creditors  nnder  the  statute  re- 
lative to  the  proceedings  against  eorpo- 
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rationt  in  equity.    HUl  ▼.  NatttUut  In' 
9uranee  Co.  577 

5.  Where  a  corporatioD,  whose  income 
ie  limited  by  its  charter,  receives  a 
grant  of  land  of  an  anunal  value  below 
SDch  limit ;  its  title  to  the  same  is  not 
aflvcted  by  the  subsequent  increase  of 
the  income  therefh>m  to  a  point  be- 
yond the  chartered  limitation.  Bogar- 
du9  V.  Trinity  Church,  633 

8*  If  the  income  exceed  the  prescribed 
limit  at  the  time  of  the  ^ant,  it  is  a 
question  between  the  corporation  and 
the  sovereign  power,  in  which  indivi- 
duals have  no  concern,  and  of  which 
they  cannot  avail  themt<elves  in  any 
mode  against  the  corporation.  id. 

See  Cbmitbet,  1  to  3. 


COSTS. 

1.  Where  there  was  a  good  demurrer  for 
informality,  which  the  court  would  al 
low  to  be  amended,  on  the  complain- 
ant's paying  costs,  and  the  defendant 
obtained  a  dismissal  of  the  bill  on  a  de- 
inurr«'r  ort  ietiu9,  upon  which,  if  alone, 
he  would  have  to  pay  costs ;  no  costs 
were  given  to  either  party.  Oove  v. 
PettiM,  40^ 

9.  Where  a  junior  mortgagee,  appeared 
in  three  suils  brought  to  foreclose  three 
separate  prior  mortgages  on  distinct 
parts  of  the  lands  mortgaged  to  him, 
and  after  a  sale  there  was  a  surplus  in 
each  suit,  and  in  one  of  them  the  sur- 
plus was  sufficient  to  pay  the  junior 
morigagee's  debt,  aud  his  costs  in  (hat 
suit ;  held,  that  he  could  nut  be  com- 
pelled to  take  up  with  the  costs  in 
that  suit  alone,  but  was  entitled  to  his 
costs  of  appearing  in  each  of  the  suits, 
to  be  paid  out  of  the  surplus  therein. 
Smack  V.  Duncan,  621 

3.  One  snrety  is  sufficient  in  a  bond  for 
security  for  costs  in  behalf  of  a  non 
resident  complainant ;  although  the 
bond  be  not  executed  by  the  complain- 
ant or  his  agent  MiekUthtoaite  v. 
Rhod€9,  434 

4.  It  is  not  a  valid  ground  of  exception  to 
a  surety  in  such  a  bond,  that  he  is  the 
solicitor  fur  the  complainant.  id. 


5.  The  defendant  is  entitled  to  move  for 
security,  after  demurring  to  the  bill.  id. 

6.  Where  a  defendant  after  serving  a 
petition  for  security  for  costs,  and  be- 
fore the  day  on  which  he  proposes  to 
move,  receives  notice  that  security 
has  been  filed,  with  a  copy  of  the  sure- 
ty's affidavit  of  justification,  he  should 
countermand  his  petition ;  if  he  per- 
sist in  moving,  he  will  be  charged  with 
costs.  id. 


COVENANT. 

1.  Where  a  lease  for  a  store,  contained  a 
clause  that  it  should  be  occupied  for 
the  regular  dry  goods  jobbing  business 
and  for  no  other;  the  lessee  cannot 
carry  on  in  the  store  the  business  of  an 
auctioneer.    Steward  v.  Winters,  5ti7 

2.  If  the  tenant  conduct  the  auction 
business  in  the  store,  the  lessor  may 
restrain  him  from  pursuing  that  busi- 

by  iojuuction.  id. 


3.  Where  a  lessee  covenants  for  a  parti- 
cular use  of  the  demised  premises, 
equity  will  restrict  him  to  that  use» 
without  any  irreparable  or  even  sub- 
stantial injury  being  shown  from  a 
breach  of  the  covenant  id. 

See  Dkbo,  3,  3. 


CREDITOR'S  SUIT. 
See  Dbitoe  anb  Ceiditor,  II. 


CRIMINAL  OFFENCES. 
See  JuaisnicTiON,  7  to  9. 


CROSS  BILL. 
See  FLgABiNG,  9  to  13. 


DEBTOR  AND  CREDITOR. 

I.  Of  Tru8t»  and  Aitignmentt  for  the 
benefit  of  creditors ;  and  herein  of 
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transfers  atid  cowvey^nees  frau* 
dulent  OS  against  creditors. 
II.  Of  Suits  by  Judgment  Creditors, 

and  in  behalf  of  creditors. 
III.  Of  other  rights  of  creditors. 

I. 

Of  Trusts  and  Assignments  for  the  fr#n- 
nefit  of  creditors  ;  and  herein^f  trans- 
fers and  conveyances  fraudulent  as 
against  creditors. 

1.  In  deterroiniDgr  whether  an  a8si|rniDeDt 
is,  or  is  not,  fraudulent  against  credi- 
tors ;  the  question  is  n<»t  whether  fraud 
may  be  committed  by  the  assignee,  but 
whether  the  proTisions  of  the  instru- 
ment are  such,  that  when  carried  out 
according  to  their  apparent  and  reason- 
able intent,  they  will  be  fraudulent  in 
their  operation.    Ward  ▼.  Tingley,  476 

3.  An  assignment  giving  preferences  to  a 
first  and  second  class  of  creditors,  who 
were  designated,  provided  that  the  as- 
signee, as  soon  as  conveniently  might 
be,  should  advertise  in  such  newspaper 
or  papers  as  he  might  deem  best  calcu^ 
lated  to  give  information  to  the  eredi- 
tom,  requesting  them  to  render  their 
claims  to  him  at  a  reasonable  time  and 
place ;  and  the  debts  of  the  aspignor 
virhich  should  come  to  the  assignee's 
knowledge  by  the  expiration  of  such 
time,  (not  in  the  two  first  classes,) 
should  constitute  the  third  class  of  cred- 
itors, and  be  paid  rateably  ;  and  that  all 
other  debts  should  be  paid  after  those  ; 
is  not  fraudulent  against  creditors,   id. 

3.  An  assignment  by  an  insolvent,  of  all 
his  resl  estate,  to  trustees,  for  the  pay- 
ment of  a  portion  of  his  debts  out  of 
the  proceeds,  and  the  residue  to  be  re- 
turned to  the  asftignor,  is  fraudulent 
and  void  as  against  creditors-  Barney 
V.  Orijfin,  552 

4.  This  was  held  accordingly,  of  a  con- 
veyance of  all  the  insolvent  debtor's 
real  estate  in  trust,  to  sell  so  much  of  it 
as  might  be  necessary,  and  on  terms  at 
the  trustee's  discretion,  and  after  pay- 
ing the  charges  and  their  commissions, 
to  pay  taxes,  assessments,  and  interest 
on  mortgages ;  to  pay  judgments  and 
decrees  against  the  assignor;  to  pay 
certain  preferred  creditors,  and  indorsed 
promissory  notes;  and  finally,  to  re- 
convey  to  the  assignor  all  the  lands 
which  should  not  have  been  sold  in  the 
full  execution  of  the  trusts.  id. 


5.  On  i0ttoig  naide  u  MsigBnenl  aeecfC- 
ed  by  the  truateee  in  gocd  faith,  Ibair 
sales  made  under  it  will  be  ratified,  ud 
they  will  be  indemnified  in  reapaet  of 
their  acts  done  in  good  faith,  in  pnivn- 
anee  of  its  provisionB.  id. 

II. 

Of  Suits  by  Judgment  CreditsrSt  mnd  in 
behalf  of  creditors. 

6.  The  surplus  of  an  annuity  for  life,  pay- 
able half  yearly,  out  of  the  ineome  of 
real  and  personal  estate,  devised  aad 
given  to  trusteea  by  a  will,  beyond 
what  is  necessary  for  the  sspport  of  tbo 
annuitant,  is  liable  to  the  payment  of 
his  debts.    Rider  v.  Mason,  351 

7.  Where  an  injunction  is  granted  in  fa- 
vor of  a  judgment  creditor,  to  reach  the 
surplus  of  such  an  annuity  presump- 
tively shown  to  exist,  it  should  go  with- 
out the  qualification  as  to  treat  funds 
created  by  or  proceeding  from  others, 
mentioned  in  the  thirty-eighth  section 
of  the  revised  statutes,  relative  to  the 
court  of  chancery ;  or  the  ofiioer  grant- 
ing it  should  cause  to  be  specified  the 
portion  of  the  trust  fund,  which  the 
judgment  debtor  may  use  for  his  sup- 
port id. 

8.  In  a  creditor's  suit,  the  court  wytt  not 
consider  the  regularity  of  the  execa* 
tion.  'The  party  mnst  move  to  ^  it 
aside  in  the  court  whence  it  iasued.  id. 

9.  A  suit  in  this  court,  by  a  judgment 
and  execution  creditor,  to  reach  equi- 
table interests,  things  in  action  and 
efi^cts,  is  an  efuitaMe  and  not  a  legal 
demand ;  and  the  defendant  may  be 
arrested  on  a  ne  exeat  therein.  EUimg- 
wood  V.  Stevensont  366 

10.  A  receiver,  appointed  in  the  suit  of 
an  execution  creditor  against  B..  filed  a 
bill  to  reach  a  debt  due  to  fi.  from  his 
former  partner  T.  deceased.  T.  had 
assigned  all  his  property  to  M.,  who 
still  held  a  large  amount,  and  had  trans- 
ferred other  portions  to  his  sons,  on 
considerations  alleged  to  be  invalid  as 
against  T.'s  creditors.  M.  had  also  con- 
veyed other  portions  to  the  heirs  of  T. 
on  a  compromise.  B-  was  executor  of 
the  will  of  T.,  and  was  the  hnsband  of 
one  of  his  heirs.  Held,  1.  That  the  re- 
ceiver could  maintain  a  bill  to  enforae 
T.'s  debt  to  B.  3.  That  M.  and  his 
tons,  and  B.,  and  the  bein  of  T.  war* 
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•n  necaaary  partiet  to  the  loit  of  the 
reeeiTer.  3.  That  the  salt  was  prop- 
erly broQg[ht  agaiiwt  the  heiri,  with 
the  execntor ;  the  personal  assets  of  T. 
b&ng  insufficient  to  pay  his  debts,  and 
the  executor  standing'  in  so  many  con- 
flicting interests.  4.  If  the  realty  were 
deemed  conyerted,  the  heirs,  (who 
were  also  next  of  kin,)  were  proper 
parties  as  beneficiaries,  their  tmstee 
naTing  an  adverse  interest  Iddingt  y. 
Bruen^  224 

II.  A  reeeiyer,  vested  with  the  title  to 
property,  real  and  personal,  under  a 
decree  oif  the  court,  in  a  suit  to  reach 
the  eflfects  of  a  judgment  debtor  in  the 
hands  of  third  parties,  which  decree 
directs  that  the  defendants  deliver  such 
property  to  the  receiver,  under  the  di- 
rection of  a  master,  that  he  be  put  in 
possesf  ion  of  the  real  estates,  that  the 
tenants  attorn  to  him  ;  that  he  receive 
the  rents  and  income,  pay  taxes  and 
asMSsments,  redeem  from  sales  for 
taxes,  ^.,  and  account  and  pay  into 
court  half  yearly ;  is  entitled  to  bring 
the  decree  into  the  master's  office,  and 
proceed  to  possess  himself  of  sooh  prop- 
erty under  its  provisions.  Iddings  v. 
Bruen,  417 

19,  A  creditor  who  takes  out  a  warrant 
of  attachment  under  the  act  relative  to 
absent  and  concealed  debtors,  thereby 
obtains  a  lien  open  the  property  of  the 
debtor  proceeded  against.  Falconer  v. 
Frtenuin,  563 

13.  If  the  sheriff  be  prevented  from  levy- 
ing the  warrant  on  the  debtor's  prop- 
erty, by  means  of  fraudulent  claims  or 
transfers  set  up  in  respect  of  the  same, 
the  court  of  chancery  will  aid  the  cred 
iter  in  enforcing  the  lien,  by  injunction 
and  otherwise ;  on  the  same  principle 
that  the  court  aids  an  execution  credi- 
tor similarly  obstructed.  id. 

III. 
Of  other  righto  of  ereditoro. 

14.  One  purchasing  at  a  great  discount, 
with  his  own  funds,  judgments  against 
a  bankrupt  firm,  at  the  instance  of  one 
of  the  partners,  and  on  his  promise  or 
assnnace  that  he  will  immediately  re- 
place the  advance ;  there  being  no  de- 
posit or  other  security  given  for  the 
fulfllment  of  socli  promise ;  does  not 
beooma  a  trastae  for  the  partner  or  the 
itm,  althongh  soon  after  the  purchase, 


such  partner  pay  to  him  on  account, 
to  wards  the  amount  due,  a  sum  great- 
er than  he  paid  for  the  judgments.  Nor 
does  such  payment  operate  to  extin- 
guish the  judgments;  or  to  satisfy 
them  beyond  the  amount  of  the  pay- 
ment.   Draptr  v.  Gordon,  310 

15.  An  assignee  of  one  partner,  who  is 
compelled  to  account  as  assignee  by  an 
execution  creditor  of  another  member 
of  the  firm,  (the  first  partner  being 
largely  indebted  to  the  latter  mem- 
ber ;)  cannot  be  allowed  by  way  of  set 
off.  or  otherwise,  as  against  the  execu- 
tion creditor,  demands  due  to  him,  (the 
assignee,)  in  his  own  right,  from  the 
creditor  partner.  Jddingo  v.  Bruent  3*23 

16.  In  a  suit  by  creditors  of  an  assignor, 
against  the  assignee,  to  compel  the 
application  of  the  remaining  trust  prop- 
erty, on  the  ground  that  the  debts  for 
which  it  was  assigned  were  all  paid  ; 
the  assignee  claimed  to  turn  the  cred- 
itors over  against  another  part  of  the 
trust  property,  which  he  had  restored 
to  the  heirs  of  the  assignor  in  full  satis- 
faction. It  appearing  that  such  res- 
toration was  upon  a  compromise  with 
the  heirs,  made  under  circumstances 
which  rendered  its  validity  doubtful ; 
it  was  held,  that  the  assignee  thereby 
acquired  no  title  to  the  residue,  which 
could  interrupt  the  creditor's  remedy 
against  the  same  in  his  hands.  id. 

17.  The  right  to  avoid  a  trustee's  pur- 
chase of  the  trust  property,  is  not  per- 
sonal to  the  beneficiary.  It  passes  to 
his  heirs  or  legal  representatives ;  and 
it  is  a  right  in  action  to  which  cred- 
itors may  become  entitled.  id, 

18.  Mortgagees  and  judgment  creditors, 
may  purchase  at  sales  made  by  virtue 
of  their  securities ;  because  they  stand 
in  no  relation  of  trust  or  confidence 
to  the  debtor.  id. 

See  B^NKRUiT,  1  to  3. 
Corporation,  4. 
LxEiff  1»  2. 


DECREE. 

I.  A  co-ordinate  tribunal  cannot  review 
the  decision  of  the  court  made  upon  an 
application  for  the  disposal  of  an  in- 
fant's equitable  estate.  Pitcher  v. 
Carter,  | 
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S.  Bnt  where  the  order  of  the  ooort  in 
soch  a  caM  is  obtained  by  misrepreaeu- 
tation  as  to  the  siiuation  of  the  prop- 
erty, and  by  couceaiment  of  facts  very 
umterial  to  the  exercise  of  the  jodg- 
menl  of  the  court ;  the  order  cannot 
be  upheld  in  favor  of  parties  pariici- 
pating  in  or  chargeable  with  notice  of 
sach  misrepresentation  and  conceal- 
ment, id. 

3.  Two  stores  which  were  vested  in  a 
trustee,  to  pay  the  income  to  A.  for 
life  for  her  support  and  that  of  her 
family,  and  on  her  death  to  convey 
them  (o  her  infant  hoirs,  were  destroy- 
ed by  fire.  The  stores  and  lots  were 
then  rented  to  responsible  tenants,  for 
six  years  ensuing,  at  (i^^^  ^  yoar 
each,  who  were  bound  to  pay  the 
taxes  and  assessments.  The  tenants, 
though  clearly  liable,  insisted  they 
were  not  bound  to  pay  rent  thereafter. 
A.,  and  the  trustee,  as  such  and  acting 
for  the  infant  children  of  A.,  petitioned 
the  court  of  chancery,  for  authority  to 
mortgage  the  lots,  in  order  to  rebuild. 
The  petition  set  forth  that  the  lots 
were  entirely  unproductive  and  would 
yield  no  revenue  as  they  then  were, 
and  were  liable  and  likely  to  be  charged 
with  taxes  and  asttessments ;  whereas 
by  rebuilding  they  could  be  rented  for 
94OOU  to  f  5  JOO  per  year.  No  mention 
was  made  of  the  outstanding  leases  in 
the  petition,  or  to  the  master  to  whom 
it  was  referred'  The  court  mude  an 
order  authorizing  A.  and  the  trustee  to 
mortgage  the  lots  to  raise  money  to 
rebuild ;  under  which  a  mortgage  for 
014,500  was  executed  to  the  two  ten- 
ants, who  had  notice  of  the  misrepre- 
sentation and  concealment  of  facts  in 
the  petition  Hud  pruceeding  before  the 
master.  Held,  that  the  order  of  the 
court  was  obtained  by  a  fraud  against 
the  infants  and  was  void  ;  and  that  the 
mortgage  could  not  be  enforced  against 
them. 

Held  also,  that  the  assif^nees  of  the  mort- 
gage received  it  subject  to  the  infants 
equities,  and  could  not  recover  upon  iL 

id, 

4.  An  order  of  the  court,  authorizing  a 
mortgage  of  infants  lands,  to  raise  mo- 
ney to  be  laid  out  in  erecting  buildings 
on  the  premises;  does  not  authorizf 
the  trustee  to  contract  for  the  erecton 
of  baildings  to  be  paid  for  by  a  mort- 


gage on  the  premiset,  ezeentad  to  tli« 
contractor,  having  several  yean  lo  ran. 

5.  A  sale  under  an  order  or  decree  of  tho 
court,  transfers  only  the  rights  and  in- 
terests vested  in  the  parties,  when  soch 
order  or  decree  was  made ;  with  each 
as  are  specifically  enumerated  and  di« 
rected  to  be  sold.     WelU  v.  OAmmm, 

319 

6.  After  the  entry  of  a  decree,  directing  a 
sale  of  property,  and  before  the  sale,  a 
party  to  the  suit  may  boy  a  prior  lieop 
which  is  onaflTected  by  the  decree,  and 
the  sales  under  the  decree  will  not  Im- 
pair his  righUi  in  respect  of  such  lien,  idm 

7.  Form  of  a  decree  for  ascertaining  and 
settling  the  bouudariesof  two  adjoioior 
mill  lots,  and  the  erections  thereon,  io. 

See  PEAoncB,  39  to  43. 


DEED. 

1.  S.,  owning  a  lot,  on  which  he  prssently 
built  a  cotton  mill ;  granted  to  R.  an 
adjoining  lot,  with  the  right  to  nm, 
for  a  paper  mill,  water  conveyed  io  a 
race-way  acrosi  the  lot  of  tf. ;  with  a 
covenant  of  R.  that  the  water  should 
be  used  for  no  other  purpose.  After 
this,  S.  mortgaged  his  lot ;  and,  subee- 
qnently,  both  mills  became  vested  in 
J.,  subject  to  the  respective  mortgages, 
who  altered  the  paper  mill  into  a  cotton 
factory.  On  foreclosure  of  the  morU 
gage  of  S ,  the  title  to  the  two  lou  be- 
et me  vested  in  different  peisona. 
Held,  I,  that  there  was  no  merger  of 
the  condition  as  to  the  use  of  the  water, 
as  to  S  's  mortgagee,  by  the  ownerahip 
of  J.  3.  That  his  al  ering  the  paper 
mill,  worked  no  forfeiture  in  favor  of 
such  mortgagee,  of  his  right  to  nse  tho 
water  for  a  paper  mill.  3-  That  tho 
purchaser,  under  S.'s  mortgage,  was 
entitled  to  restrain  the  owner  of  tho 
R.  lot,  to  the  use  of  the  water  for  a 
paper  mill  only.     WeUt  v.  Ckapmmm^ 

31S 

2.  A.  owning  two  adjoining  mral  build- 
ing lots,  bounding  on  a  river,  and 
erecting  00  one  a  family  mansion  for 
his  own  UM,  sold  the  other  to  B.  for 
the  like  purpose,  with  a  covenant  by 
B.  in  the  deed  to  him,  that  he  would 

J    not  use  the  lot  in  a  way  or  for  any 
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biiMoeM  whteh  might  ba  lo  any  manner 
offttiisive  to  the  occupant  of  the  adjoin- 
ing property,  or  that  woold  tend  to 
deteriorate  or  leaeen  its  yalue ;  ind 
would  not  nee  it  for  a  stone  quarry. 
B.  soon  after  leased  to  0.  the  right  to 
build  a  wharf  on  B  *h  riTor  front,  and 
to  make  a  railway  to  the  same  across 
B.'s  lot,  in  order  that  C.  could  use  the 
railway  and  wharf,  to  transport  and 
load  into  Yessels,  stone  from  a  large 
quarry  of  C  situate  some  distance  back 
of  the  lots  in  question-  C.  proceeded 
to  build  the  railway  aud  wharf. 
Held,  that  the  railway  and  wharf  were 
within  the  prohibition  of  the  cove- 
nants in  the  deed,  aud  their  further 
erection  was  enjoined.  Seymour  v. 
McDonald,  503 

3.  The  erection  of  the  wharf,  was  held 
to  be  of  itself  a  violation  of  the  cov- 
enant, because  of  its  aflSirdiug  access, 
and  attracting  to  the  shore,  nocturnal 
debauchees  rambling  by  water  from  a 
neighboring  city.  id. 

See  Dbcrbc,  5,  6. 
LsTrBas  Patint. 


DEVISE. 
See  Will. 

DISCOVERY. 

1.  A'eharge  in  a  bill,  that  a  defendant  on 
the  purchase  of  goods  fraudulently  con- 
cealed his  situation  and  circumstances, 
and  that  another  defendant  falsely  rep- 
resented such  silnation  and  ciroum- 
tances  to  the  seller ;  does  not  impute  a 
felony  to  either  of  the  defendants,  and 
they  must  answer  as  to  the  fraud  al- 
leged.   AUtDood  V.  Coe,  412 

See  Pjuotios,  35, 36. 

DIVORCE. 
See  HtrasAND  and  Wifb,  3  to  7* 

DOWER. 

1.  In  a  parlition  suit,  where  the  pre- 
sent value  of  a  contingent  or  inchoate 
right  of  dower  of  a  married  woman,  is 

«  ascertained  under  the  decree,  porsnant 


1. 


to  the  act  of  April  38, 1840  ;  such  vo- 
lue  represents  the  jireeent  worth  of 
the  woman's  dower  right  in  the  pre- 
mises, and  the  sum  oaid  or  reserved  in 
respect  of  the  same,  is  her  abaointe 
property,  without  condition  or  contin- 
gency.    BariUtt  V.  Janeway,         396 

3.  A  sale  ander  a  decree  In  partition, 
operating  as  a  statutory  converaion, 
the  sum  payable  to  a  married  woman 
for  the  value  of  her  contingent  dower, 
is  personal  property,  which  belongs  to 
her  husband,  subject  to  her  claim  for 
a  settlement,  aud  on  her  death  witn- 
oat  asserting  such  claim,  it  will  be  paid 
over  to  him.  id. 


E 


EASEMENT. 

An  easement  is  a  privilege,  without 
profit,  which  the  owner  of  one  neigh- 
boring tenement  has  uf  another,  in 
respect  of  their  several  tenements,  by 
prescription  or  by  grant ;  by  which  the 
servient  owner  is  obliged  to  suffer  or 
not  to  do  something  on  his  own  land, 
for  the  advantage  of  the  dominant 
owner.     Wolfe  v.  Froet,  72 

3.  An  easement  is  an  incorporeal  heredi- 
tament, and  passes  with  the  dominant 
tenement  by  grant  or  suoceaiion  ;  and 
the  SMrvient  tenement  is  transmitted 
subject  to  the  easement,  in  like  man- 
ner- id. 

3.  A  license  is  an  authority  to  do  a  parti- 
cular act  or  series  of  acts  npon  ano- 
ther's land,  without  possessing  any  es- 
tate therein.  A  license,  when  eze* 
cuted,  will  prevent  the  owner  of  the 
land  from  maintaining  case  or  trespass 
for  the  acts  done  under  it;  but  it  is 
revocable  at  pleasure,  and  will  not  be  a 
defence  to  any  act  done  aAer  it  is  re- 
voked, id, 

4.  Although  the  party  licensed  may  have 
expended  money  on  his  own  land,  sole- 
ly on  the  faith  of  the  license,  that  cir- 
cumstance does  not  prevent  the  party 
granting  it  from  revoking  it  at  pleasure, 
without  making  any  compensation  for 
such  expenditures.  id, 

5.  A  license  is  founded  on  penonal  ooo- 
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fidenea,  and  is  not  aasigoftble  or  do- 
■condiblo.  id. 

6.  The  right  claimed  under  an  agreement 
between  the  owneri  of  two  adjoining 
city  loti,  that  if  the  one  will  baild  a 
dwelliog  upon  hie  lot,  three  feet  back 
from  ihe  line  of  the  street,  the  other  will 
wheoeTer  he  bailde  on  hie  lot,  eet  hit 
bnildingM  back  the  same  distance  from 
the  street ;  is  an  easement,  and  is  not 
a  license  merely,  and  if  not  iu  writiniTt 
is  void  by  the  statate  of  frauds.        td, 

7.  On  a  motion  to  dissolve  an  iDJonction 
restraining  the  defendants  from  farther 
erecting  a  building,  which  would  de- 
prive the  complainants  adjoining  tene- 
ment of  light  and  air,  claimed  by  them 
by  prescription  and  by  contract ;  the 
defendants  counsel  showed  to  the  court, 
by  reference  to  their  answer  and  a  dia- 
gram annexed,  and  also  stated,  that 
they  had  left  an  open  space  in  their 
rear,  for  the  complainants  accommo- 
dation as  well  as  their  own,  from 
which  the  complainants  tenement 
might  derive  light  and  air,  if  they 
would  take  dowu  a  four  story  privy, 
forming  a  part  of  their  tenement,  and 
butting  against  such  open  space.  The 
injunction  having  been  dissolved,  the 
complainants,  on  the  faith  of  such 
statement  and  representation,  took 
down  their  privy,  and  inserted  windows 
in  the  wall  of  their  tenement,  in  the 
place  of  the  doors  that  led  to  tae  privy. 
The  defendants  objected,  and  com- 
menced building  a  wall  across  the  open 
space  over  sgainst  such  new  windows, 
intended  to  bo  carried  to  the  height  of 
such  tenement,  and  which  would  near- 
ly or  quite  prevent  the  access  of  light 
and  air  to  the  same.  The  court,  on 
motion,  restrained  the  erection  of  such 
wall  by  the  defendants.  Bank$  v 
American  Ttact  Society,  438 

6.  Whether  the  nninterrupted  enjoyment 
of  light  and  air  over  adjoining 'land, 
by  a  tenement,  for  twenty  years  or  any 
longer  period  ;  will  confer  a  right  to 
the  continuance  of  such  enjoyment? 
Qvere.  id. 

See  COVBNANT. 
DiBD,  1. 
JuaiSDlOTION,  14. 

EJECTMENT. 

See  AiyvKESB  FoMianoN. 
Entet* 


ELECTION  OF  REMEDIES. 

■ 

1.  The  devisee  of  an  annnityi  which  had 
been  increased  under  a  power  in  the 
will,  to  equal  the  income  of  the  share 
of  the  estate  which  he  would  have  in- 
herited as  heir,  if  there  bad  been  no 
will ;  filed  a  bill  to  set  aside  the  will  an 
violating  the  provisions  of  law  against 
perpetuities.  The  will  was  sustained 
by  the  assistant  vice-chancellor*  and 
the  heir  appealed.  Pending  the  ap- 
peal, he  filed  a  bill  against  the  tnia- 
tees  of  the  will,  to  compel  the  payment 
of  the  increased  annuity.  /fs2d,  that 
be  was  not  obliged  to  elect  between 
the  latter  suit  and  his  appeal  in  the 
former.    Jfoeoji  v.  Mason's  Exeeutortt 

623 
See  Peaoticb,  57. 


ENTRY. 

I.  A  title, which  hasbenome  perfect  by  an 
adverse  posseasion  extending  beyond 
the  period  of  limitation,  is  not  aflected 
by  an  entry  made  by  one  who  by  des- 
cent is  the  owner  of  the  true  title 
which  is  thereby  barred.  BegardmM  v. 
Trinity  Church,  63$ 

;2.  The  latter,  if  he  maintained  his  entry, 
would  be  turned  out  in  an  ejectment, 
on  proof  of  the  title  by  adverse  posses* 
sion.  id. 

3.  >^Qch  an  entry,  differs  in  no  respect 
from  that  of  a  stranger  to  tke  title.  If 
made  upon  a  tenement  temporarily  va- 
cant, the  party  is  an  intruder;  if  by 
the  consent  or  yielding  up  of  a  tenant, 
the  possession  of  the  landlord  is  not 
disturbed.  id. 

4.  An  entry  into  land,  is  not  valid  as  a 
claim,  unless  an  action  be  commeooed 
thereon  within  one  y«ar  after  it  is  made 
and  within  twenty  yean  from  the  time 
when  the  right  to  make  such  entry  ac- 
crued or  descended.  Such  has  been 
the  rule  of  law  for  two  hundred  years, 
and  it  is  now  a  statutory  provision,    id, 

EQUITABLE  CONVERSION. 
See  DowBK,  2. 

EQUITY. 
1-  It  is  a  general  piineiple,  botk  nl  Inw 
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And  io  equity,  that  whtn  a  party,  by 
his  declftration,  or  his  conduct,  has  in- 
duced another  to  act  in  a  particular 
manner,  which  be  would  not  otherwise 
have  done  ;  such  party  will  not  alter 
wards  be  permitted  to  set  np  a  claim 
inconsistent  with  snch  declaration  or 
conduct,  if  such  claim  will  work  an 
injury  to  the  other  party,  or  to  those 
claiming  under  him.  Banks  y.  Anuri- 
ctin  Tract  Society,  438 

3.  A  stipulation  or  engagement,  made  by 
a  party  in  the  face  of  the  conrt,  touch- 
ing the  subject  matter  of  the  litigation  ; 
is  a  contract  With  the  court  as  well  as 
the  adverse  party,  which  the  court  is 
bound  to  enforce  for  the  protection  or 
the  latter.  id. 

^.  A  proffer  of  the  defendants  to  the  com- 
plainants, in  open  court,  that  if  the 
latter  would  remove  a  rear  addition  to 
their  building,  they  might  have  light 
and  air,  over  a  vacant  space  in  the 
rear  of  an  adjoining  lot  belonging  to 
the  former,  accepted  by  the  complain- 
ants,  and  performed  on  their  part ;  is  a 
valid  contract  which  will  be  enforced 
in  equity.  id. 

See  Dbbtor  and  CaBDrroR,  9. 

JURISOIOTXON. 
MORTGAQB,  17  to  30. 

ESTATE. 
See  Easbmbnt,  1,  3,  & 

EVIDENCE. 

1.  In  ascertaining  facts  relative  to  the 
possession  and  claim  of  lands,  which 
occarred  more  than  a  century  prior  to 
the  inquiry,  courts  receive  evidence, 
which  would  be  inadmissible,  if  offered 
to  prove  events  occurring  within  the 
period  ef  the  memory  of  living  wit- 
nesses.   Bogardut  v.  Trinity  Church, 

633 

3.  In  such  cases,  the  statements  of  histo- 
rians of  established  merit,  (as  to  facts 
of  a  public  and  general  nature ;)  the 
recitals  in  public  records,  in  statutes 
and  legislative  journals  ;  the  proceed- 
inga  in  courts  of  justice,  and  their 
averments  and  resulu  ;  and  the  depo- 
■itiona  of  witnesses  in  suits  or  legal 
controversies ;  are  received  as  evidence 
of  ftota  to  which  they  ralate;   but 


always  with  great  eauCion^  and  with 
due  allowance  for  its  imperfection  and 
its  capability  of  misleading.  id. 

3.  On  this  principle,  the  parties  were 
allowed  to  read  in  evidence,  the  clerk's 
minutes  of  a  trial  had  eighty ofive  years 
previone,  affecting  the  possession  of  the 
same  land  ;  depoeitioos  or  affidavits 
taken  before  a  judge,  ninety-four  years 
previous,  also  sixty  years  previous,  ap- 
parently for  use  in  a  judicial  proceeding 
rfspectiog  the  possession  ;  recitals* 
boundaries  and  designations,  touching 
the  same  land,  contained  in  statutes 
and  public  grants  and  charters ;  other 
proofs  of  a  name  or  deeignation,  com* 
monly  and  notoriously  applied  to  the 
land  in  question ;  ancient  maps  and  the 
descriptions  and  delineutions  thereon ) 
and  an  authentic  history  of  the  prov- 
ince at  large.  td. 

4.  In  proving  an  ancient  possession  and 
its  character,  the  counterparts  of  leases 
executed  by  tenants  to  the  party  elaim- 
ing  to  have  been  in  possession,  pro* 
duced  from  the  proper  custody  ;  are 
admissible  in  eyidence,  without  any 
proof  of  the  execution  of  the  corre- 
sponding lease  executed  by  the  land- 
lord, id. 

5.  Where  land  has  been  held  in  possesi- 
ion  for  eighty  years  under  a  grant  of 
the  whole,  claiming  the  whole  title; 
the  title  thus  acquired,  cannot  be  sha- 
ken or  impaired  by  an  admission  made 
by  ita  then  owner,  that  the  grantor  in 
such  original  grant,  was  only  a  tenant 
in  common ;  nor  by  proof  of  the  fact 
that  he  was  such  tenant  in  oommoa. 

id. 

6.  Where  there  are  negative  averments, 
in  a  plea  of  adverse  possession  claim- 
ing title  in  severalty,  to  the  effect  that 
the  defendant  has  never  paid  or  ac- 
counted for  any  rents  or  profits ;  and 
has  never  held  or  possessed  the  land 
in  common,  or  undivided,  Slo.  ;  the 
principal  burthen  of  proof  is  upon  the 
complainants.  The  defendants  are 
only  bound  to  raise  a  presumption 
from  their  acts  in  respect  of  the  prop* 
erty,  its  use  and  disposal,  that  no  such 
facts  exist ;  which  presumption  must 
be  rebutted  by  proof  on  the  other  side. 

id. 

7.  In  support  of  a  plea  in  equity,  the  de- 
fendania  are  boond  to  pcuve  only  its 


776 


INDEX. 


■ubstanee,  and  to  such  an  eitent  as 
will  maiotain  the  bar  which  it  ialerpo- 
aes  to  the  suit  id. 

8.  Where  the  derence  stated  in  the  plea, 
was  an  adverse  possession  nnder  a 
claim  of  title  exclusive  of  any  other 
right,  for  a  period  of  one  hundred  and 
twenty- five  years,  before  the  suit ;  the 
leital  point  of  the  defence  is,  that  the 
defendant  has  maintained  such  pos- 
session long  enough  to  bar  a  writ  of 
right ;  and  proof  of  such  a  possession 
and  claim  for  sixty  years  anterior  to 
the  revolution,  was  held  to  support  the 
plea.  And  the  like  proof  for  forty -four 
years  next  preceding  the  suit,  was  held 
to  support  the  plea,  irrespective  of  the 
prior  possession.  id. 

9.  Where  an  infant  defendant,  was  ez- 
aroined  as  a  witness  against  his  own 
interest,  by  an  adult  co-di  fendant,  his 
brother,  under  a  common  order,  and 
against  the  objection  of  the  guardian 
ad  litem ;  his  deposition  was  sup- 
pressed.   Afoore  ▼.  Moore,  37 

10.  Such  an  examination  shonld  not  be 
had,  without  the  special  order  of  the 
court,  made  upon  a  full  understanding 
of  all  the  circumstances.  id. 

11.  Where  a  cross  bill  was  filed  in  time, 
no  testimony  has  been  taken  in  the 
original  suit,  and  the  point  in  isvue  in 
both  suits  is  the  same ;  the  depositions 
taken  in  the  cross  suit,  may  be  read  in 
both  caiis««,  when  they  are  heard  to- 
gether.   Draper  ▼.  Gordon,  210 

J  9.  After  a  verdict  and  judgment,  in  a 
suit  at  law  for  a  nuisance,  ii  is  compe- 
tent for  either  party  to  prove  in  another 
suit,  on  which,  of  several  grounds  of 
nuisance  stated  in  the  declaiation,  the 
judgment  was  given.    Biunt  v.  Hay, 

3(»2 

EXECUTORS  AND  ADMINISTRA- 

TORS. 

See  Paetibs,  3. 
Pleadhco,  5,  6. 


FACTOR. 
See  Peincital  aud  Aoknt,  1. 


FIDUCIARY. 
See  Tmunr,  &c.,  14  to  S3. 


FOREIGN  DECREES  AND  JUDG* 
MENTS. 

See  FoRuoir  Law. 


FOREIGN  LAW. 

1.  According  to  the  common  law,  a  judg- 
ment in  the  forum  rei  oiim,  respeetio^ 
land  or  other  immovable  property,  is 
of  universal  obligation,  and  absolutely 
conclusive,  as  to  all  the  matters  of 
right  and  title  which  it  professes  to 
decide  in  relation  thereto  ;  and  is 
equally  oonclnsive  in  respect  of  the 
proceeds  of  such  land,  in  whatever 
country  the  same  may  aflerwaids  be 
found.    Monroe  v.  Dovglaa,  136 

2.  To  give  validity  to  foreign  judgments* 
It  must  appear  that  the  court  pro- 
nouncing them  had  a  lawful  jurttdie- 
tion  over  the  sobj<rct  matter ;  and  the 
court  where  it  is  propounded,  may  lodL 
into  the  question  of  jurisdiction        id. 

3.  In  judgments  and  decrees,  in  rem,  it 
must  appear  that  there  bad  been  re* 
gular  proceedings  to  found  the  same, 
and  that  the  parties  interested  in  re, 
have  had  notice,  or  an  opportunity  to 
appear  and  defend  their  interests,  be- 
fore it  was  pronounced.  What  such 
notice  shall  be,  or  what  opportunity 
shall  be  given  to  appear,  is  regulated 
wholly  by  the  local  l«w,  where  the 
proceeding  takes  place.  The  sufficien- 
cy of  such  notice  or  opportunity*  is 
not  examinable  in  the  court  where  the 
foreign  judgment  in  rem,  is  produced. 

id, 

4.  To  give  eilect  to  a  foreign  judgment 
in  peroonam,  the  tribunal  most  have 
had  jurisdiction  of  the  defendant,  ei- 
ther by  domicil,  by  service  of  process 
or  summons,  or  by  volontary  appear- 
ance, id. 

5.  To  acquire  jurisdiction  of  the  subject 
matter  in  rem,  it  is  not  necessary  that 
the  court  shall  bring  the  parties  with- 
in reach  of  its  process.  The  preaenee 
of  the  subject  matter,  the  Rem,  within 
the  territorial  dominion  of  the  sove- 
reign power,  under  the  authority  of 
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whioh  the  eonrt  aeti,  eonfen  jurii- 
dietion  apon  tnch  eonit ;  and  Um  lo- 
cal lawa  and  regalations  deteraiine 
what  aerviee  of  proeoM,  or  what  form 
•f  noiieo  to  the  defond^n,  ahall  soffice 
to  •nabte  the  ooart  to  proceed  to  jadg- 
meat.  id, 

6.  The  party  coBteetin|^  here)  the  validi- 
ty of  the  deene  of  a  foreign  ooort,  in 
rtm,  appearing  to  have  been  made 
within  iu  appropriate  power  and  jaris- 
diotion ;  may  ahow  that  it  waa  procor- 
ed  by  fraud,  or  that  it  m  void  on  iti 
face,  or  that  it  ia  void  by  the  local  law 
fori  rei  judieaUb,  either  in  reapect  of 
notice  to  him,  or  otherwiae.  The  bur- 
then of  showing  its  invalidity,  reeta  up- 
on the  the  party  leeking  to  impeach  it 

id. 

7.  The  conrti  here,  m  reapect  of  a  fo- 
reign jadgment  or  decree  appearing  to 
be  regolar  in  point  of  form,  will  pre- 
anme  that  all  which  appears  in  the 
record,  preliminary  to  the  jadgment  or 
decree,  was  rightfully  and  properiy 
done,  according  to  the  laws  and  regu- 
latiooB  of  the  foreign  country.  id. 

8»  Where  the  record  of  a  foreign  judg- 
ment states  that  the  defendant  appear- 
ed ^y  attorney,  or  by  the  proper  officer 
for  that  purpose,  the  authority  uf  anch 
person  will  be  presumed,  when  the 
judgment  is  produced  in  evidenoe  here. 

id. 

9.  Where  it  appears  that  a  foreign  eonrt, 
proceeding  tn  r«fli,  has  jurisdiction  of 
the  subject  matter,  and  of  the  pertiea 
according  to  ita  laws ;  the  same  effect 
ia  to  be  given  to  its  decree,  when 
brought  in  question  in  another  country, 
relative  to  the  subject  matter,  as  ic  is 
entitled  to  in  the  country  where  it  waa 
pronounced.  id. 

10.  There  is  an  important  distinction  be- 
tween an  action  broogbt  to  enforce  a 
foreign  judgment ;  and  the  exeepiio  r§i 
judicata,  or  the  plea  of  such  a  judg- 
ment in  bar  of  a  suit  instituted  in  ano- 
ther country  to  destroy  its  effect,  or  to 
estaMiah  an  inconsistent  right.  Where 
in  the  former  case,  the  foreign  judg- 
ment would  be  only  presumptive  evi- 
dence, in  the  latter  it  would  be  an  ab- 
solute bar ;  leaving  the  party  asserting 
its  errors  or  Irregularitiea,  to  procure 
their  coirection  in  the  court  which  pro- 
nounced the  judgment  td. 

Vol.  IV.  98 


11.  W.,  a  native  of  Scotland,  domiciled 
there,  havhig  a  large  real  or  heritable 
eaiate  and  also  a  large  movable  prop* 
erty,  at  his  death,  left  a  Disposition  and 
Settlement,  (or  will,)  duly  executed, 
by  which  he  gave  the  balk  of  his  es- 
tate to  trustees  in  trust,  that  the  same 
might  be  equally  divided  between  his 
brothers,  J.,  6.  and  8 ,  and  in  case  of 
the  death  of  either,  his  or  their  shares 
or  third  part  to  deacend  to  the  heirs  of 
his  or  their  bodies ;  the  children  of  the 
brother  so  dying,  to  succeed  to  his 
third  part ;  with  a  recommendation  to 
his  brothers  to  settle  this  and  all  their 
property,  so  that  it  would  descend  in 
the  male  line.  G.  died  before  the  tes- 
tator. His  children  were  all  natives  of 
New  York,  and  alwaya  resided  there. 
In  1813,  during  the  war  with  Great 
Britain,  the  defendant,  the  eldest  son 
of  G ,  being  just  of  age,  and  in  Scot- 
land, the  trustees  of  the  Settlement 
instituted  an  action  of  Multiple  Poind- 
ing and  Ezoneretur,  in  the  court  of  ses- 
sion of  Scotland,  to  aelUe  their  trusts, 
in  which  all  the  children  of  G.  weic 
named  as  parties.  The  defendant  was 
cited  personally,  the  other  four  chil- 
dren by  edictal  citation,  i.  e,  a  procla- 
mation, &c. ;  all  being  in  New  York, 
and  the  complainant  only  thirteen  ye>  r  j 
of  age.  The  four  children  appeared 
by  a  mandatory,  and  were  represented 
by  counsel;  the  cause  was  heard  in 
four  months  after  it  waa  Inatituted,  and 
a  decree  made,  to  the  effect  that  the 
defendant  as  heir  of  G.  was  entiilcrd  to 
the  third  of  the  heritable  estate,  and 
the  other  four  children  to  the  third  of 
the  movable  property.  No  tutor  or  cu- 
rator ad  litem  was  appointed  for  the 
complainant,  and  there  was  no  proof 
of  authority  to  the  mandatory  to  ap- 
pear for  her.  The  defendant  sold  the 
heritable  estate,  and  the  proceeds  were 
remitted  to  him  in  New  York.  On  a 
bill  filed  here,  alleging  that,  by  the 
Settlement  of  W.,  all  the  children  of 
G.were  equally  entitled  to  the  heritable 
estate,  that  the  complainant  waa  an 
infant,  not  served  with  process,  and  no 
person  authorized  to  appear  for  her  or 
represent  her  in  the  aoit ;  that  the  de- 
cree was  irregular  and  void  as  sgtinat 
her ;  and  that  the  defendant  did  not, 
in  that  respect,  look  after  her  inter- 
ests, as  he  had  undertaken  to  do ; 
and  praying  that  he  should  acconut 
to  her  for  her  proportion  of  the  pro* 
eeod9  of  tkt  horitabU  property.  JBeidf 
that  the  proceeding  in  the  court  of  see- 
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•ion,  was  tn  rem,  and  thai  it  had  jo- 
riadictioQ  of  the  vubject  matter ;  and 
its  decree  appearing  to  be  regalar  in 
form*  was  presumptively  valid.  That 
there  was  no  sufiScient  evidence  to  show 
that  the  appearance  was  without  au- 
thority, or  that  the  want  of  a  tutor 
or  curator  for  the  infant,  made  the 
proceeding  wholly  void,  or  anything 
more  than  erroneous  or  voidable.  And 
that  the  decree  was  a  bar  to  the  suit 
here.  Held,  on  tbe  testimony,  that 
there  was  no  ground  for  imputing  fraud 
in  obtaining  the  decree.  id. 

12.  The  law  and  adjudications  in  Scot* 
land,  considered,  on  the  subject  of 
£dictal  Citation,  Decrees  in  Aosence, 
Action  of  Reduction,  and  Tutors  and 
Curators  ad  Lites.  id» 


FORFEITURE. 
See  Debd,  1. 


Former  SUIT  fending. 

i.  A  banking  association  issued  a  large 
amount  of  bonds,  (so  called,)  secured 
bv  a  transfer  of  securities  in  trust. 
The  bonds  went  into  the  hands  of  va- 
rious persona,  and  a  few  were  deposi* 
ted  by  the  bank  with  D.  &  Co.,  as  col- 
lateral security  for  a  loan  of  credit. 
The  receiver  of  the  bank,  on  its  iu- 
iolvency,  filed  a  bill  against  the  trus- 
tees, D.  &  Co.,  and  all  the  other  hoi. 
ders  of  the  bonds,  to  set  aside  the  trust 
because  of  its  alleged  illegality,  and  to 
have  the  bonds  cancelled.  Pending 
that  suit,  the  receiver  filed  a  bill  against 
D.  &t  Co.,  to  avoid  tbe  loan  of  credit 
on  the  ground  of  usury,  and  to  have 
the  bon&t  and  other  collaterals  held 
by  them,  returned  to  the  receiver. 
Held,  that  the  former  suit  was  not  a 
bar  to  the  latter,  nor  did  it  put  the 
receiver  to  an  election  as  to  his  re- 
medy in  respect  of  the  bonds  held  by 
D.  St,  Co.  LeavUt  v.  De  Launay,  281 

2.  Where  to  a  bill  for  an  account  by  H. 
against  W.,  the  latter  answered,  setting 
up  a  distinct  demand  against  H.,  and 
subsequently  filed  a  cross-bill  reiterat- 
ing such  demand ;  the  cross  causes 
were  heard  on  pleadings  and  proofs, 
and  a  decree  made,  dismissing  li.*s  bill 
absolutely,  and  W.'s  bill  without  preju- 
dice, from  which  decree  H.  appealed ; 


and  W.  then  filed  a  bill  aasertinf  bis 
demand  so  set  up  in  the  erosa-biU,  to 
which  H.  pleaded  in  bar  the  fonner 
suits,  the  decree,  and  the  appeal  pend- 
ing ;  it  was  held,  1.  That  the  new  salt 
of  W.  was  not  founded  upon  the  decree 
appealed  from  or  upon  its  subject  mat- 
ter. And  2.  If  it  were,  that  tbe  statute 
of  appeals  did  not  prohibit  its  prosecu- 
tion.    VfUkee  v.  Hewry,  390 


FRAUD. 

See  Debtor  aiid  Creditoii,  1  to  5,  lfi»  13. 
Decree,  1  to  3. 
Discovert,  1. 


FRAUDS,  STATUTE  OF. 

1.  An  agreement  between  tbe  owneiv  of 
two  adjoining  city  lots,  that  if  the  one 
will  build  a  dwelhng  upon  his  lot,  three 
feet  back  from  tbe  line  of  the  street, 
the  other  will  whenever  he  builds  on 
his  lot,  set  his  buildings  back  the  same 
distance  from  the  street ;  is  an  intereiA 
in  lands,  and  if  not  in  writing,  is  void 
by  the  statute  of  frauds.  Wolfe  v.  Fnei, 

79 

2.  To  enable  the  court  to  enforce  specifi- 
cally, a  parol  agreement  for  an  interest 
in  lands,  on  the  ground  of  part  per* 
formance  ;  such  performance  must  be 
founded  upon  and  referable  solely  to 
the  agreement.  If  the  aeUi  relied  upon, 
would  have  been  done  whether  there 
were  any  agreement  or  not,  they  will 
not  relieve  the  case  from  the  operation 
of  the  statute  of  frauds.  id. 


FURTHER  DIRECTIONS. 
See  Practice,  42»  43. 


O 


GOOD  WILL. 
See  Partnbbship,  7,  8. 


GRANT. 
See  Letters  Patent. 


INDSX. 
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GUARDIAN. 
See  Infamt,  13  to  15. 


HEIRS. 
See  Dbbtok  and  Criditok,  10. 


HEREDITAMENTS. 
See  Easbment,  I  to  6,  8. 


HUSBAND  AND  WIFE. 

1.  In  a  partition  rait,  where  the  preient 
Talae  of  a  cootinfifent  or  inchoate  rifrht 
of  dower  of  a  married  woman,  is  aacer- 
tained  ander  the  decree,  parioant  to 
the  act  of  April  28,  1840 ;  snoh  value 
represents  the  present  tDorth  of  the 
woman's  dower  right  in  the  premises, 
and  the  sum  paid  or  reserved  in  respect 
of  the  seme,  is  her  absolate  property, 
without  condition  or  contin^rency. 
Bartlett  v.  Jawiway,  396 

3.  A  sale  under  a  decree  in  partition, 
operating  as  a  statutory  conyersion, 
the  sum  payable  to  a  married  woman 
for  the  valae  of  her  contingent  dower, 
is  personal  property,  which  belongs  to 
her  husband,  subject  to  her  claim  for  a 
settlement,  and  on  her  death  without 
asserting  such  claim.  It  will  be  paid 
over  to  him.  id. 

3.  There  is  no  fixed  rule  as  to  the  extent 
of  temporary  alimony  in  suits  for  a 
divorce,  prosecuted  by  the  husband 
against  the  wife.  He  is  bound  to  sop- 
port  her  reasonably  during  the  litiga- 
tion; having  regard  both  to  his  own 
means  and  her  necessities.  Lynde  v. 
Lynde,  373 

4.  Where  pending  a  suit  for  a  divorce  by 
the  husband  against  the  wife,  on  the 
ground  of  adultery,  which  was  at  issue 
on  her  sworn  answer ;  it  appeared  that 
the  state  of  her  health  was  such  as  to 
make  it  necessary,  for  the  preservation 
of  her  health,  that  she  should  pass  the 
winter  in  a  tropical  climate ;  the  court 
ordered  the  husband  to  pay  her  a  suffi- 
dent  som  to  enable  her  to  proceed  to 


such  climate,  and  pass  the  winter  ac- 
cordingly, id. 

5.  Where  a  limited  divorce  is  decreed  in 
favor  of  the  wife  against  the  husband, 
the  cttstudy  of  their  children  when  of 
tender  years,  will  usually  he  given  to 
the  wife.     Akrenfeldt  v.  Ahrenfeldt, 

493 

6.  The  future  welfare  and  happiness  of 
the  children  is,  however,  entitled  to 
the  highest,  if  not  paramount  regard,  id. 

7.  Therefore,  where  there  was  but  one 
child,  a  daughter,  whoee  worldly  pros- 
pects were  mainly  dependent  upon  her 
father ;  the  court,  after  such  a  divorce, 
on  the  child's  becoming  ten  years  of 
age,  directed  a  scheme  to  be  framed, 
by  which  she  was  to  be  placed  in  a 
ladies  boarding  school,  under  the  espe- 
cial charge  of  the  mistress  of  the  school| 
to  be  under  the  care  of  her  mother,  and 
the  latter  to  have  as  much  of  her  soci- 
ety as  would  be  compatible  with  her 
situation  as  a  scholar ;  with  liberty  fep 
her  father  to  visit  her,  and  enjoy  her 
society,  in  a  manner  to  be  prescribed. 

id. 

See  Pkacticb,  13  to  16. 


IMPRISONMENT. 
See  CoHTBiivr,  1. 


INFANTS, 

1.  The  coort  of  chancery  could  authorise 
a  trustee  to  dispose  of  an  infant's  equi- 
table estate,  as  the  court  deemed  most 
beneficial  for  his  interest.  Pitcher  v. 
Carter,  I 

3.  A  co-ordinate  tribunal  cannot  review 
the  decision  of  the  court  made  upon 
an  application  for  the  disposal  of  an 
infant's  equitable  estate.  id, 

3.  But  where  the  order  of  the  court  in 
such  a  case  is  obtained  by  misrepre- 
sentation as  to  the  situation  of  the  prop- 
erty, and  by  concealment  of  facts  very 
material  to  the  exercise  of  the  judg- 
ment of  the  court ;  the  order  cannot 
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be  npheld  in  f«Tor  of  parties  putiei- 
patingr  in  or  chargeable  with  notice  of 
■uch  raisrepreeentation  and  conceal- 
ment, id. 

4*  Two  stores  which  were  vested  in  a 
trastee,  to  pay  the  income  to  A.  for 
life  for  her  support  and  that  of  her 
familyt  and  on  her  death  to  convey 
them  to  her  infant  heirs,  were  des- 
troyed by  fire.  The  stores  and  lots 
were  then  rented  to  responsible  ten- 
ants, for  six  years  ensuing,  at  $1500 
a  year  each,  who  were  boaod  to  pay 
the  taxes  and  asaessments.  The  ten- 
ants, though  clearly  liable,  insisted 
they  were  not  bound  to  pay  rent  there- 
after. A.  and  the  trustee  as  such  and 
acting  for  the  infant  children  of  A., 
petitioned  the  conrt  of  chancery,  for 
authority  to  mortgage  the  lots,  in  or- 
dered to  rebuild.  The  petition  set 
forth  that  the  lots  were  entirely  un- 
productive and  would  yield  no  revenue 
as  they  then  were,  and  were  liable 
and  likely  to  be  charged  with  lazes 
and  assessments;  whereas  by  rebuild- 
ing they  could  be  rented  for  $4000  to 
$5000  per  year.  No  mention  was 
made  of  the  outstanding  leases  in  the 
petition,  or  to  the  master  to  whom  it 
was  referred.  The  court  made  an 
order  authorizing  A.  and  the  trustee  to 
mortgage  the  lots  to  raise  money  to 
rebuild;  under  which  a  mortgage  for 
$14,500  was  ezecated  to  the  two  ten- 
ants, who  had  notice  of  the  misrepre- 
sentation and  concealment  of  facts  in 
the  petition  and  proceeding  before  the 
master.  Held,  that  the  order  of  the 
court  was  obtained  by  a  fraud  against 
the  infants  and  was  void;  and  that 
the  mortgage  conld  not  be  enforced 
against  them. 

Held  also,  that  the  assignees  of  the  mort- 
gage  received  it  subject  to  the  infants 
eqaitiesy  and  could  not  recorer  npon  it 

id. 

5.  An  order  of  the  court,  authoriiing  a 
mortgage  of  infants  lands,  to  raise  mo- 
ney to  be  laid  out  in  erecting  buildings 
on  the  premises ;  does  not  authorize 
the  trustee  to  contract  for  the  erection 
of  buildings  to  be  paid  for  by  a  mort- 
gage on  the  premiees,  executed  to  the 
contractor,  having  several  years  to 
run.  id, 

6.  In  a  suit,  simply  to  foreclose  such  a 
mortgage,  the  court,  on  declaring  it 
invalidi  oannot  enfaioe  the  ooatrao- 


tor's  claim  to  be  xnimlMined  ibr  Us 
services  and  materials.  id, 

7.  Infants,  upon  whose  lands  an  invalid 
mortgage,  has  been  placed  to  erect 
buildings  thereon,  do  not  ratify  the 
mortgage,  by  taking  possession  of  the 
lands,  on  their  attaining  their  full  age. 

id, 

8.  The  court  of  chancery  protects  an  in- 
fant against  his  own  immature  judg- 
ment and  improvident  conduct,  as  well 
as  against  the  acts  and  designs  of  oth- 
ers.   Moore  v.  Mwtrtt  37 

9.  Where  an  infant  defendanty  was  ex- 
amined as  a  witness  against  his  own 
Interest,  by  an  adult  co-defendant,  his 
brother,  under  a  common  order,  and 
against  the  objection  of  the  guardian 
ad  litem:  bis  deposition 
sed. 


10.  Such  an  examination  should  not  bo 
had,  withoot  the  special  order  of  the 
court,  made  upon  a  full  nndecstanding 
of  all  the  cironmstanee^  id. 


11.  The  conrt  of  ohancery,  on  n  petition 
will  grant  maintenance  to  an  infant, 
out  of  his  estate  snl^fect  to  the  control 
of  the  court  ;  but  if  a  receiver  bo 
necessary  to  eflfect  the  obgect,  it  will 
not  be  directed  ezeeptnpon  a  bill  filed. 
Riee  v.  TimmU,  568 

13.  An  infant,  entitled  under  the  wfll  of 
her  graodfatber  to  an  annuity ;  and  if 
the  will  were  invalid,  entitled  as  his 
heir  to  one-fourth  of  a  Tory  large  es- 
tate ;  the  probate  and  validity  of  the 
will  being  contested,  and  an  active  liti- 
gation pending  thereon;  and  she,  in 
the  meantime,  lequiring  maintenance ; 
filed  a  bill,  praying  thai  Uie  same 
might  be  furnished  out  of  the  estate, 
and  ibr  a  receiver  to  that  end.  HM, 
that  the  bill  was  properly  filed,  and 
that  maintenance  should  be  allowed  to 
her,  not  exceeding  the  annuity.        id, 

13  The  court  of  chancery  in  applying 
the  income  of  infants,  endeavors  to 
promote  their  permanent  intereet,  wel- 
fare, and  happiness;  rather  than  to 
accumulate  a  surplus,  ilsflsr  ef 
Burke,  617 

14«  When  their  income  is  beyond  their 
absolute  wants,  wod  their*  foitanes 
laigoi  pfoviaioB  should  he  nods  tar 
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their  haying  a  home  with  their  father, 
instead  of  their  liTio|r  at  boarding 
■chools ;  although  a  much  greater  ex- 
pense be  incurred  for  the  former,     t^. 

15.  The  father  and  guardian  of  two 
daughters,  one  thirteen  and  the  other 
eleyen,  was  unable  to  keep  house 
within  hb  own  means  with  the  addition 
of  a  board  charge  for  his  children. 
Their  joint  income  was  nearly  9^000, 
a  year ;  the  fortune  of  the  one  at  full 
age  would  be  nearly  $60,000,  and 
of  the  other  t(30,00(i.  Their  neces- 
sary annual  expenses,  being  at  board, 
would  not  exceed  flOOO,  to  f  1200, 
a  year.  The  court  with  a  yiew  to 
proyide  them  a  home  with  their  father, 
allowed  to  him  $2500,  a  year,  out 
of  their  income,  for  the  support  and 
education  of  both.  Including  compen- 
satbn  for  his  charges  as  guardian,    id, 

16.  An  infant  defendant,  without  regard 
to  his  answer,  may  make  at  the  hear- 
ing, any  objection  to  the  relief  which 
the  case  discloses,  whether  it  was  ap- 
parent on  the  bill  itself,  or  comes  out 
in  the  testimony.    Jone^  y.  St,  John, 

306 

17.  Where  in  a  decree  against  an  infant 
defendant,  permission  is  given  to  him 
to  show  cause  against  the  decree  with- 
in six  months  after  he  becomes  of  age  ; 
he  cannot  at  that  period,  assail  the  de- 
cree in  any  mode  he  may  choose. 
He  must  apply  to  the  court  for  its 
leaye  and  direction,  as  to  the  manner 
and  the  terms  of  showing  cause. 
PieU  y.  WilUamwon,  613 

18.  On  the  court  appointing  a  new  trus- 
tee, security  cannot  be  dispensed  with, 
if  there  are  infant  beneficiaries.  MaU 
lero/ Jones,  615 

See  HosBAiTD  and  Win,  5  to  7. 
Paktition,  7. 
Pbaoticb,  17  to  20. 


INJUNCTION. 

1.  The  court  of  chancery  will  restrain 
by  injunction,  the  farther  continuance 
of  a  priyate  nuisance,  in  behalf  of  one 
whoee  adjacent  tenement  or  trade  is 
Injured  in  its  enjoyment  or  impaired  in 
Its  advantages  by  such  nuisance,  and 
there  is  no  adequate  remody  at  law. 
aObtrt  y.  MickU,  357 


3.  A  placard,  paraded  or  posted  in  a 
public  street,  before  the  door  of  an 
auctioneer,  cautioning  strangers  to  be- 
ware of  mock  auctions,  constitutes  a 
nuisance  remediable  by  injunction,  id, 

3.  It  is  no  objection  to  the  juriidictton, 
that  the  placard  may  also  be  treated 
as  a  libel.  id, 

4.  When  it  appeared  that  such  placard 
was  paraded  by  the  direction  of  the 
mayor  of  a  city,  who  was  also  the 
head  of  the  police  therein,  under  a 
statute  which  authorised  the  police  to 
caution  strangers  against  mock  anc- 
tioneers,  and  like  yicious  persons ;  the 
party  haying  been  charged  with  keep- 
ing a  mock  auction  store,  and  the 
mayor  belieying  him  to  be  guilty  of 
such  offence ;  the  court  of  chancery 
will  not  interpose  to  restrain  such  pla- 
card by  injunction,  bnt  will  leaye  the 
party  to  his  remedy  at  law.  id, 

5.  A  motion  for  an  injunction,  after  ap- 
pearance and  upon  notice,  may  be 
made  and  resisted,  upon  each  affida- 
yits  as  either  party  may  be  able  to 
produce.  The  injunction  can  be  grants 
ed  only  on  the  case  made  by  the  billt 
but  that  case  may  be  established  by 
affidayiu.    Blunt  y.  Hay,  363 

6.  Two  peraons,  owning  distinct  tone* 
ments  in  seyeralty,  which  are  injuri- 
ously affected  by  a  nuiMnce  common 
to  both,  may  unite  in  a  suit  to  enjoin 
such  nuisance.  id, 

7.  Where  a  supplemental  bill  becomes 
necessary,  in  respect  of  the  case  of 
one  of  two  parties  who  have  commen- 
ced a  suit  against  such  a  nuisance,  it  Is 
proper  to  exhibit  the  same  in  the  name 
of  both  of  the  parties  ;  and  an  injunc- 
tion may  be  granted,  on  such  supple- 
mental bill,  on  the  application  of  the 
pafty  presenting  the  new  matter,  al- 
though it  in  no  respect  adds  to  or  sus- 
tains the  case  of  the  other  party  com- 
plainant id. 

8.  Equity  has  jurisdiction  to  restrain  by 
injunction  erections  on  seryient  lands, 
in  yiolation  of  an  easement  or  right  of 
enjoyment  in  respect  of  such  lands, 
attached  or  belonging  to  adjoining 
premises.   Seymour  y.  meDonald,  503 

9.  A.  owning  two  adjoinbg  rural  building 
UxUjboan&Bg  on  a  riyer*  and  erecting  oq 
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one  a  family  maniioQ  for  bis  own  nae, 
fK>Id  the  other  to  B.  for  the  like  par- 
poee,  with  a  covenant  by  B.  in  the 
deed  to  him,  that  he  would  not  npe  the 
lot  in  a  way  or  for  any  basinesi  which 
might  be  in  any  manner  offensive  to 
the  occupant  of  the  adjoining  property, 
or  that  would  tend  to  deteriorate  or 
lessen  its  value ;  and  wonid  not  nse  it 
for  a  stone  qnarry.  B.  soon  afler 
leased  to  C.  the  right  to  bnild  a  wharf 
on  B-*s  river  front,  and  to  make  a  rail- 
way to  the  same  across  B  's  lot,  in 
order  that  C  could  nse  the  railway 
and  wharf,  to  transport  and  load  into 
TesseU,  stone  from  a  large  quarry  of 
C,  siioate  some  distance  back  of  the 
lots  in  question.  C.  proceeded  to  build 
the  railway  and  wharf. 
Held,  that  the  railway  and  wharf  wnre 
within  the  prohibition  of  the  covenants 
in  the  deed,  and  their  further  erection 
was  enjoined.  id. 

10.  The  erection  of  the  wharf,  was  held 
to  be  of  itself  a  violation  of  the  cove- 
nant, because  of  its  afibrding  access, 
and  attracting  to  the  shore,  nocturnal 
debanchees  rambling  by  water  from  a 
neighboring  city.  id. 

11.  Where  an  injunction  bill  is  amended 
on  leave,  the  injunction  continues  in 
force,  although  the  order  granting 
leave,  is  silent  on  the  subject.  Selden 
T.  Virmilya,  573 


19.  Where  a  lessee  covenants  for  a  par- 
ticular use  of  the  demised  premises, 
equity  will  enjoin  him  from  a  different 
use  of  them,  without  any  irreparable 
or  even  substantial  injury  being  shown 
from  a  breach  of  the  covenant.  Stew- 
ard V.  Winter$,  587 

13.  The  voluntary  dismissal  after  an- 
swer, of  an  injunction  bill,  shows  pre- 
sumptively, that  the  complainant  was 
not  equitably  entitled  to  the  injunction, 
and  entitles  the  defendant  to  a  refer- 
ence to  ascertain  his  damages,  where 
tbe  ususl  bond  has  been  given.  Mutual 
Safety  In;  Co.  v.  RobwU,  592 

8m  A«aKBM bnTi  3, 
Contempt,  1. 
CoapoaATioN,  1,  2. 
DuToa  AND  CaKorron,  7f  19f  13. 

PKBD,  1. 

FniHCIPAX^  AND  Agbnti  1. 


INStTRAKCE. 

Eqnity  has  jurisdiction  to  enfoioe  na 
agreement  to  iosare,  and  on  a  biU 
for  that  purpose,  will  compel  the  exe- 
cution of  a  policy,  or  if  a  loss  bava 
occurred,  will  decree  its  payroenC. 
CoTventer  ▼.  Mutuoi  Safety  Int.  Co,, 

408 


JUDGMENT  AND  EXECUTION. 

1.  According  to  the  common  law,  a 
judgment  m  the  forum  rei  stfa,  re- 
specting land  or  other  immovable  prop- 
erty, is  of  universal  obligation,  and 
absolutely  conclusive,  as  to  all  the 
matters  of  right  and  title  which  it  pro- 
fesses to  decide  in  relation  thereto; 
and  is  equally  conclusive  in  respect  of 
the  proceeds  of  such  land,  in  whatever 
country  the  same  may  afterwards  be 
found.    Jlfonroe  v.  Douglas,  136 

2.  To  give  validity  to  foreign  judgments, 
it  must  appear  that  the  court  pro- 
nonncing  them  had  a  lawful  jurisdic- 
tion over  the  subject  matter ;  and  the 
court  where  it  is  propounded,  may 
look  into  the  question  of  jorisdiction. 

id, 

3.  In  judgments  and  decrees,  in  rem^  it 
must  appear  that  there  had  been  regu- 
lar proceedings  to  fonnd  the  same,  and 
that  the  parties  interested  tJi  re,  have 
had  notice,  or  an  opportunity  to  appear 
and  defend  their  interests,  before  it  was 

£  renounced.  What  such  notice  shall 
e,  or  what  opportnnity  shall  be  given 
to  appear,  is  regulated  wholly  by  tne 
local  law,  where  the  proceeding  takes 
place.  The  sufficiency  of  such  notice 
or  opportunity,  is  not  examinable  in  the 
court  where  the  foreign  judgment  im 
revif  is  produced.  id. 

4.  To  give  effect  to  a  foreign  judgment 
in  oersonem,  the  tribunal  must  have 
had  jurisdiction  of  the  defendant,  either 
by  domicil,  by  service  of  process  or 
summons,  or  by  voluntary  appearance. 

id. 

5.  To  acqniie  jorisdiction  of  the  sabjeet 
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toattor  in  rem,  it  iii  not  toecMnry  that 
the  court  shall  bring  the  parties  within 
reach  of  its  process.  The  presence  of 
the  sabjeot  matter,  the  Rem,  within 
the  territorial  dominion  of  the  sovereign 
power,  under  the  authority  of  which 
tne  court  acts,  confers  jurisdiction  upon 
such  court ;  and  the  local  laws  and 
regulations  determine  what  service  of 
process,  or  what  form  of  notice  to  the 
defenders,  shall  suffice  to  enable  the 
conrt  to  proceed  to  judgment  id. 

6.  The  party  contesting  here,  the  validity 
of  the  decree  of  a  foreign  court,  ta 
rem,  appearing  to  have  been  made 
within  its  appropriate  power  and  juris- 
diction ;  may  show  that  it  was  pro* 
cured  by  fraud,  or  that  it  is  void  on  its 
face,  or  that  it  is  void  by  the  local  law 
fori  rei  judicata,  either  in  respect  of 
notice  to  him,  or  otherwise.  The  bur- 
then of  showing  its  invalidity,  rests 
upon  the  party  seeking  to  impeach  it 

tU 

7.  The  courts  here,  in  respect  of  a  for- 
eign judgment  or  decree  appearing  to 
be  regular  in  point  of  form,  will  pre- 
sume that  all  which  appears  in  the 
record,  preliminary  to  the  judgment  or 
decree,  was  rightfully  and  properly 
done,  according  to  the  laws  and  regu- 
lations of  the  foreign  country.  id. 

8.  Where  the  record  of  a  foreign  judg- 
ment states  that  the  defendant  ap- 
peared by  attorney,  or  by  the  proper 
officer  for  that  purpose,  the  authority 
of  such  penon  will  be  presumed,  when 
the  judgment  is  produced  in  evidence 
here.  id. 

,  9.  Where  it  appears  that  a  foreign  court, 
proceeding  in  rem,  has  jurisdiction  of 
the  subject  matter,  and  of  the  parties 
according  to  its  laws ;  the  same  effect 
is  to  be  given  to  its  decree,  when 
brought  in  question  in  another  country, 
relative  to  the  subject  matter,  as  it  is 

...I        J     »^      »_     Al-   - J. l_» !a 


relative  ^v  %u\t  dmwjwv  ua«t»»w>,  mb  >•  .« 
entitled  to  in  the  country  where  it  was 
pronounced.  id. 

10.  There  is  an  important  distinction 
between  an  action  brought  to  enforce  a 
foreign  judgment  ;  and  the  exeeptio 
rei  judicata,  or  the  plea  of  such  a 
judgment  in  bar  of  a  suit  instituted  in 
another  country  to  destroy  its  effect,  or 
to  establish  an  inconsistent  right. 
Where  in  the  former  case,  the  foreign 
judgment  would  be  only  presiunptive 


evidanc^i  in  the  latter  it  would  be  an 
absolute  bar;  leaving  the  party  assert* 
iog  its  errors'  or  irregularities,  to  pro- 
cure their  correction  in  the  coutt  which 
pronounced  the  judgment  id. 

See  Debtor  and  CREorroai  8. 
DroRBK,  1,  2. 

Former  Suit  PENoma,  1,  % 
Foreign  Law,  11, 12. 


JURISDICTION. 

1 .  The  court  of  chancery  could  autho« 
rixe  a  trustee  to  dispose  of  an  infant's 
eqitable  estate,  as  the  court  deemed 
most  beneficial  for  his  interest  Pitnh* 
«r  V.  Carter,  1 

2.  A  co-ordinate  tribunal  cannot  review 
the  decision  of  the  court  made  upon 
an  application  for  the  disposal  of  in- 
fant's equitable  estate.  id, 

i.  But  where  the  order  of  the  conrt  in 
such  a  case,  is  obtained  by  misrepresen- 
tation as  to  the  situation  of  the  prop* 
erty,  and  by  concealment  of  facts  very 
material  to  the  exercise  of  the  judg- 
ment of  the  court ;  the  order  cannot 
be  upheld  in  favor  of  parties  participat- 
in  or  chargeable  with  notice  of  such 
misrepresentation  or  concealment  id* 

4.  The  court  of  chancery  will  restrain 
by  injunction,  the  further  continuance 
of  a  private  nuisance,  in  behalf  of  one 
whose  adjacent  tenement  or  trade  is 
injured  in  iis  enjoyment  or  impaired  in 
its  advantages  by  such  nuisance,  and 
there  is  no  adequate  remedy  at  law. 
Gilbert  v.  Mickle,  357 

5.  A  placard,  paraded  or  posted  in  a 
public  street,  before  the  door  of  an 
auctioneer,  cautioning  strangers  to  be* 
ware  of  mock  auctions,  constitutes  a 
nuisance  remediable  by  injunction,  id. 


6.  It  is  no  objection  to  the  jurisdictioui 
that  the  placard  may  also  be  treated  as 
n  libel.  id 

7.  When  it  appeared  that  such  a  placard 
was  paraded  by  the  direction  of  the 
mayor  of  a  city,  who  was  also  the 
head  of  the  police  therein,  under  a  sta- 
tute which  authorized  the  police  to 
caution  strangers  against  mock  auc- 
tioneers, and  like  vicious  persons ;  the 
party  having  been  charged  with  keep- 
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ing  a  mock  aaotion  itore,  and  the 
mayor  btflieving  him  to  be  guilty  of 
■oeh  offence ;  the  coart  of  chancery 
will  not  interpose  to  restrain  such  pla- 
card by  injanction,  but  will  leave  the 
party  to  his  remedy  at  law.  id. 

6.  Whether  snch  a  statute  be  constitu- 
tional, quere  ?  id, 

9.  Equity  always  interferes  with  reluc- 
tance for  the  protection  of  rights  of 
property  by  injunction,  when  those 
rights  are  mingled  with  the  adminis- 
tration of  criminal  jurisprudence,    id. 

10.  In  a  suit  commenced  before  a  vice- 
chancellor,  who  has  no  jurisdiction  of 
the  parties  or  of  the  subject  matter,  he 
has  no  authority  to  make  an  order 
permitting  the  plaintiff  to  amend  his 
bill  by  adding  proper  parties  residing 
within  the  junsdiction.  The  court  can 
make  no  order  whatever,  in  a  suit  so 
situated.     Cromwell  ▼.  Cunningham, 

384 

11.  A  bill  by  a  mortgagee  against  his 
mortgagor,  and  against  a  stranger  to 
the  mortgage  who  claims  the  premises 
by  a  title  paramount,  praying  a  foreclo- 
sure of  the  mortgage  ;  is  an  ejectment 
in  equity  against  the  adverse  claimant, 
and  cannot  be  sustained.  Jone*  t.  St. 
John,  908 

13.  Chancery  will  not  entertain  a  ques- 
tion of  pure  legal  title,  when  it  is  not 
coupled  with  some  equity  against  the 
party  claiming  the  title.  id. 

13.  Equity  has  jurisdiction  to  enforce  an 
agreement  to  insure,  and  on  a  bill  for 
that  purp08e,will  compel  the  execution 
of  a  policy,  or  if  a  loss  have  occurred, 
will  decree  its  payment  Carpenter  y. 
Mutual  Safety  Ine.  Co.  408 


14.  Equity  has  jurisdiction  to  restrain 
by  injunction  erections  on  servient 
lands,  in  violation  of  an  easement  or 
right  of  enjoyment  in  respect  of  snch 
lands,  attached  or  belonging  to  adjoin- 
ing premises.    Seymour  v.  M*  Donald, 

502 

15.  If  the  sheriff  be  prevented  from  le- 
vying on  the  debtors  property,  an  at- 
tachment issued  under  the  act  relative 
to  absconding  and  non-resident  debtors, 
by  means  of  fraudulent  claims  or 
transfers  set  up  in  respect  of  the  same, 


the  court  of  chanceiy  will  «id  the  ore- 
ditor  in  enforcing  the  lien,  by  injnnc- 
tion  and  otherwise ;  on  the  same  prin- 
ciple that  the  court  aids  an  execution 
creditor  similariy  obstructed.  Fahoner 
V.  Freeman,  565 

16.  The  court  of  chancery,  on  a  petition 
will  grant  maintenance  to  an  infant* 
out  of  his  estate  subject  to^e  control 
of  the  court ;  but  if  a  receiver  be  ne- 
cessary to  eflbct  the  object,  it  will  nol 
be  directed  except  upon  a  bill  filed. 
Rice  V.  TonneU,  566 

17.  An  infant,  entitled  under  the  wiH  of 
her  grandfather  to  an  annuity ;  and  if 
the  will  were  iiivalid,  entitled  as  bis 
heir  to  one-fourth  of  a  very  large  es- 
tate ;  the  probate  and  validity  of  the 
will  being  contested,  and  an  active  li- 
tigation pending  thereon  ;  and  she,  in 
the  meantime,  requiring  maintenance ; 
filed  a  bill,  praying  that  the  same  might 
be  furnished  out  of  the  estate,  and  for  a 
receiver  to  that  end.  Held,  that  the 
bill  was  properly  filed,  and  that  main- 
tenance should  be  allowed  to  her,  not 
exceeding  the  annuity.  td. 

See  CiMrrKET,  1  to  3. 

CoaPOEATIOlf,  1  to  4. 

iNJUNcnoN,  9,  10,  IS. 
Praotiob,  45,  46. 

PunCirAL  AMD   AOKMT,  1. 


LANDLORD  AND  TENANT. 

1.  Where  a  lease  for  a  store,  contained  a 
clause  that  it  should  be  occupied  for 
the  regular  dry  goods  jobbing  business 
and  for  no  other;  the  lessee  cannot 
carry  on  in  the  store  the  business  of  an 
auctioneer.    Steward  v.  Winiere,  567 


3.  If  the  tenant  conduct  the  anction 
business  in  the  store,  the  lessor  may 
restrain  him  from  pursuing  that  bnai- 
nees  by  Injunction.  id. 


3.  Where  a  lessee  covenants  for  a  parti- 
cular use  of  the  demised  prrmises, 
equity  will  restrict  him  to  that  aw» 
without  anv  irreparaUe  or  even  snb- 
stantial  injury  being  shown  from  a 
breach  of  the  covenant  id. 


INDEX. 
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LEG  AC  r. 

See  Will. 

LETTERS  PATENT. 

1.  Lettera  patent  of  land,  are  emanations 
from  the  lovereign  power,  the  evi- 
dencee  of  the  pleasore  or  bounty  of  the 
l(OTemment,  and  are  attested  by  the 
governmental  authorities,  as  public 
acts.    BogarduB  v.   Trinity  Church, 

633 

S.  Being  aUenationa  by  matter  of  record, 
letters  patent  do  not  require  the  sig- 
nature of  the  sovereign  or  the  governor 
to  render  them  valid.  The  grant  is 
of  record  in  the  government  offices ; 
the  letters  patent  are  a  transcript  of 
the  grant,  authenticated  by  the  great 
seal.  id. 

3.  In  grants  of  lands  by  the  colonial  gov- 
ernors, they  did  not  act  as  mere  private 
attorneys  or  agents  of  the  sovereign. 
They  were  executing  the  sovereign 
power,  as  viceroys  or  representatives, 
'in  the  name  of  the  king,  and  in  the 
same  forms  as  if  they  had  been  execu- 
ted by  him.  id, 

LEX  FOEU  AND  LEX  LOCI. 
See  Fo&BioN  Law. 


LIBERTY  TO  APPLY. 
See  Pkactick,  42,  43. 


LICENSE. 

1.  A  license  is  an  authority  to  do  a  parti, 
cular  act  or  series  of  acts  upon  ano- 
ther's land,  without  possessing  any  es- 
tate therein.  A  license,  when  exe- 
cuted, will  prevent  the  owner  of  the 
land  from  maintaining  case  or  trespass 
for  the  acts  done  under  it;  but  it  is 
revocable  at  pleasure,  and  will  not  be  a 
defence  to  any  act  done  after  it  is  re- 
voked.    Wolfe  V.  FroHy  72 


S.  Although  the  party  licensed  may  have 
expended  money  on  his  own  land,  so/e- 
ly  on  the  faith  of  the  license,  that  cir- 
cnmjtance  does  not  prevent  the  party 
granting  it  from  revoking  it  at  pleasure, 

Vol.  IV.  99 


without  making  sny  compensation  for 
such  expenditures.  id. 

3.  A  license  is  founded  on  personsl  con- 
fidence, and  is  not  assignable  or  de- 
scendible, id. 

See  Easbment. 


LIEN. 

1.  A.  in  New  Orleans,  and  B.  in  New 
York,  entered  into  an  agreement,  by 
which  A.  bought  cotton,  and  shipped  to 
B.  on  joint  account,  paying  its  price 
with  the  proceeds  of  discounted  bills  of 
exchange,  drawn  by  A.,  and  accepted 
by  B.  The  bills  were  protested,  and  B. 
failed,  and  assigned  all  his  property  for 
the  benefit  of  his  creditors,  including 
half  the  cotton  so  shipped  by  A.  Held, 
that  A.  was  entitled  to  have  the  pro- 
ceeds of  all  the  cotton  applied  to  the 
discharge  of  the  acceptances.  Addi- 
mm  V.  Burckmyer,  498 

2.  An  assignee,  under  a  voluntary  assign- 
ment, receives  the  property  transferred, 
subject  to  all  the  equities  which  at- 
tached to  it,  in  the  hands  of  the  assign- 
or, id. 

See  Debtor  and  CREDrron.  12,  13. 
Mortgage,  10,  11,  24  to  26. 


I 


2. 


3. 


LIS  PENDENS. 

The  complainant's  right  to  a  thing  in 
action,  being  established  by  the  decree 
in  a  suit,  the  court  will  on  petition,  en- 
force it  against  one  to  whom  the  de- 
fendant has  assigned  snch  thing  in  ac- 
tion, pendente  lite.    Jackwn  v.  Losee, 

381 

An  assignee  or  purchaser,  pendente 
lite,  may  file  a  supplemental  bill  in  the 
nature  of  a  cross  bill,  for  the  purpose  of 
making  himself  a  party  to  the  pending 
suit,  and  thus  to  have  hb  rights  pro- 
tected.    Whitheck  v.  Edgar,  427 

Held  accordingly,  where  during  an 
abatement  of  a  suit  for  the  foreclosure 
of  an  old  mortgage  of  more  than  twenty 
years  standing,  one  of  the  defendants 
in  possession  claiming  in  fee,  executed 
a  mortgage  to  a  non-resident  of  the 
state,  who  on  the  revivor  was  made  a 
party,  but  not  served  with  process  or 


786 


INDEX 


aetnally  notified ;  and  who  afterwards 
aseigned  his  mortgage  to  one  who  had 
no  notice  of  any  of  the  auits.  id. 


LOAN. 


See  UiiFftT,  1  to  4« 


MARRIAGE  A^D  DIVORCE. 
Bee  HuiBAND  and  Wifb,  3  to  7. 


MERGER. 
See  MoRTOAOS,  14. 


MISJOINDER. 
See  Pleading,  5  to  7, 14,  15. 


MOCK  AUCTIONS. 
See  Jurisdiction,  4  to  9. 


MORTGAGE. 

I.  Of  it$  validity,  and  uken  inquiroble 
into,  and  of  confirming  it  when 
invalid. 
II.  Of  morlgageo  to  the  clerk  in  chan- 
cery, kie  power  to  discharge  them, 
and  when  a  lien  against  purcha- 
eero  although  dieeha^ged. 

III.  Of  alignment  of  mortgagee,  and 

the  righto  growing  out  of  the 
eame  ;  and  of  merger. 

IV.  Of  purchaee  euhjett  to  an  invalid 

mortgage. 
V.  Of  oubrogation  to  mortgagee's  re- 

mediee- 
VI.  Of  Foreeheure  i  Receiver ;  and  Re- 

SaU, 

1. 

Of  the  validity  of  mortgageo  ;  when  the 
aame  may  oe  inquired  into;  and  of 
confirming  when  invalid. 

1.  Two  stores  which  were  Tested  in  a 
trustee,  to  pay  the  income  to  A.  for 
life  for  her  support  and  that  of  her 
luDily,  and  on  her  death  to  convey 


them  to  her  infant  hein,  were  destiny- 
ed  by  fire.  The  stores  and  lots  were 
then  rented  to  respoonble  tenants,  for 
six  years  ensuing,  at  9^500  a  year 
each,  who  were  bound  to  pay  the 
taxes  and  aseessroenta.  The  tenants, 
though  clearly  liable,  insisted  they 
were  not  bound  to  pay  rent  thereafter* 
A.,  and  the  trustee,  as  such  and  acting 
for  the  infant  children  of  A.,  petitioned 
the  court  of  chancery,  for  anthorily  to 
mortgage  the  lots,  in  order  to  reboild. 
The  petition  set  forth  that  the  lota 
were  entirely  unproductive  and  would 
yield  no  revenue  as  they  then  were, 
and  were  liable  and  likely  to  be  charged 
with  taxes  and  aasesBments;  whereas 
bv  rebuilding  they  could  be  rented  for 
$4000  to  $5000  per  year.  No  mention 
was  made  of  the  outstanding  leases  in 
the  petition,  or  to  the  master  to  whom 
it  was  referred.  The  court  made  an 
order  authorizing  A.  and  the  trustee  to 
mortgage  the  lots  to  raise  money  to 
rebuild ;  under  which  a  mortgage  for 
$14,500  was  executed  to  the  two  ten- 
ants, who  had  notice  of  the  misrepre- 
sentation and  concealment  of  facts  in 
the  petition  and  proceeding  before  the 
master.  Held,  that  the  wder  of  the 
court  was  obtained  by  a  fimod  against 
the  infants  and  was  void ;  and  thai  tiio 
mortgage  could  not  be  enforced  against 
them. 
Held  also,  that  the  assignees  of  the  mort- 
gage received  it  subject  to  the  infants 
equities,  and  could  not  recover  upon  it. 
Pitcher  V.  Carter,  1 

2.  An  order  of  the  court,  autborixing  a 
mortgage  of  infants  lands,  to  raise  mo- 
ney to  be  laid  out  in  erecting  buildings 
on  the  premises;  does  not  authorise 
the  trustee  to  contract  for  the  erection 
of  buildings  to  be  paid  for  by  a  mort- 
gage on  the  premises,  executed  to  the 
contractor,  having  several  years  to  run. 

id. 

3.  In  a  suit,  simply  to  foreclose  such 
a  mortgage,  the  court,  on  declaring  it 
inyalid,  cannot  enforce  the  oonttactor's 
claim  to  be  rMmbuxaed  for  his  servicea 
and  materiala.  id, 

4.  Infants,  upon  whose  lands  an  invalid 
mortgage  has  been  placed,  to  erect 
buildings  thereon,  do  not  ratiiy  the 
mortgage,  by  taking  possession  of  the 
landsy  on  their  attaining  their  fnll  age. 

id. 
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5.  A  moitg^re  drawn  for  §3000  with  iu- 
terest,  on  a  loan  of  if  i800,  under  an 
agrreement  that  the  ioterest  on  the  lat- 
ter, shall  as  it  falls  due,  be  added  to 
the  principal,  antll  it  is  made  up  to 
$3000,  and  thereupon  interest  to  be 
paid  on  the  full  amount,  is  not  usurious. 
Mount  ▼.  Suydam,  399 

See  MoBTUAOB,  10,  11. 


U. 

Of  mortgage*  to  the  clerk  in  chaneeryt 
hia  power  to  dieeharge  them,  and  when 
a  lien  againot  purehaoert  although 
dieeharged, 

6.  A  mortgages  executed  to  the  clerk  of  a 
court,  for  money  arisin(r  from  the  sale 
of  lands  in  partitloo,  invested  by  him, 
cannot  be  dtsoharged,  without  an  order 
of  the  court  entered  in  its  minutes. 
Walworth  v.  Farmero  Loan  and  Trust 
Co^  51 

7.  Where  the  clerk  of  a  court,  dischargred 
of  record  such  a  mort|rage,  (executed 
to  him  as  clerk,  nut  not  showing  the 
nature  or  character  of  the  fund  for 
which  it  was  g^iven,)  without  any  order 
of  the  court,  and  without  payment; 
and  one  without  actual  notice  of  these 
facts  or  of  the  character  of  the  fund, 
purchased  the  mort^an^ed  premises  on 
the  faith  of  the  clerk's  certificate  of 
satisfaction  ;  it  appeariuj;  that  the  pur- 
chaser knew  of  the  mortgagee,  and  it 
appearinjr  also,  that  the  clerk  by  law, 
could  and  did  have  for  investment, 
funds  from  sources  other  than  partition 
suits ;  it  was  held,  that  the  purchaser 
was  put  upon  inquiry  to  ascertain  to 
which  class  of  investments  the  mort- 
gtige  belonged,  and  therefore  was 
affected  with  constructive  notice  that  it 
arose  from  a  partition,  and  that  the 
clerk's  dtsoharge  was  inoperative  with- 
out an  order  of  the  court.  id, 

8.  The  statute  regulating  the  entry  of 
mortgage  discharges,  is  to  be  read  in 
connection  with  the  cotemporary  enact- 
ment in  the  partition  act,  and  qualified 
accordingly.  id 

9.  Where  the  clerk  of  a  court  holding  a 
mortgage,  on  the  application  of  the 
mortgagor  for  a  new  loan  of  the  Hame 
fund  on  other  property,  acceded  to  it, 
received  a  new  mortgage  on  such 
property  for  the  same    amount   and 


cancelled  the  former ;  kM,  that  the 
transaction  was  not  a  payment  of  the 
first  mortgage,  as  between  the  mort- 
gagor and  t£)  owners  of  the  fund,   id. 


III 

Of  aooignment  of  mortgageOf  and  th^ 
righto  growing  out  of  tlu  oame ;  and 
of  merger. 

10.  A  trust  estate,  being  incumbered  by 
a  valid  mortgage  on  which  there  was  a 
decree  of  foreclosure,  effected  a  loan 
of  a  corporation,  for  the  security  of 
which  the  mortgage  and  decree  were 
assigned  to  the  lender,  who  paid  the 
mortgagee's  demand.  The  loan  was 
usurious,  and  was  illegal  according  to 
the  charter  of  the  corporation.  Held, 
that  there  was  no  merger  or  payment 
of  the  mortgage.  That  the  tmsiees 
could  waive  the  oeory  and  the  illegality 
for  the  benefit  of  the  estate,  and  hav- 
ing procured  a  transfer  of  the  mort- 
gage and  decree  from  the  corporation, 
could  enforce  the  same.  And  that  a 
purchaser  of  the  mortgaged  premises, 
who,  before  such  transfer,  had  ac- 
quired, by  judicial  sale,  the  equity  of 
redemption,  including  the  title  of  the 
trust  estate ;  could  not  allege  the  usury 
or  illegality  in  the  loan  from  the  cor- 
poration, to  defeat  the  lien  of  the 
mortgage  and  decree.  WelU  v.  Chap- 
man,  3l2 

11.  The  right  to  avoid  or  affirm  the 
transaction  of  the  loan,  was  not  an 
interest  in  or  attached  to  the  equity  of 
redemption.  It  was  personal  in  those 
representing  the  trust  estate ;  attach- 
ing to  them,  as  borrowers,  and  not  as 
owners  of  the  land.  t^. 

12.  Where  two  tenants  in  common  of 
lands,  subj<>ct  to  an  old  mortgage,  had 
become  involved  in  perplexing  claims, 
and  counter  claims ;  a  severe  litigation 
between  them  had  ensued,  in  which 
their  joint  interests  had  been  orderod 
to  be  sold ;  and  the  same  had  been 
sold  to  a  stranger ;  it  was  held,  that 
one  of  such  co-tenants  was  at  liberty 
to  purchase  and  hold  the  old  mortgage, 
for  his  own  benefit,  exclusively.  And 
he  may  enforce  it  for  its  whole  amount, 
although   he  bought  it  at  a  discount. 

id. 

13  Where  on  a  purchase  by  a  trustee 
and    the    trust    estate,   the    trustca 
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agreed  to  pay  off  the  mortgagee 
given  on  the  trust  ioberitance  for  the 
price ;  and,  instead  of  so  doing,  made 
large  advances  in  conducting  the 
concern  for  the  benefit  of  the  trust 
tenants  for  life ;  held,  that  he  eould 
not  set  off,  or  apply,  such  advances, 
in  reduction  of  a  prior  mortgage  on 
the  property,  bought  in  for  the  benefit 
of  the  inheriiauce.  id, 

14.  S.,  owning  a  lot,  on  which  he  presently 
built  a  cotton  mill ;  granted  to  K.  au 
adjoining  lot,  with  the  right  to  use, 
for  a  paper  mill,  water  conveyed  in  a 
race-way  across  the  lot  of  S. ;  with  a 
covenant  of  R.  that  the  water  should 
be  used  for  no  other  purpose.  After 
this,  S.  mortgaged  his  lot ;  and,  subse- 
quently, both  mills  became  vested  in 
J.,  subject  to  the  respective  mortgages, 
who  altered  the  paper  mill  into  a  cotton 
factory.  On  foreclosure  of  the  mort- 
gage of  S  ,  the  title  to  the  two  lota  be- 
came vested  in  different  persons. 
Held,  1,  that  there  was  no  merger  of 
the  condition  as  to  the  use  of  the  water, 
as  to  8-*s  mortgagee,  by  the  ownership 
of  J.  2.  That  his  altering  the  paper 
mill,  worked  no  forfeiture  in  favor  of 
such  mortgagee,  of  his  right  to  use  the 
water  for  a  paper  mill.  3.  That  the 
purchaser,  under  S/s  mortgage,  was 
entitled  to  restrain  the  owner  of  the 
K.  lot,  to  the  use  of  the  water  for  a 
paper  mill  only.  id. 

MORTGAGB,  IV. 
Of  pureluue  tubjeet  to  an  invalid  mort- 
gage' 

15.  One  who  purchases  subject  to  an 
outstanding  mortgage,  is  precluded 
from  setting  up  its  invalidity  in  the 
hands  of  Its  owners,  on  any  ground 
then  existing.     WelU  v.  Chapman,  31^ 

16.  Where,  at  a  master's  sale  on  foreclo- 
sure, (the  bill  having  prayed  a  sale, 
subject  to  a  mortgage,)  the  master  put 
up,  and  sold  the  premises,  expressing 
that  they  were  subject  to  its  incum- 
brance ;  the  purchaser  is  not  at  liberty 
to  claim  that,  by  the  «aie,  he  acquired 
a  right  to  such  mortgage.  id. 

See  Usury,  6,  7. 

V. 
Of  wubrogation  to  mortgagee's  remediee. 

17.  S.  having  agreed  to  make  a  loan  on  | 


lands,  provided  the  title  were  good, 
employed  M.  and  bis  law  partner,  as 
solicitors  to  prepare  the  secorities,  nod 
examine  the  title,  and  directed  them, 
if  all  were  satisfactory,  to  advance  the 
money,  which  S.  was  ready  to  pay 
whenever  required.  The  solieiiors 
prepared  and  recorded  the  mortgage, 
payable  to  S.,  examined  and  appro- 
ved the  title  ;  and  M.  advanced  a 
part  of  the  loan  to  the  mortgagor. 
After  this,  S.  refused  to  proceed  with 
the  loan,  and  on  applieatioa  from  M., 
refused  to  pay  him  the  advance  made, 
or  to  assign  the  mortgage  to  him. 
Held,  that  M.  solely,  had  a  lien  on  the 
mortgage  for  his  aidvance,  8.  held  the 
legal  title  to  it  in  trust  for  M.,  and  was 
bound  to  transfer  t|ie  same  to  him  at 
his  risk.    Mount  ▼.  Suydamp  399 

19.  Where  a  prior  mortgagee,  having  a 
lien  on  two  funds,  on  one  of  which 
there  is  a  mortgage,  exhausts  the  latter 
for  the  payment  of  his  debt ;  the  junior 
mortgagee  is  entitled  to  be  substituted 
in  hn  place  in  respect  of  the  other  fond. 
Hunt  V.  Townoend,  510 

20.  This  equity  was  enforced,  where  the 
prior  mortgagee  held  a  pledge  of  the 
rent  of  the  mortgaged  premises  as 
further  security  (or  his  debt,  and  on 
foreclosure,  his  debt  was  satisfied  oat 
of  the  proceeds  of  the  sale ;  in  faTor 
of  a  junior  mortgagee,  against  one, 
who,  aifter  the  sale,  received  for  a  pre- 
cedent debt,  an  aBsignment  of  tho 
lease  and  rent  from  the  mortgagor. 

id. 


VI. 

Of  Foreeloaure ;  Receiver;  and  Ro'Sale, 

21  The  bill  set  forth  a  mortgage  given 
to  the  clerk  of  the  oonrt,  for  a  part  of 
a  sum  paid  into  court  to  secure  the 
dower  of  H.  pniraant  to  a  decree,  the 
date  and  title  of  which  were  stated  at 
large ;  and  that  the  clerk  had  no  in- 
terest in  the  fond  except  by  his  office. 
By  the  decree  read  in  evidence,  it  ap- 
peared that  the  suit  was  in  partition. 
Held,  that  the  bill  was  sufficient  to  pnt 
in  issue  tbe  fact,  that  the  money  was 
paid  into  court  in  a  suit  for  the  psrti- 
tion  of  lands,  as  well  as  the  fact  that 
it  belonged  to  the  parties  therein. 
Walworth  V.  The  Farmers  Loan  and 
Trust  Co.,  51 


INDEX. 


789 


2KL  Saeh  proof,  though  oisential  as  to 
the  mode  of  discharging  a  mortgage, 
does  not  vary  ita  terms  or  obligation. 

id. 

2^.  Where  the  mortgaged  premises,  were 
clearly  worth  more  than  the  debt  and 
costs,  'and  were  laid  oat  in  city  lots, 
the  decree  of  foreclosare  and  sale, 
permitted  the  owners  of  the  equity  of 
redemption,  to  direct  in  what  order 
the  lots  should  be  sold.  id. 

34.  Where,  at  a  master's  sale  on  foreclo- 
sare, (the  bill  having  prayed  a  sale, 
subject  to  a  mortgage,)  the  master  pat 
up,  and  sold  the  premises,  expressing 
that  they  were  sobject  to  its  incum- 
brance ;  the  purchaser  is  not  at  liberty 
to  claim  that,  by  the  tale,  he  acquired 
a  right  to  such  mortgage.  WelU  v. 
Chapman,  312 

35.  A  sale  nnder  an  order  or  decree  of  the 
court,  transfers  only  the  rights  and  in- 
terests vested  in  the  parties,  when  such 
order  or  decree  was  made  ;  with  such 
as  are  specifically  enumerated  and  di- 
rected to  be  sold.  id. 

36.  After  the  entry  of  a  decree,  directing  a 
sale  of  property,  and  before  the  sale,  a 
party  to  the  suit  may  buy  a  prior  lien, 
which  is  una^cted  by  the  decree,  and 
the  sale  under  the  decree  will  not  im- 
pair his  rights  in  respect  of  such  lien.  id. 

87.  Where  mortgaged  premises  are  so 
situated  that  they  cannot  be  sold  in 
parcels,  a  receiver  of  the  rents  will  be 
appointed,  on  a  part  only  of  the  mort- 
gage debt  falling  due,  provided  the 
other  requisite  facts  be  made  to  appear, 
viz.,  the  insufficiency  of  the  premises 
in  value  to  pay  the  debt  and  costs,  and 
the  insolvency  or  irresponsibility  of  the 
party  personally  liable  to  pay  the  debt. 
Quincy  v.  Cheeseman,  405 

38.  If  the  premises  can  be  sold  in  parcels, 
so  that  a  sale  of  part  will  satisfy  the 
debt  in  arrear,  with  costs,  (the  entire 
debt  not  being  payable,)  a  receiver 
will  not  be  appointed  over  the  entire 
property.  id. 

39.  A  bill  by  a  mortgagee  against  his 
mortgagor,  and  against  a  stranger  to 
the  mortgage  who  claims  the  premises 
by  a  title  paramount,  paying  a  fore- 


closure of  the  mortgage ;  is  an  eject- 
ment in  equity  against  the  adverse 
claimant,  aod  cannot  be  sustained. 
Jonet  V.  SL  John,  208 

30.  It  is  proper  for  a  junior  mortgagee, 
made  a  defendant  in  a  foreclosure  suit, 
to  appear  in  the  suit,  so  as  to  protect 
his  rights.    Smack  v.  Duncan,       621 

31.  Where  a  junior  mortgagee,  appeared 
in  three  suits  brought  to  foreclose  three 
separate  prior  mortgages  on  distinct 
parts  of  the  lands  mortgaged  to  him, 
and  after  a  sale  there  was  a  surplus  in 
each  suit,  and  in  one  of  them  the  sur- 
plus was  sufficient  to  pay  the  junior 
mortgagee's  debt,  and  his  costs  in  that 
suit ;  heldf  that  he  could  not  be  com- 
pelled to  take  up  with  the  costs  in 
that  suit  alone,  but  was  entitled  to  his 
costs  of  appearing  in  each  of  the  suits, 
to  be  paid  out  of  the  surplus  therein. 

id. 

32.  Where  a  defendant  in  a  foreclosure 
suit,  liable  for  the  deficiency,  if  any, 
and  who  is  intending  to  attend  the  sale 
and  prepared  to  bid  for  his  protection, 
is  prevented  by  accidental  causes, 
(although  he  used  reasooable  dili- 
gence,)  from  attending  or  being  repre- 
sented at  the  sale  of  the  premises, 
whereby  the  same  were  sold  for  one- 
third  of  their  value,  leaving  a  large 
deficiency  against  such  defendant ;  the 
court  ordered  a  re -sale.  Hoppoek  v. 
Conklin,  SS2 

33.  It  was  held  to  be  reasonable  dili- 
gence in  such  party,  to  write  by  mail 
to  an  agent  of  sufficient  pecuniary 
ability,  when  the  party  himself  was 
precluded  from  attending  the  sale,  and 
his  previous  conversations  with  the 
complainant  and  his  solicitor,  were 
such  as  to  induce  him  to  believe  that 
they  would  not  sufier  the  mortgaged 
premises  to  be  sold  for  less  than  the 
debt  and  costs.  id. 

34.  The  complainants  who  were  trustees, 
bid  in  mortgaged  premises  at  a  sale 
on  foreclosare,  for  a  third  of  their  val- 
ue, under  such  circumstances  of  sur- 
prise as  to  other  parties  in  interest, 
that  the  court  ordered  a  re-sale.  Held, 
that  the  trustees  were  right  in  de- 
clining voluntarily  to  relinquish  the 
purchase,  and  were  entitled  to  their 
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eosta  and  char^M  in  reiiitio|;  the  mo- 
tion  for  a  re-aale.  id. 

See  PLEADiNa,  18,  19. 


MULTIFARIOUSNESS. 
See  Plbadino,  5  to  7,  8,  19. 


MUTUAL  INSURANCE 
COMPANIES. 

See  CoaPOEATioN,  4. 


NE  EXEAT. 
See  PaACTioB»  9. 


NOTICE. 

See  Bona  Fidi  PuaoHAsna,  9,  4  to  6. 
MoaTGAoc,  6  to  8. 


NUISANCE 

I,  Two  peiBOos,  owninfT  diatiaet  fene- 
roenti  in  leyeraliy,  which  are  injuri- 
ously afiected  by  a  nuieanee  coDjmon 
to  both,  may  unito  in  a  rait  to  enjoin 
Buoh  ttuisanee.    Blunt  v.  Hay,      363 

S.  Where  a  suppleraental  bill  becomes 
necessary,  in  respect  of  the  case  of 
one  of  two  parties  who  have  commea- 
oed  a  soil  a^inst  such  a  nuisance,  it 
Is  proper  to  exhibit  the  same  in  the 
name  of  both  the  parties ;  and  an  in- 
junction may  be  granted,  on  such  sup- 
plemental bill,  on  the  application  of  the 
party  presenting  the  new  matter,  al- 
though it  in  no  respect  adds  to  or  sus- 
tains the  case  of  the  other  party  com- 
plainant, id. 

3.  After  a  verdict  and  judgment,  in  a 
^  suit  at  law  for  a  nuisance,  it  is  compe- 
tent for  either  party  to  prove  in  an- 
other suit,  on  which,  of  several  grounds 
of  onistmce  steted  in  the  declaration, 
the  judgment  was  given.  id. 

See  Injunction,  8  te  10. 


PARENT  AMD  CHILD. 

See  Husband  and  Wifi,  5,  to  7. 
Infant,  13  to  15. 


PARTIES. 

1.  In  a  bill  for  an  aeooant  and  payment, 
by  children,  against  a  trustee,  where 
on  one  of  the  contingencies  of  the 
trust,  the  property  might  vest  in  the 
tMtce  of  such  children  ;  the  issue  tn 
esss  of  the  children,  are  necessary 
parties.    Brnowter  v.  BretuUr,       S3 

2.  In  a  suit  by  an  infant  for  maintenance, 
pending  a  litigation  as  to  the  validity 
of  a  will,  she  being  entitled  under  the 
will  if  valid,  and  if  not,  as  heir ;  all  the 
persons  named  in  the  will  as  ezeenton 
or  trustees,  are  necessary  parties. 
Riee  v.  TofineU,  568 

3.  Where  power  was  given  by  the  true- 
tees  of  a  will  to  increase  an  annuity 
thereby  bequeathed,  and  they  had 
once  paid  it  at  an  increased  rate,  it 
was  held  that  all  the  parties  in  beukg, 
presumptively  entitled  to  the  surplus 
of  the  annuity  beyond  the  sum  fixed 
in  the  will,  are  necessary  parties  to  a 
suit  brought  to  compel  the  payment  of 
the  increased  annuity.  Maaom  v.  Ma* 
•0R*f  Executory  6:23 

See  Debtor  and  Cuditor,  10. 
NnssANCB,  1  to  3. 
Pkactiok,  39  to  41. 


PARTITION. 

1.  A  mortgage  ezecnted  to  the  clerk  of  a 
court,  for  money  arising  from  the  sale 
of  lands  in  partition,  invested  by  him, 
cannot  be  discharged,  without  an  order 
of  the  court  entered  in  its  miontes. 
Walworth  V.  Farmert  Loan  and  Trmot 
Co.  51 

2.  Where  the  clerk  of  a  court,  discharg- 
ed of  record  such  a  mortgage,  (ezecu* 
ted  to  him  as  clerkt  but  not  showing 
the  nature  or  character  of  the  fund  for 
which  it  was  given,)  without  any  order 
of  the  court,  and  without  payment ; 
and  one  without  actual  notice  of  these 
facts  or  of  the  character  of  the  fnndy 
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parchated  Ibe  mortgaged  premisea  on 
the  faith  of  the  clerk  a  certificate  of 
aatiafactioD  ;  it  appearing  that  the  pur- 
chaaer  knew  of  the  mortgage,  and  it 
appearing  also,  that  the  clerk  by  law, 
could  and  did  have  for  inYeatment» 
fanda  from  aonrcea  other  than  partition 
■uita  ;  it  was  held,  that  the  purchaaer 
waa  pat  npon  inquiry  to  aacertain  to 
which  daaa  of  inveatmenta  the  mort- 
gage belongedf  and  therefore  waa  af- 
fected with  constructive  notice  that  it 
arose  from  a  partition,  and  that  the 
clerk's  discharge  was  inoperative 
without  an  order  of  the  coart  id. 

3.  The  statnte  regulating  the  entry  of 
mortgage  discharges,  is  to  be  read  in 
connection  with  the  cotemporary  enact- 
ment in  the  partition  act,  and  qualified 

accordingly.  id. 

4.  Where  the  clerk  of  a  court  holding 
a  mortgage,  on  the  application  of  the 
mortgagor  for  a  new  loan  of  the  same 
fund  on  other  property,  acceded  to  it 
received  a  new  mortgage  on  such  prop- 
erty for  the  same  amount  and  cancelled 
the  former ;  held,  that  the  transaction 
was  not  a  payment  of  the  first  mort- 
gage, as  between  the  mortgagor  and 
Uie  owners  of  the  fund.  id. 

5.  In  a  partition  suit,  where  the  pre- 
sent value  of  a  contingent  or  inchoate 
right  of  dower  of  a  married  woman,  is 
ascertained  under  the  decree,  pursuant 
to  the  act  of  April  28,  1840  ;  such  va- 
lue represents  the  pretent  worth  of 
the  woman's  dower  right  in  the  pre- 
mises, and  the  sum  paid  or  reserved  in 
respect  of  the  same,  is  her  absolute 
property,  without  condition  or  contin- 
gency.    BartUtt  V.  Janetoayt         396 

6.  A  sale  under  a  decree  in  partition, 
operating  as  a  statutory  conversion, 
the  sum  payable  to  a  married  woman 
lor  the  value  of  her  contingent  dower, 
is  personal  property,  which  belongs  to 
her  husband,  subject  to  her  claim  for 
a  settlement,  and  on  her  death  with- 
out asserting  such  claim,  it  will  be  paid 
over  to  him.  id. 

7.  A  suit  for  partition  of  lands,  cannot  be 
maintained  by  an  iufanl,  either  s»  pa- 
rately  or  jointly  with  adult  co-tenants 
in  common.    FoetUy  ▼•  Kain,        &0o 


FARTN  ERSHIP. 

t.  Whatever  remains  after  the  payment 
of  the  debts  of  a  partnership  and  its 
capital  Block,  is  a  surplus  to  be  divided 
between  the  partners.  Iddingt  v. 
Bruen,  223 

3.  It  is  immaterial  how  the  debts  arose, 
if  they  are  co>  partnership  debts  when 
paid ;  or  whether  they  were  comproR'i- 
sed  or  paid  in  full.  id. 

If  either  partner  apply  his  individual 
funds  to  the  compromise  of  a  debt  of 
the  firm,  he  becomes  its  creditor  for  the 
amount  paid,  not  for  |he  amount  of  the 
debt  id. 


4.  T.  being  indebted  in  his  mercantile 
business,  over  two  millions  of  dollars, 
took  B.  into  partnerRhip,  under  an 
agreement  by  which  the  debts  of  T. 
were  to  be  paid  through  the  new  firm. 
T.  had  a  large  real  and  personal  es- 
tate in  possession,  but  was  insolvent. 
B.  had  no  capital.  T.  dc.  B.  conduct- 
ed a  very  large  and  profitable  busi- 
ness, and  the  new  firm  paid  all  the 
mercantile  debts  of  T.  This  was 
effected  to  the  extent  of  over  $800,000, 
by  funds  raised  through  credits  given 
to  the  new  firm,  in  the  course  of  its 
business.  T.  &  B.  failed,  owing  more 
than  a  million  and  a  half  of  dollars,  and 
assigomenu  were  made  of  their  assets, 
and  of  the  real  estate  of  T.  At  this 
time,  by  means  of  the  payment  of 
T.'s  debts  by  T.  A.  B.,  T.  was  a  dehor 
to  the  firm  in  upwards  of  eight  hun- 
dred thousand  dollars,  beyond  what  B. 
owed  the  firm.  After  some  yeam,  a 
debt  of  the  firm  amounting  to  9^00,000 
exclusive  of  interest,  was  compromi- 
sed for  two  hundred  thousand  dollars, 
which  was  raised  and  paid  out  of 
the  real  estate  of  T. 

Held,  that  in  adjusting  the  accounts  be- 
tween T.  dL  B ,  the  debt  compromised 
was  to  be  regarded  as  the  debt  of  the 
firm,  and  that  T.  was  to  be  credited 
only  the  ^200,000  paid  for  its  liquida- 
tion.  ill. 

5.  A  receiver,  appointed  in  the  suit  of 
an  execution  creditor  againft  B.,  filed  a 
bill  to  reach  a  debt  due  to  B.  from  hia 
former  partner  T.  deceased.  T.  bad 
assigned  all  his  property  to  M.,  who 
still  held  a  large  amount,  and  had  trans« 
ferred  other  portions  to  hb  sons,  on 
oonsideratioiw  alleged  to  ba  invalid  as 
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against  T/s  credhora.  M.  had  also  con- 
veyed other  portions  to  the  hein  of  T. 
on  a  compromise.  B.  was  ezecntor  of 
the  will  of  T.,  and  was  the  hnshand  of 
one  of  his  heirs.  Held,  1.  That  the  re- 
ceiver could  maintain  a  bill  to  enforce 
T.'s  debt  to  B.  3.  That  M.  and  his 
sons,  and  B..  and  the  heirs  of  T.  were 
all  necessary  parties  to  the  suit  of  the 
receiver.  3.  That  the  suit  was  prop- 
erly brougrht  against  the  heirs,  with 
the  executor;  the  personal  assets  of  T. 
being  insufficient  to  pay  his  debts,  and 
the  executor  standing  in  so  many  con- 
flicting interests.  4.  If  the  realty  were 
deemml  converted,  the  heirs,  (who 
were  also  next  of  kin,)  were  proper 

Eartiee  as  beneficiaries,  their   trustee 
aving  an  adverse  interest    Iddinga  v. 
Bruen,  223 

6.  An  assignee  of  one  partner,  who  is 
compelled  lo  account  as  assignee  by  an 
execution  creditor  of  another  member 
of  the  firm,  (the  first  partner  being 
largely  indebted  to  the  latter  mem- 
ber ;)  cannot  be  allowed  by  way  of  set 
off,  or  otherwise,  as  against  the  execu- 
tion creditor,  demands  due  to  him,  (the 
assignee,)  in  his  own  right,  from  the 
creditor  partner.  Iddinga  v.  Bruent  223 

7.  The  good  will  of  a  business  built  up 
by  a  co-partnenhip,  is  an  important 
and  valuable  interest,  which  the  law 
recognizes  and  will  protect.  'WUlianu 
T.  WiUon,  379 


8.  Where  a  partnership  in  conducting  an 
insane  hospital  and  an  emigrant  laza- 
retto, was  broken  up  by  controversies 
between  the  partners,  who  commenced 
cross  suits  in  equity,  and  could  not 
agree  which  of  them  should  continue 
the  establishment ;  the  court  appointed 
a  receiver,  with  directions  to  sell  im- 
mediately the  lease  of  the  premises 
occupied,  the  movables  and  the  good 
will  of  the  business,  and  restrained  the 
parties,  (except  those  who  might  pur- 
chase at  the  sale,)  trom  conducting  the 
same  business  directly  or  indirectly,  in 
the  city  where  the  partnership  had 
been  carried  on.  id. 

9.  On  the  dissolution  of  a  partnership, 
both  partners  signed  a  paper,  (intend- 
ed for  publication  and  published,)  that 
one  of  them,  B.,  was  thereby  autho- 
rized, from  thenceforth,  to  collect  the 
debts  due  to  the  firm,  and  would  pay 
its  debts*  and  would  use  the  name  of 


the  firm  in  llqnidatioo.  Held,  that  this 
was  evidence  of  an  agreement,  that  B. 
alone  was  authorized  to  settle  the  ba- 
siuess  of  the  late  partneiahip.  Hayes 
V.  Heytr,  485 

iO.  Whether  a  general  asaigDment  of 
the  effects  of  a  partneiahip,  for  the 
benefit  of  creditors,  without  any  pre- 
ference, executed  by  one  of  two  part- 
ners without  the  knowledge  or  sna- 
picion  of  the  other,  who  was  preaent, 
attending  to  business  as  usual,  be  valid 
or  void  ?     Quere  ?  id* 

1 1.  Where,  on  a  motion  for  a  receiver, 
founded  on  the  invalidity  of  such  an 
assignment,  there  was  no  charge  that 
the  assignee  was  not  folly  responaiMe, 
nor  any  reason  to  believe  the  fund  in 
his  hands  to  be  insecure,  the  court  de- 
nied the  motion,  without  deciding  the 
principal  question.  id. 

12.  A  bill  by  one  partner  against  another, 
and  an  assignee  to  whom  the  latter  has 
privately  assigned  the  effects,  asking 
to  set  aside  the  assignment,  and  to  wind 
up  the  concern  and  take  the  accounts, 
is  not  multifariousu  id, 

13.  Such  a  general  assignment  as  is  men- 
tioned in  the  tenth  proposttion,  supra, 
is  void  as  against  the  partner  not  con- 
sulted. Deming  v.  Colt,  in  the  N.  T. 
Superior  Court,  Oct.  m49.    491,  note. 

See  Liiuf,  1. 


PARTY  WALL  AGREEMENT. 

A  party  wall  agreement,  by  which  one 
about  to  build,  is  authorized  to  place 
half  his  wall  on  his  neighbor's  lot,  and 
the  latter  is  at  liberty  to  use  such  wall 
for  the  support  of  buildings  be  may 
erect  on  his  lot,  on  paying  half  its  cost ; 
does  not  restrict  the  latter  from  ex- 
tending his  buildings,  on  his  own  land, 
farther  than  auch  party  wail,  towards 
either  the  front  or  the  rear.  Wo\fe  v. 
Fro9t,  72 


PAYMENT. 

See  Debtor  and  Crsditok,  14. 
MOSTOAGX,  10, 13. 
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PLEADING. 

I.  Bill;  MUjoinder;  Maliifariotisnets; 

Cro98  BUI;    Supplemental  Bill; 

Bill  of  Review, 
II.  Demurrer  ;  PUa  ;  AnawtTt  and  Ex' 

eeptione. 

I.  BiU,  j'C. 

1.  A  charge  in  a  bill,  that  a  defendant  on 
the  parcnam  of  floods  frandulently  con- 
cealed bis  situation  and  circamstances, 
and  that  another  defendant  falsely  rep- 
resented such  situation  and  circum- 
tancea  to  the  seller ;  does  not  impute  a 
felony  to  either  of  the  defendants,  and 
they  must  answer  as  to  the  fraud  al- 
leg;ed.    Attwood  v.  Coe,  412 

3.  An  averment  in  a  bill  that  certain  acts 
in  the  court  of  chancery,  were  a  fraud 
upon  the  court,  is  not  equivalent  to  a 
charffe  that  they  were  in  fraud  of  the 
bankrupt  law,  or  of  creditors.  Wit- 
liams  V.  VermeuU,  388 

3  The  bill  set  forth  a  mortgage  given  to 
the  clerk  of  the  court,  for  a  part  of  a 
sum  paid  into  court  to  secure  the  dower 
of  H.  pursuant  to  a  decree,  the  date 
and  title  of  which  were  stated  at  large ; 
and  that  the  clerk  had  no  interest  in 
the  fund  except  by  his  office.  By  the 
decree  read  in  evidence,  it  appeared 
that  the  suit  was  in  partition.  Held, 
that  the  bill  was  sufficient  to  put  in 
issue  the  fact,  that  the  money  was  paid 
into  court  in  a  suit  for  the  partition  of 
lands,  as  well  as  the  fact  that  it  be- 
longed to  the  parties  therein.  Wal' 
worth  V.  Farmers  Loan  and  Trust  Co, 

51 

4.  Such  proof,  though  essential  as  to  the 
mode  of  discharging  a  mortgage,  does 
not  vary  its  terms  or  obligation.        id, 

5.  A  demand  against  the  defendant  as 
administrator,  cannot  be  joined  in  the 
same  suit  with  one  against  him  individ- 
ually and  personally,  halting  v.  Lat- 
tingi  31 

6.  Held  accordingly,  that  a  bill  for  an  ac- 
count for  rents  and  profits  received,  and 
waste  committed,  by  one  for  whom  the 
defendant  was  administrator,  and  to 
whom  as  heir  he  had  succeeded  in  the 
possession  of  the  property ;  and  for  an 
aocoant  of  rents  and  profits  received 
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by  the  defendant  after  his  suocesaion 
as  heir ;  could  not  be  sustained.        id. 

7.  There  is  a  misjoinder  of  caoses  of  suit, 
where  the  parties  to  the  cases  made  or 
claims  asserted  by  the  bill,  are  the 
same,  but  the  claims  are  of  distinct 
and  independent  matters,  unconnected 
with  each  other.  id. 

8.  A  bill  by  one  partner  against  another, 
and  an  assignee  to  whom  the  latter  has 
privately  aasigoed  the  effects,  asking  to 
set  aside  the  assignment,  and  to  wind 
up  the  concern  and  take  the  accounts, 
is  not  multifarious.     Hayes  ▼.  Heyer, 

485 
See  post,  14,  2ito  27. 


Cross  Bill. 

9.  A  cross-bill  is  a  defence ;  and  the  mat- 
ters  upon  which  it  is  founded,  must  be 
stated  in  the  original  suit,  as  well  as  in 
the  cross  bill.    Draper  v.  Gordon,  210 

10.  A  defendant  cannot,  by  a  croas  bill, 
have  the  benefit  of  a  defence  to  the 
original  suit,  which  was  known  to  him 
when  he  answered  ;  and  which  might 
have  been,  but  was  not  stated  in  his 
answer.  id* 

I ' .  Where  the  cross  suit  fails  as  a  de- 
fence, it  cannot  be  permitted  indirectly 
to  effect  a  defence,  by  treating  it  as  an 
original  suit,  and  proceeding  to  a  hear- 
ing and  decree  thereupon.  id, 

12.  The  principle  that  every  defence,  which 
might  have  been  set  up  in  a  suit,  whe. 
ther  actually  made  or  not ;  is  cut  off  by 
a  judgment  or  decree,  applies  to  a  de- 
fence first  made  by  a  eroes  bill,  which 
might  have  been  set  up  in  the  answer. 

id. 

13.  Where  the  point  in  issue  in  both  suits 
is  the  same,  no  testimony  has  been 
taken  in  the  original  suit,  and  the  oroM 
bill  was  filed  in  time  ;  the  depositions 
taken  in  the  cross  suit,  may  be  read  in 
both  causes,  when  they  are  heard  to- 
gether, idf 


'Supplemental  BilL 

14.  Two  persons,  owning  distinct  tene- 
ments in  severalty,  which  are  injnii- 
oosly  affected  by  a  nuisance  oommoii 
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to  both,  may  unite  in  a  snit  to  enjoin 
such  naisance.    Blunt  v.  Hay,       362 

15.  Where  a  supplemental  bill  becomes 
necessary,  in  respect  of  the  case  of  one 
of  two  parlies  who  have  commenced  a 
suit  agaiost  such  a  nuisance,  it  is  pro- 
per to  exhibit  the  same  in  the  name  of 
both  of  the  parties  ;  and  an  injunction 
may  be  granted,  on  such  supplemental 
bill,  on  the  application  of  the  party  pre- 
senting the  new  matter,  although  it  in 
no  respect  adds  to  or  sustains  the  case 
of  the  other  party  complainant.        id. 

16.  The  complainant  will  not  be  permit- 
ted, after  the  hearing,  to  file  a  sapple- 
mental  bill  bringiog  in  new  parties, 
provided  the  defendants  have  waived 
the  omission  of  such  parties ;  and  a 
decree  can  be  made  without  them,  be- 
tween the  parties  already  in  the  suit. 
Bogardue  v.  Trinity  Church,         369 

17.  An  assignee  or  purchaser,  pendente 
iitet  may  file  a  supplemental  bill  in  the 
nature  of  a  cross  bill,  for  the  purpose  of 
making  himself  a  party  to  the  pending 
suit,  and  thus  to  have  his  rights  pro- 
tected.    Whilbeck  v.  Edgar,  4:27 

18.  Held  accordingly,  where  during  an 
abatement  of  a  suit  for  the  foreclosure 
of  an  old  mortgage  of  more  than 
twenty  years  standing,  one  of  the  de- 
fendants in  possession  claiming  in  fee, 
executed  a  mortgage  to  a  non-resident 
of  the  state,  who  on  the  revivor  was 
made  a  party,  but  not  served  with  pro- 

•  cess  or  actually  notified  ;  and  who  af- 
terwards assigned  his  mortgage  to  one 
who  had  no  notice  of  any  of  the  suits. 

id, 

19.  In  such  a  supplemental  bill  in  the 
nature  of  a  cross  bill,  it  is  proper  to 
ask  for  the  foreclosure  of  the  second 
mortgage  thereby  set  up,  as  well  as  for 
a  cancellation  of  the  first  mortgage . 

id. 

BUI  of  RevietB. 

90.  In  general,  a  bill  of  review  cannot 
be  brought  upon  an  interlocutory  de- 
cree.   Field  V.  WUliamaon,  613 


SI.  A  bill  of  review  cannot  be  filed  with- 
out the  special  leave  of  the  court,  nor 
except  on  giving  the  security  pre- 
acribed  on  an  appeal.  id. 


22.  A  party  who  has  appealed  from  • 
decree,  will  not  be  permitted,  while  hia 
appeal  is  pending,  to  file  a  bill  of  re* 

id. 


view. 


23.  Where  in  a  decree  against  an  infant 
defendant,. permiKion  is  given  to  him 
to  show  cause  against  the  decree  with- 
in six  months  after  he  becomes  of  age ; 
bo  cannot  at  that  period,  assail  the  de- 
cree in  any  mode  he  may  choose.  He 
must  apply  to  the  court  for  its  leave 
and  direction  as  to  the  manner  and  the 
terms  of  showing  cause.  He  cannot 
file  a  bill  of  review,  without  such  leave 
or  direction.  id. 


Plbadhto,  II. 
Demurrer, 

24.  The  omission  to  state  in  a  biU,  the 
complainants  addition  or  occupation, 
is  not  a  ground  of  demurrer.  Gose  v. 
Pettis,  403 

25.  So  of  the  omission  of  the  signaturea 
of  the  solicitor  and  counsel.  The  btU 
will  be  taken  from  the  files  on  motion, 
for  the  latter  defect  id, 

26.  It  is  a  good  ground  of  special  demor> 
rer,  under  the  17th  general  rule,  that 
the  bill  does  not  waive  the  answer  on 
oath,  when  there  is  no  vefificatinn  of 
the  bill.  id. 

27.  Where  there  was  a  good  demurrer  for 
informality,  which  the  court  would  al- 
low to  be  amended,  on  the  complain- 
ant's paying  costs,  and  the  defendant 
obtained  a  dismissal  of  the  bill  on  a 
demurrer  ore  tenus,  upon  which,  if 
alone,  he  would  have  to  pay  costs ;  no 
costs  were  given  to  either  parly.       id. 


PUa. 

28.  Where  a  defendant  pleads  that  hit  m 
a  bona  fide  purchaser  of  a  part  of  the 
premises  in  question,  in  bar  of  a  bill 
seeking  to  set  aside  a  conveyance  to 
his  remote  grantor,  on  the  ground  of 
fraud  and  breach  of  trust,  and  charg- 
ing that  parts  or  portions  of  the  prem- 
ises are  claimed  by  such  defendant, 
but  without  describing  them  ;  the  plea 
must  aver  that  he  claims  no  right  or 
title  to  or  in  any  other  portion  of  the 
premises,  except  that  described  maii4 
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vorered  by  the  plea.      Tompkin$  y. 
Antkon,  97 

S9.  ITpoD  a  replication  to  a  plea,  nothiu^ 
is  io  iaaae  except  what  is  distinctly 
averred  in  the  plea ;  and  if  it  be  es- 
tablished by  the  proofs,  it  is  a  bar  (o  so 
much  of  the  bill  as  it  professes  to 
cover,  whether  the  matter  pleaded  be 
applicable  to  the  same  or  not.         id, 

30.  Where  the  bill  waives  an  answer  on 
oath,  a  plea  of  bona  fide  purchaser,  &c., 
need  not  be  accompanied  by  an  answer 
denying  the  matters  charged  by  way 
of  notice.  id. 

31.  Such  a  plea  should  aver  that  the  de- 
fendant's grantor  was  in  the  actual 
possession  ;  but  where  the  bill  charged 
that  W.  had  possessed  the  premises 
claiming  them  in  fee,  from  long  ante- 
rior to  the  defendaat's  purchase  until 
the  commencement  of  the  suit,  and 
that  the  latter  and  also  one  H.  claimed 
under  W. ;  and  the  plea  averred  a  pur- 
chase from  H.  who  was,  or  pretended 
to  be  seised  and  actually  possessed ; 
it  was  held  to  show  sufficient  color  of 
title  in  the  defendant's  grantor.        id. 

39.  A  plea  that  the  defendant  is  a  bona 
fide  purchaser  for  a  valuable  conside- 
ration, without  notice,  must  show  to 
whom  the  consideration  was  paid,  as 
well  as  its  actual  payment  before  re- 
ceiving Notice  of  the  complainant's 
equities.     Tompkins  v.  Wardf        594 

33.  Such  a  plea  necessarily  admits  the 
charges  in  the  bill  which  go  to  make 
out  the  complainant's  title,  so  far  as  it 
is  independent  of  the  defendant's.  It 
is  incompatible  for  the  defendant,  by 
his  answer,  in  support  of  such  a  plea, 
to  put  in  issue  any  fact  stated  in  the 
bill,  which  does  not  tend  to  countervail 
or  disprove  the  defence  set  up  by  the 
plea.  id. 

34.  In  the  answer  with  a  plea  of  bona 
fide  purchase,  &c.,  the  defendant  must 
deny  every  allegation  in  the  bill,  which, 
if  admitted,  would  fix  him  with  notice, 
actual  or  constructive  ;  but  when  the 
facts  alleged  are  not  within  his  personal 
knowledge,  he  is  merely  to  deny  notice 
thereof ;  he  is  not  to  deny  their  exis- 
tence besides,  thereby  creating  unno- 
cessary  collateral  issues.  id. 

35.  Where  the  bill  contains  no  averment 


as  to  the  payment  of  the  consideration 
of  the  defendant's  purchase,  the  an- 
swer in  support  of  a  plea  of  bona  fide 
purchase,  &>c.,  should  not  repeat  the 
averments  of  the  plea,  touehing  the 
payment  of  the  consideration.  id. 

36.  Where  there  are  negative  ayerments 
in  a  plea  of  adverse  possession  claim- 
ing title  in  severalty,  to  the  effect  that 
the  defendant  has  never  paid  or  ac- 
counted for  any  rents  or  profits ;  and 
has  never  held  or  possessed  the  land 
in  common,  or  undivided,  Slc.  ;  the 
principal  burthen  of  proof  is  upon  the 
complainants.  The  defendants  ara 
only  bound  to  , raise  a  presumption 
from  their  acts  in  respect  of  the  prop- 
erty, its  use  and  disposal,  that  no  such 
facts  exist  ;  which  presumption  must 
be  rebutted  by  proof  on  the  other  side. 
Bogardus  v.  Trinity  Church,        633 

37.  In  support  of  a  plea  in  equity,  the  de- 
fendants are  bound  to  prove  only  its 
substance,  and  to  such  an  extent  as 
will  maintain  the  bar  which  it  interpo- 
ses to  the  suit.  id, 

38-  Where  the  defence  stated  in  the  plea, 
was  an  adverse  possession  under  a 
claim  of  title  exclusive  of  any  other 
right,  for  a  period  of  one  hundred  and 
twenty>five  years,  before  the  suit ;  the 
legal  point  of  the  defence  is,  that  the 
defendant  has  maintained  such  pos- 
session long  enough  to  bar  a  writ  of 
right ;  and  proof  of  such  a  possession 
and  claim  for  sixty  years  anterior  to 
the  revolution,  was  held  to  support  the 
plea.  And  the  like  proof  for  forty -four 
years  next  preceding  the  snit,  was  held 
to  support  the  plea,  irrespective  of  the 
prior  possession.  id. 


Anno^r  and  Exeeptiona, 

39.  Exceptions  to  an  answer  do  not  lie 
for  irregularities  in  the  practice.  Ver* 
mUya  v.  iJhrietie,  376 

40.  By  excepting  for  insufficiency,  tho 
complainant  necessarily  assumes  that 
the  answer  is  valid,  and  properly  before 
the  court.  id. 

41.  The  verification  of  an  answer,  taken 
abroad,  it  was  alleged,  was  not  prop- 
erly authenticated ;  whereupon  the 
complainant  excepted  to  certain  por- 
tions of  the  answer  for  instifficiencyi 
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nXymg  tolely  apon  its  beinfr  no  aniwer 
by  reason  of  the  defect  io  its  verifica' 
iiou.  Held,  that  he  had  mistaken  his 
remedy,  which  was  by  moviog  to  take 
it  from  the  files  of  the  conrt  id. 

42.  On  a  motion  to  dissolve  an  injonc- 
tion  on  an  answer  sworn  io  England, 
the  oonrt  will  not  treat  it  as  no  an- 
swer, or  as  an  unsworn  answer,  be- 
cause certified  by  a  master  of  a  conrt 
instead  of  a  clerk,  or  because  the  seal 
is  impressed  on  the  paper  instead  of 
Irafei'orwaz.  The  complainant  should 
present  these  objections  on  a  motion 
to  take  the  answer  from  the  files,     id. 

43.  It  is  irregular  for  a  married  woman 
to  answer  separately  from  her  bus- 
band,  without  the  onier  of  the  court. 
Toole  T.  Do  Key,  385 

44.  The  party  who  desires  the  wife  to  put 
in  a  separate  answer,  must  apply  for 
leave  ;  the  hnsband,  if  he  seek  to  be  re- 
lieved from  a  joint  answer ;  the  wife,  if 
she  desire  for  any  cause  to  answer  se- 
parately ;  and  the  complainant,  if  he 
require  a  discovery  from  her,  irrespec- 
tive of  her  husband.  id. 

4h.  It  is  irregular  for  the  wife  to  put  in  an 
answer  with  her  husband,  without  an 
order  of  the  conrt,  where  the  bill  has 
already  been  taken  as  confessed  by 
him.  And  this  is  so,  although  the  com- 
plainant put  her  under  an  order  to 
answer  or  fro  eonfuoo*  id. 


46.  Where  the  wife  appears,  after  the  bill 
has  been  taken  as  confessed  against  the 
husband ;  the  complainant  may  pro- 
ceed with|  the  usual  order  that  the 
wife  answer,  or  that  the  bill  be  taken 
as  confessed  by  her.  id. 

See  Peaoticb,  19. 


POWER. 

See  Invants,  5. 

TausT,  dec,  7  to  9. 
Will,  5,  6. 


PRACTICE. 

I.  Signing  hiU,  nmrneo,  additiono  and 

avormonts, 
9«  infunetiou* 


3.  NeExeaU 

4.  ilnnofTt  Verifieation  and  ExeeptiomS. 

5.  ^nsieer  of  Married  Wonaii. 

6.  Infant  and  Ouardian  ad  Uiem.     /a* 

fant  showing  cauoe  againot  decree. 

7.  Amendment. 

8.  Contempt. 

9.  Security  for  eoete. 

10.  Motion  jor  Receiver. 

11.  Viemieeal  and  euhtequent  Proceed^ 

inge. 
13.  Setting  aeide  notice. 

13.  Production  and  Delioery  of  Doern^ 

mente. 

14.  Opening  Proofe. 

15.  Parol  Agreement  in  open  court* 

16.  Petition  after  decree. 

17.  Liberty  to  apply  and  Further  DireC' 

tione. 

18.  Mode  of  Sale  and  Re-Sale. 

19.  Paying  and  Bringing  into  Court. 

30.  Appeal  and  Staying  Proceedingo. 

31.  Dieckarging  truotee  on  petition. 


PaAOncB,  Id 

Signing  bill,  namee,  addittone  and 
aoermente. 

1.  The  omission  to  state  in  a  bifl,the  com- 
plainants addition  or  occupation,  b  not 
a  ground  of  demdrrer.  Chne  v>  Pet' 
tie,  403 

3.  So  of  the  omission  of  the  ngnatures  of 
the  solicitor  and  counseL  The  bill  will 
be  taken  from  the  files  on  motion,  for 
the  latter  defect  id. 

3.  It  is  a  good  ground  of  special  demur- 
rer, under  the  1 7th  general  mle,  that 
the  bill  does  not  waive  the  answer  on 
oath,  when  there  is  no  verifieation  of 
the  biU.  id. 


2.  Injunction* 

4*  lu  a  ease  of  imminent  danger  of  In- 
jury to  the  complainant,  the  court  may 
after  appearance,  allow  a  temporary 
injunction  to  issue  apon  proposed 
amendments  to  the  bilf,  granting  at 
the  same  time  an  order  to  show  canoe 
why  tne  bill  should  not  be  so  amended, 
and  the  injunction  contlnned.  Hayea 
▼.  Hayer,  4SS 

5.  A  motion  for  an  injunction,  alter  u>- 
pearanoa  and    upon  notioa  nay  b# 
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Inada  and  iMited,  upon  each  affidayiU 
as  either  party  may  be  able  to  produce. 
Tbe  iDJanction  can  be  (rranted  only  on 
the  ease  made  by  the  bill,  but  that 
case  may  be  eetabliabed  by  affidavits 
Blunt  ▼.  Hay,  363 

See  Plkadino,  15. 

^.  Where  an  injunction  bill  is  amended 
on  leave,  the  injunction  continues  in 
force,  although  the  order  granting  leave 
is  silent  on  the  subject.  Selden  v.Ver- 
milya,  573 

?.  The  voluntary  dismissal  after  answer, 
of  an  injunction  bill,  shows  presump- 
tively, that  the  complainant  was  not 
equitably  entitled  to  the  injunction,  and 
entitles  tbe  defendant  to  a  reference  to 
ascertain  his  damages,  where  the  usual 
bond  has  been  given.  Mutual  SafHy 
Im,  Co.  v.  Robirtt,  592 

8.  On  a  motion  to  dissolve  an  injunction 
on  an  answer  sworn  in  England,  the 
court  will  not  treat  it  as  no  answer,  or 
as  an  ui{sworn  answer,  because  certi- 
fied by  a  master  of  a  court  instead  of 
a  clerk,  or  because  the  seal  is  impres- 
sed on  the  paper  instead  of  wafer  or 
wax.  The  complainant  should  pre 
sent  these  objections  on  a  motion  to 
take  tbe  answer  from  the  files.  Ver- 
milya  v.  Christie,  376 


3.  Ne  Exeat. 

9.  A  suit  in  this  court,  by  a  judgment 
and  execution  creditor,  to  reach  equi- 
table interests,  things  in  action  and 
effects,  is  an  equitable  and  not  a  legal 
demand;  and  the  defendant  may  be 
arrested  on  a  ne  exeat  therein.  Elling' 
wood  T.  Stevenmn,  366 


4  Answer,  Verification  and  Exeef  turns. 

10.  Exceptions  to  an  answer  do  not  lie 
for  irregularities  in  the  practice.  Ker- 
milya  v.  Christie,  376 

11.  By  excepting  for  insufficiency,  the 
complainant  necessarily  assumes  that 
the  answer  is  valid,  and  properly  before 
the  court  td. 

19.  The  verification  of  an  answer,  taken 
abroad,  it  was  alleged,  was  not  pro- 
perly anthentieated ;  whereupon  the 


complainant  excepted  to  certain  por- 
tions of  the  answer  for  insofliciency, 
relying  solely  upon  its  being  no  answer 
by  reason  of  the  defect  in  its  verifica- 
tion. Held,  that  he  had  mistaken  his 
remedy,  vvhich  was  by  moving  to  take 
it  from  the  filtfs  of  the  court.  id. 

See  PaAorroB,  8. 


5.  Answer  of  Married  Womftn. 

13.  It  is  irregular  for  a  married  woman  i9 
answer  separately  ftom  her  husband, 
without  the  order  of  the  court.  Tools 
V.  De  Kay,  385 

14.  The  party  who  desires  the  wife  to  pat 
in  a  separate  answer,  must  apply  for 
leave  ;  the  husband,  if  he  seek  to  be  re* 
lieved  from  a  joint  answer ;  tbe  wife.  If 
she  desire  for  any  cause  to  answer  se- 
parately, and  the  complainant,  if  he 
require  a  discovery  from  ber,  irrespec- 
tive of  her  husband.  id. 

15.  It  is  irregular  for  the  wife  to  put  in 
an  answer  with  her  husband,  without 
an  order  of  the  court,  where  the  bill 
has  already  been  taken  as  confessed  by 
him.  And  this  is  so,  although  the 
complainant  put  her  under  an  order  to 
answer  or  pro  eonfesso.  id. 

16.  Where  the  wife  appears,  after  the 
bill  has  been  taken  as  confessed  against 
the  husband-;  the  complainant  may 
proceed  with  the  usual  order  that  the 
wife  answer,  or  that  the  bill  be  taken 
as  confessed  by  l^er.  id. 


6.  Infant,  and  Guardian  ad  Litem;  /n- 
fant  Rawing  cause  againtt  decree. 

1 7.  Where  afker  a  decree,  containing  It- 
berty  to  apply,  there  is  an  accession  of 
new  parties  in  interest ;  on  a  petition 
to  the  court,  a  guardian  ad  litem  for 
the  infant  new  parties,  will  be  ap- 
pointed ex  parte,  to  represent  them  on 
the  petition  and  hearing.  Butler  v. 
HaUey,  354 

18.  Where  in  a  decree  against  an  infant 
defendant,  permission  is  given  to  him 
to  show  cause  against  the  decree  within 
six  months  after  he  becomes  of  age ; 
he  cannot  at  that  period,  assail  the 
decree  in  any  mode  he  may  choose. 
He  most  apply  to  the  court  for  Its 
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leave  and  direction  >  as  to  the  manner 
and  the  terms  of  showing  cause  ;  and 
if  he  file  a  bill  of  review  withoat  leave 
and  without  security,  it  will  be  set 
aside.    Field  v.  WilliaiMOfh  613 

19.  An  infant  defendant,  without  regard 
to  his  answer,  may  make  at  the  bear- 
ing, any  objection  to  the  relief  which 
the  case  discloses,  whether  it  was 
apparent  on  the  bill  itself,  or  comM 
out  in  the  testimony.  Jone$  v.  St, 
John,  208 

7.  Amendment. 

20.  An  order  to  amend  the  bill,  obtained 
before  appearance,  is  regular  and 
valid,  though  the  defendant  appears 
before  the  amendments  are  actually 
prepared  and  filed.  Selden  v.  Ver- 
milya,  573 

21.  In  a  suit  commenced  before  a  vice- 
chancellor,  who  has  no  jurisdiction  of 
the  parties  or  of  the  subject  matter,  he 
has  no  authority  to  make  an  order 
permitting  the  plaintifiT  to  amend  his 
bill  by  adding  proper  parties  residing 
within  the  jurisdiction.  The  court  can 
make  no  order  whatever,  in  a  suit  so 
situated.     Cromwell  v.  Cunningham, 

3ti4 

22.  Where  an  important  defect  in  a  plea, 
is  apparently  a  mere  slip,  and  the  de. 
fence  set  up  narrows  much  the  grounds 
of  litigation  between  the  parties ;  the 
court  instead  of  overrulingit,  will  per- 
mit it  to  be  amended.  Tompkine  v. 
Anthan,  120 

8.  Contempt* 

23.  A  party  who  is  in  contempt  for  dis- 
obeying an  order  of  the  court,  cannot 
obtain  relief  which  rests  upon  the  fa- 
vor of  the  court,  until  the  contempt 
be  purged.  On  this  ground,  a  motion 
to  open  a  default  for  not  answering, 
was  denied.  EUingwood  v.  Steven- 
eon,  366 

24.  A  defendant  committed  for  contempt, 
in  violating  an  injunction  by  selling 
property  equitably  belonging  to  the 
complainant,  after  two  months  impris- 
onment, applied  to  be  discharged  on 
the  ground  that  he  bad  no  means  to 

{>ay  the  fine  imposed  on  him  equiva- 
ent  to  the  value  of  the  property.    The 
application  was  refused,  because  the 


defendant,  instead  of  aokaowledgiof 
his  error,  denied  the  offence  of  which 
he  bad  been  convicted  ;  and  tbos  im- 
paired the  credibility  of  his  statement 
as  to  his  ability  to  pay  the  fine.  Pal' 
mer  v.  Kelly,  575 


:f.  Security  for  Coete. 

'25.  One  surety  is  sufficient  in  a  bond  for 
security  for  coets  in  behalf  of  a  non- 
resident complainant ;  although  the 
bond  be  not  executed  by  the  complain- 
ant or  his  agent  Mieklethwaite  v. 
Rhodee,  434 

26.  It  if  not  a  valid  ground  of  exception  to 
a  surety  in  such  a  bond,  that  he  is  the 
solicitor  for  the  complainant  id. 

27.  .The  defendant  is  entitled  to  move  for 
security,  after  demurring  to  the  bill.  id. 

28.  Where  a  defendant  after  serving  a 
petition  for  security  for  costs,  and  be- 
fore the  day  on  which  he  proposes  to 
move,  receives  notice  that  security 
has  been  filed,  with  a  copy  of  the  sure- 
ty's affidavit  of  jusiificaUon,  he  ^onld 
countermand  his  petition ;  if  he  per- 
sist in  moving,  he  w'Hl  be  chai^ged  with 
costs.  t^. 


10.  Motion  for  Receiver. 

29.  On  a  motion  for  a  receiver,  founded 
on  the  invalidity  of  a  general  assign- 
ment made  by  one  partner  without  the 
knowledge  of  the  other,  the  court 
reserved  the  question  of  validity,  and 
there  being  no  charge  that  the  assignee 
was  not  fully  responsible,  nor  any  rea^ 
son  to  believe  the  funds  in  bis  hands  to 
be  insecure,  denied  the  motion.  Hayee 
V.  Heyer,  485 

30.  On  a  motion  for  a  receiver,  affidavits 
may  be  read  in  support  of  the  bill ;  but 
they  cannot  be  read  to  enlarge  the 
case  made  by  the  bill.  id. 

31.  Where  mortgaged  premises  are  so 
situated  that  they  cannot  be  sold  in 
parcels,  a  receiver  of  the  roots  will  be 
appointed,  on  a  part  only  of  the  mort- 
gage debt  falling  due,  provided  the  oth- 
er requisite  facts  be  made  to  appear, 
viz.>  the  insufficiency  of  the  premises 
in  value  to  pay  the  debt  and  costs,  and 
the  insolvency  or  responsibility  of  ihm 
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.  party  penonally  liable  to  pay  the  debt. 
Quiney  t.  Cheeaeman,  405 

32.  If  the  premises  can  be  eold  in  parcels, 
so  that  a  lale  of  part  will  satiafy  the 
debt  io  arrear,  with  coati,  (the  entire 
debt  not  being  payable,)  a  receiver 
will  not  be  appointed  over  the  entire 
property.  id. 

See  Recbivxr. 


11.  DiamiMal  and  Suhaequent  Proceed- 
ing$. 

33.  After  a  voluntary  dismiMal  of  hti* 
■nit  by  the  complainant,  the  cause  will 
be  stricken  from  the  calendar,  but 
motions  may  still  be  made  in  the  suit 
Mutual  Safety  In$.  Co.  v.  JRo6erl<, 

592 


12.  Setting  aside  a  notice, 

34.  A  notice  is  not  sach  a  proceeding  as 
will  be  set  aside  on  motion,  although 
irregular.  id. 


13.  Production  and  Delivery  of  DocU' 
ment9. 

35.  The  production  of  documents  by  the 
defendants  on  motion,  for  the  purpose 
of  aiding  the  complainant  in  sustaining 
his  suit,  is  in  the  nature  of  an  excep- 
tion to  the  defendant's  answer;  and 
where  an  exception  would  not  be  sus- 
tained, if  the  bill  had  called  for  a  full 
statement  of  the  document  io  the  an- 
swer, a  motion  for  its  production  will 
not  be  granted,  although  the  answer 
admit  its  custody.  Carpenter  v.  Ben- 
eon,  496 


14.  Opening  Proof e. 

38.  On  a  motion  to  open  the  proofs  and 
introduce  further  testimony,  after  the 
hearing  of  a  cause,  it  is  necessary  that 
the  party  shall  depose  to  his  ignorance 
of  the  existence  of  the  testimony  at  the 
time  of  the  hearing.  The  solicitor's 
affidavit  to  that  point  is  insufficient. 
Bogardue  ▼.  Trinity  Church,        369 


15.  Parol  Agreement  in  Open  CourU 
See  Agrumsnt,  1  to  3. 

16.  Petition  after  Decree. 

39.  When  by  reason  of  new  facts,  addi- 
tional and  anxiliary  provisions  are  re- 
quisite to  carry  the  decree  into  effect, 
after  disposing  of  the  points  reserved  ; 
such  facts  may  be  brought  forward  by 
petition,  and  the  court  will  hear  the 
petition,  with  the  cause  itself  on  the 
further  directions.    Butler  v.  HaUey, 

354 

40.  The  same  course  may  be  pursued, 
when  there  has  been  a  change  of  par- 
ties or  the  accession  of  new  parties  in 
interest,  since  the  decree,  but  not  of 
such  a  character  as  to  require  a  formal 
revivor.  id, 

41.  The  complainant's  right  to  a  thing  in 
action,  being  established  by  the  de- 
cree in  a  suit,  the  court  will  on  petition, 
enforce  it  against  one  to  whom  the  de« 
fendant  has  assigned  such  thing  in  ac- 
tion, pendente  lite.    Jackeon  v.  Loeee, 

381 


36.  Such  production  will  not  be  ordered,    ^^  j^^^    ^  ^  ^     and  further  direc- 
therefore,  where  an  answer  on  oath  is  y       rr  :f'        j 

waived  id. 


37.  In  respect  of  documents  belonging  to 
the  complainant,  which  may  be  mate- 
rial to  him  on  a  reference,  and  which 
are  withheld  from  him  by  the  defend- 
ant, the  court  will  order  their  restora- 

•  tion,  with  a  provision  that  no  use  be 
made  of  the  order,  or  the  fact  of  resto- 

<  ration,  or  any  circumstance  connected 
with  it,  by  way  of  evidence  in  the 
cause.  id. 


tione. 


42.  Where  "  liberty  to  apply'^  simply,  is 
reserved  in  a  decree,  the  court  may 
proceed  upon  it  summarily.  Butler  t. 
HaUey,  354 

43.  But  when  the  reservation  is,  **  liberty 
to  apply  for  further  directione,"  the 
cause  must  be  regularly  set  down  for 
a  hearing,  and  the  court  will  not  pro- 
ceed on  a  petition  only.  id. 
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18.  Modt  of  Sale,  and  Re-Sait. 

44-  Wh«re  the  mortgaged  preznitet,  were 
clearly  worth  more  Siao  the  debt  and 
costa,  aad  were  laid  out  ia  oily  lota, 
the  decree  of  forecloaare  and  aale, 
permitted  the  owners  of  the  eqoity  of 
redemptioD,  to  direct  in  what  order 
the  lota  should  be  sold  Wtdworik  v. 
Farnun  Loan  and  Trnsi  Co,  51 

45.  Where  a  defendant  in  a  foreclosure 
suit,  liable  for  the  defieienoyi  if  any, 
and  who  is  intending  to  attend  the  sale 
and  prepared  to  bid  for  his  protection, 
is  prevented  by  accidental  causes, 
(although  he  used  reasonable  dili- 
gence,) from  attending  or  being  repre- 
aented  at  the  sale  of  the  premises, 
whereby  the  same  were  sold  for  one- 
third  of  their  ralue,  leaving  a  large 
deficiency  against  such  defendant ;  the 
court  ordered  a  m-sale.  Hoppock  ▼. 
Conklin,  58S 

46.  It  was  held  to  be  reasonable  dili- 
gence in  such  party,  to  write  by  mail 
to  an  agent  of  sufficient  pecuniary 
ability,  when  the  party  himself  was 
precladed  from  attending  the  sal^,  and 
his  previous  conversations  with  the 
complainant  and  his  solicitor,  were 
such  as  to  induce  him  to  believe  that 
they  would  not  suffer  the  mortgaged 
premises  to  be  sold  for  less  than  the 
debt  and  costs.  id, 

47.  The  complainants  who  were  trustees, 
bid  in  mortgaged  premises  at  a  sale 
on  foreclosure,  for  a  third  of  their  val* 
ue,  under  such  circumstances  of  si|r* 
prise  as  to  other  parties  in  interest, 
that  the  court  ordered  a  re-sale.  Held, 
that  the  trustees  were  right  in  de- 
clining voluntarily  to  relinquish  the 
purchase,  and  were  entitled  to  their 
costs  and  charges  in  resisting  the  mo- 
tion for  a  re-sale.  id. 


19.  Paying  and  Bringing  into  Court, 

48.  **  Paying  into  court  *^  and  "  bringing 
into  court,*'  where  used  in  the  statiites 
and  roles  of  court,  or  in  decrees ;  mean 
paying  to  or  depositing  with,  the  regis- 
ter, assistant  register  or  derk,  of  that 
branch  of  the  court  in  which  the  suit 
is  pending  or  the  decree  was  ant^red. 
Letmtt  T.  Dojjaunayt  480 


SO.  A^ppud,  and  Buying  PnaoUmg*. 

49.  It  is  a  sofficient  compliance  with  th* 
eighty- third  aection  of  the  statute  regv- 
lating  appeals  from  decrees  of  tlie  oooit 
of  chancery,  for  the  appellant  to  de- 
posit with  the  clerk  of  the  court  where 
the  decree  is  entered,  the  artidea  re- 
quired by  the  decree  to  be  aasigned  or 
delivered  by  such  appellant.  id, 

50.  No  previous  order  of  the  court  is  ne« 
eessary  for  such  deposit,  where  the 
articles  consist  of  secnritiea  and  state 
stocks.  id, 

51.  If  the  articles  oonsiat  of  merehandixa 
or  other  propetty  which  the  eleik 
cannot  receive  and  Iwep  in  his  office, 
the  appellant  mnat  apply  to  the  court 
for  the  appointment  of  an  officer  or  re- 
ceiver with  whom  the  same  may  b« 
deposited,  as  provided  in  the  same  sec- 
tion of  the  statute.  id, 

52.  It  is  the  duty  of  the  clerk,  to  receiva 
and  preserve  all  aecoritiea  depoeited 
with  him  pnrsnant  to  each  statnteo, 
rules  and  decrees. 


53.  iS!eiii6.  It  is  his  dn^,  if  bills  reoeiva- 
ble  be  deposited,  which  are  about  to 
mature,  on  being  apprised  of  it,  and  the 
expense,  if  any,  being  tendered;  to 
oaose  aaeh  bills  to  be  presented  and 
protested.  id. 

54.  The  stay  of  proceedings  on  appeals 
from  chancery,  provided  by  the  statute, 
is  confined  to  proceedings  in  the  suit  in 
which  the  decree  appealed  from  is 
made.    WUkto  v.  Henry,  390 

55.  It  does  not  prevent  the  party  who  waa 
snccessfol  below,  from  prosecuting  in 
the  same  or  another  court,  while  tha 
appeal  ia  depending,  a  domand  which 
waa  involved  in  the  former  aait,  bat 
was  not  decided  by  the  decree.         id, 

56.  The  coort  in  which  snch  new  action  ia 
brought,  will  on  motion  exercise  its  dia- 
cretion  as  to  suspending  the  suit  nntil 
the  appeal  be  detezroined.  id. 

57.  A  party  who  has  appealed  fimn  a 
decree,  will  not  be  permitted,  while 
his  appeal  is  pending,  to  file  «  bill  of 
review.    Fiald  i,  VmimnMm,       613 
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9]*  Discharging  Trustee  on  Petition- 

58.  On  a  truttee  applyiogr  to  be  discharged 
from  hie  trast,  there  beiiif|r  no  caaee 
/or  it  other  than  his  wish  to  be  relieved 
from  ita  duties ;  the  court  will  impose 
•8  terms  of  dischargfing  him,  that  he 
bear  the  costs  of  the  petition  and  the 
appointment  of  a  new  trustee,  and  that 
he  be  not  allowed  any  commissions  on 
the  capital  of  the  trust  estate.  Mnt' 
terofJonee,  615 


59.  On  the  court  appointing  a  new  trus- 
tee, security  cannot  be  dispensed  with, 
if  there  are  infant  benefieiariet.        id. 

See  Etidencb,  9  to  11. 

Husband  aitd  Wivb,  3.  4. 
Lis  Prndens,  2,  3. 
Mortgage,  3,  30,  31. 
Pleading,  3,  4,  13. 
Res  Adjudioata,  3,  7. 


PRESCRIPTION. 

Whether  the  nninterrupted  enjoyment 
of  light  and  air  over  adjoining  land, 
by  a  tenement,  for  twenty  years  or  any 
longer  period  ;  will  confer  a  right  to 
the  continuance  of  such  enjoyment? 
Quere.  Banks  ▼.  American  Tract 
Society,  438 


PRINCIPAL  AND  AGENT. 

1.  A  consignor  may  file  a  bill  and  have 
an  injunction  and  a  receiver  against  his 
factor,  in  case  of  misconduct  or  insol- 
vency  of  the  latter,  whereby  his  prop- 
erty is  endangered.  And  this  too, 
though  the  consignment  be  to  sell  on 
a  commission  del  credere*  Mickleth- 
waite  V.  Rhodes^  434 

2.  An  agent  entrusted  with  the  collec-  2, 
tion  of  a  mortgage,  caused  the  premi- 
ses to  be  bid  off  for  his  own  benefit, 
at  the  sale  on  the  foreclosure,  for  less 
than  their  value,  and  for  less  than 
a  third  of  the  debt;  the  mortgagor 
being  insolvent.  Held,  that  the  pur- 
chase must  be  deemed  to  have  been 
lor  the  benefit  of  his  principal.  Moore 
▼.  Moore,  37 

3.  Proof  that  the  principal  limited  him 
to  bid  less  than  the  sum  for  which  he 
bought  the  premises,  will  not  support 

Vol.  IV.  101 


such  a  purchase ;  unless  it  were  ahoWn 
that  all  the  facts  bearing  upon  the 
expediency  of  the  principal's  buying 
the  property,  were  communicated  to 
the  latter.  id. 

See  Colonial  Laws,  1,  4,  5. 


PRIV1E& 
See  XJsukr,  1,  6,  7. 


PURCHASE. 
See  Bona  Fide  PuRCBAtxM. 


PURCHASES  BY  FIDUCIARY. 
See  Trust,  dtc.|  14  to  23. 


RECEIVER. 

1.  Where  a  partnership  in  conducting  an 
insane  hospital  and  an  immigrant  la- 
zaretto, was  broken  np  by  controv^r- 
sies  between  the  partners,  who  com- 
menced cross  suits  in  equity,  and  could 
not  agree  which  of  them  should  Con- 
tinue the  establishment;  the  eottrt 
appointed  a  receiver,  with  directions 
to  sell  immediately  the  lease  of  the 
premises  occupied,  the  movables  and 
the  good  will  of  the  bosiffesB,  and 
restrained  the  parties  (except  those 
who  might  purchase  at  the  sale,)  from 
conducting  the  same  busiDesi  directly 
or  indirectly,  in  the  city  where  the 
partnership  had  been  carried  on.  Wil- 
liams V.  Wilson,  379 


Where  mortgaged  premises  are  so 
situated  that  they  cannot  be  sold  in 
parcels*  a  receiver  of  the  rents  will  be 
appointed,  on  a  part  only  of  the  mort- 
gage debt  failing  due,  provided  the 
other  requisite  facts  be  maide  to  appear, 
viz.,  the  insufficiency  of  the  premises 
in  value  to  pay  the  debt  and  costs,  and 
the  insolvency  or  irresponeibiHCy  of  the 
party  personally  liable  to  pay  the  debt 
Quinsy  v.  Cheeseman,  405 

If  the  premises  can  be  sold  in  parcels, 
SO  that  A  sale  of  pari  will  tetisfy  the 
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debt  in  amar,  with  coatiiy  (tbe  entire 
debt  not  being  payable,)  a  receiyer 
will  not  be  appointed  over  the  entire 
property.  id, 

4.  A  receiver,  vested  with  the  title  to 
property,  real  and  peieonal,  under  a 
decree  of  the  court,  in  a  suit  to  reach 
the  efiecta  of  a  judgment  debtor  in  the 
hands  of  third  parties,  which  decree 
directs  that  the  defendants  deliver  such 
property  to  tbe  receiver,  under  the  di- 
rection of  a  master,  that  he  be  put  in 
possession  of  the  real  estates,  that  the 
tenant!  attorn  to  him  ;  that  he  receive 
the  rents  and  income^  pay  taxes  and 
assessments,  redeem  from  sales  for 
taxes;  Ac.,  and  account  and  pay  into 
court  half  yearly  ;  is  entitled  to  bring, 

I  the  decree  into  the  master's  office  and 
proceed  to  possess  himself  of  such  prop- 
erty under  its  provisions.  Iddingt  v. 
Bruen,  417 

5.  A  receiver  represents  the  interesis  of 
all  the  parties  in  the  property,  which 
interests  are  often  various  and  con- 
flicting, and  sometimes  involved  in 
doubt.  It  is  bis  duty  to  protect  the 
property  intrnsted  to  him,  to  the  best 
of  his  ability,  for  ail  those  interests, 
vnthont  being  controlled  by  the  rep- 
resentatives of  any  one  of  them.        id, 

B.  llie  reeeiyer  of  an  insolvent  corpor- 
ation, may  maintain  a  suit  to  avoid 
usurious  transactions  entered  into  by 
the  company  which  he  represents. 
Leamtt  t.  DeLaynay,  38 1 

See  PAaTNBRSBip,  10, 11. 


RECORDING  ACTS. 
See  MoRTGAOB,  6  to  8. 

REUtilOUS  SOCIETY. 
See  CiMnTBaT,  1  to  3. 

RES  ADJUDICATA. 

1.  A  co-ordinate  tribunal  cannot  review 
the  decision  of  the  court  made  upon  an 
application  for  the  disposal  of  an  in- 
fant's equitable  estate.  PiUhtr  v. 
Carter,  1 

8.  But  when  the  order  of  the  ooori  in 


such  a  case  is  obtained  by  misrepre* 
seotation  as  to  the  situation  of  tbe  pro- 
perty, and  by  concealment  of  facie 
very  material  to  the  exercise  of  the 
judgment  of  the  court ;  the  order  can- 
not be  upheld  in  favor  of  parties  partici- 
pating in,  or  chargeable  with  notice  of, 
such  misrepresentation  or  concealment. 

id. 

3.  The  principle  that  every  defence,  which 
might  have  been  set  up  in  a  sw't,  whe- 
ther actually  made  or  not ;  is  cut  off 
by  a  judgment  or  decree,  applies  to  a 
defence  &st  made  by  a  cross  biHy  which 
might  have  been  set  up  in  the  answer. 
Draper  v.  Gordon,  310 

4.  After  a  verdict  and  judgment,  in  a 
suit  at  law  for  a  nuisance,  it  is  compe- 
tent for  either  party  to  prove  in  anotlier 
suit,  on  which,  of  several  gronnds  of 
nuisance  stated  in.  the  declaration,  the 
judgment  was  given.    Blunt  y.  Hay, 

3ti8 

5.  The  decbion  of  a  vice-chancellor,  dis- 
solving an  injunction,  is  conclusive  be- 
tween the  same  parties,  in  that  branch 
of  the  court,  on  any  application  for  iis 
revival  on  the  same  state  of  facts ;  or 
on  a  new  state  of  facts,  except  upon 
leave  first  had  to  appty  anew.  Banks 
y.  American  Tract  Society,  438 

6.  But  the  dednon  does  not  eonelnde 
such  yice-chanoellor,  nor  any  judge, 
from  granting  a  perpetual  injunction 
on  the  same  state  of  facts,  at  the  final 
hearing  of  the  cause  on  the  merits,  id, 

7.  An  order  of  the  court  made  upon  a 
motion,  is  not  reo  adjudicata,  in  the 
proper  sense  of  that  terra.  id. 

See  FoauoN  Law. 


RI^ALE. 
See  pEAcncB,  45  to  47. 


SCOTCH  LAW. 
See  FoABiGN  Law. 
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SET  OFF. 
See  Dbbtor  and  Ckbditor,  15,  16. 

MOETQAOB,  13. 


SOLICITORS. 

I.  S.  having  ai^ed  to  mtJke  a  loan  on 
lands,  provided  the  title  wore  good» 
employed  M.  and  bis  law  partner,  as 
solicitors  to  prepare  the  securities,  and 
examine  the  title,  and  directed  them,  if 
all  were  satisfactory,  to  advance  the 
money,  which  S.  was  ready  to  pay 
whenever  required.  The  solicitor  pre- 
pared and  recorded  the  mortgage,  pay- 
able to  S.,  examined  and  approved  the 
title  ;  and  M.  advanced  a  part  of  the 
loan  to  the  mortgagor.  After  this,  S. 
refosed  to  procenl  with  the  loan,  and 
on  application  from  M.f  refosed  to  pay 
him  the  advance  made,  or  to  assign  the 
mortgage  to  him.  Held,  that  M.  solely, 
had  a  lien  on  the  mortgage  for  his  ad- 
vance, S.  held  the  legal  title  to  it  In 
trust  for  M.,  and  was  bound  to  transfer 
the  same  to  him  at  his  risk.  Mount  v. 
Suydam,  399 

See  Faaotiob,  25,  26. 


SPECIFIC  PERFOMANCE. 

1.  To  enable  the  court  to  enforce  specifi- 
cally, a  parol  agreement  for  an  interest 
in  lands,  on  the  ground  of  part  per- 
formance ;  each'  performance  most  be 
founded  upon  and  referable  solely  to 
the  agreement.  If  the  acts  relied  upon, 
would  have  been  done  whether  there 
were  any  agreement  or  not,  they  will 
not  relieve  the  ease  from  the  operation 
of  the  statute  of  frauds.   Wolfe  v.  Froet, 

72 

2.  A  stipulation  or  engagement,  made  by 
a  party  in  the  face  of  the  court,  touch- 
ing the  subject  matter  of  the  litigation ; 
is  a  contract  with  the  court  as  well  as 
the  adverse  party,  which  the  court  is 
bound  to  enforce  for  the  protection  of 
the  latter.  Banke  v.  American  Tract 
Society,  438 

3.  A  proffer  of  the  defendants  to  the  com- 
plainants, in  open  court,  that  if  the 
latter  would  remove  a  rear  addition  to 
their  building,  they  might  have  light 
and  air,  over  a  vacant  space  in  the 
rear  of  an  adjoining  lot  belonging  to 


the  former,  accepted  by  the  complain- 
ants, and  performed  on  their  part ;  is  a 
valid  contract  which  will  be  enforced 
In  equity.  id, 

4.  On  a  motion  to  dissolve  an  Injunc- 
tion, restraining  the  defendants  from 
further  erecting  a  building,  which  would 
deprive  the  complainants  adjoining  ten- 
ement of  light  and  air,  claimed  by 
them  by  prescription  and  by  contract ; 
the  defendants  counsel  showed  to  the 
court,  by  reference  to  their  answer  and 
a  diagram  annexed,  and  also  stated, 
that  they  had  left  an  open  space  in 
their  rear,  for  the  complainants  accom- 
modation as  well  as  their  own,  from 
which  the  complainants  tenement 
might  derive  light  and  air,  if  they 
would  take  down  a  four  story  privy 
forming  a  part  of  their  tenement,  and 
butting  against  such  open  space.  The 
injunction  having  been  dissolved,  the 
complainants,  on  the  faith  of  snoh 
statement  and  representation,  took 
down  their  privy,  and  inserted  winr 
dows  in  the  wall  of  their  tenement,  in 
the  place  of  the  doora  that  led  to  the 
privy.  The  defendants  objected,  and 
commenced  building  a  wall  acroae  the 
open  space  over  against  such  new 
windows,  intended,  to  be  carried  to  the 
height  of  such  tenement,  and  which 
would  nearly  or  quite  prevent  the  ac- 
cess of  light  and  air  to  the  same.  The 
court,  oa  motion,  restrained  the  erec- 
tion of  sueh  wall  by  the  defendants. 

id. 

5.  Equity  has  jurisdiction  to  enforce  an 
agreement  to  insure,  and  on  a  bill  for 
that  purpose,  will  compel  the  execution 
of  a  policy,  or  if  a  loss  have  occurred, 
will  decree  its  payment.  Cmrpenter  v. 
Mutual  Safety  Int.  Co,,  408 

6.  Where  a  bill  for  the  spedfio  performr 
ance  of  a  contract,  by  which  the  con), 
plainant  was  to  convey  ten  lots  to  the 
defendant,  set  forth  as  a  full  perform- 
ance on  his  part,  the  tender  of  a  deed 
of  eight  full  lots  and  the  undivided  half 
of  four  more,  without  ofiering  or  pro- 
posing to  perform  otherwise,  or  showing 
that  any  other  performance  was  in  his 
power;  the  bill  was  diimissed  with 
costs.    Roy  V.  Willink,  53^ 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statutr  ov. 
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STATUTES. 
See  CoukNiAL  Laws,  &>c.,  2,  3. 

STOCKHOLDERS. 

See  CORFORATION,  4 


SUBROGATION  and  SUBSTITU- 
TION. 

Be*  MoETOAGE,  17, to  20. 


SUPPLEMENTAL  BILL. 

See  Plbadiho,  14  to  19. 


SURROGATE. 

The  aooooBtfl  of  traileea  of  real  estate 
under  e  will,  are  not  witbiD  the  juris- 
diction  of  the  sarro^fate.  McSt/riey  t. 
McSarUy's  Executor $,  414 


TENANT  IN  COMMON. 

1.  Where  two  tenants  in  common  of 
lands,  subject  to  an  old  mortgage,  had 
become  involved  in  perplexing  claims, 
and  counter  claims :  a  severe  litigation 
between  them  haa  ensaed*  in  which 
their  joint  interests  had  been  ordered 
to  be  sold ;  and  the  same  bad  been 
sold  to  a  stranger ;  it  was  held,  that 
one  of  such  co-tenants  was  at  liberty 
to  purchase  and  hold  the  old  mortgage, 
for  his  own  benefit,  ezclasively.  And 
he  may  enforce  it  for  its  whole  amount, 
although  he  bought  it  at  a  discount 
WelU  V.  Chapman,  313 

S»  Where  one  entBrs  upon  land,  under  a 
deed  in  terms  conveying  the  whole  in 
fee,  executed  by  several  persons  de- 
scribed as  heirs  of  the  party  last  seised  ; 
the  presumption  of  law  is  that  he  en- 
tered in  severalty,  claiming  the.  whole 
land  in  fee  adversely  to  all  the  world  ; 
although  it  should  be  made  to  appear, 
that  there  were  other  heirs,  tenants 
in  common  with  his  grantors,  who  did 
not  execute  such  d'^ed.  Bogarf^wt  y. 
Trinity  Church,  633 


3.  Where  land  hu  been  held  in 
ion  for  eighty  years  under  a  grant  of 
the  whole,  claiming  the  whole  title  ; 
the  title  thus  acquired,  cannot  be  sha- 
ken or  impaired  by  an  admission  made 
by  its  then  owner,  that  the  grantor  in 
such  original  grant,  was  only  a  tenant 
in  common ;  nor  by  proof  of  the  fact 
that  he  waeeuch  tenant  in  eoramnn.  id 


TITLE, 


ON. 


See  AovKBSR  Poasi 

EVIDBNCS,  5,  8. 


TRUST  AND  TRUSTEE. 

I.  Of  TruBts  in  general,  their  natmn 

and  incidentt, 

II.  Trustee  and  Beneficiary ;  ineludimg 

the  power,  duty  ana  liability  of 
trusteeo,  their  accounting,  ana  the 
disetbtlity  of  fiduciariee  in  reepeet 
of  purenaoeo  of  property  ontruotod 
to  them, 

III.  Of  the  righto  of  eredUora  ogainH 

trust  interests, 

IV.  Of  Trusts  created  hy  Wills,  as  af- 

fected by  the  rsoiosd    statutes  / 
See  Will. 

V.  Of  Trusts  for  Creditors,'  See  Dur- 

OR  AND  CRBDiroa,  I. 

Trust  and  Trustbx»  L 

Of  trusts  in  general,  their  nature  and 
incidents- 

1.  Under  a  conveyance,  prior  to  the  re« 
vised  statutes,  in  trust  to  pscf  the  in- 
come to  the  grantors  for  life,  and  alter 
their  decease,  to  convey  the  premises 
to  the  heirs  ;  the  children  of  the  gran- 
tors, while  the  latter  survived,  and 
after  the  statutes  took  effect,  were 
held  to  have  an  equitable  and  not  a 
legal  iuterest.    Pitcher  ▼.  Carter,     I 

2.  The  CQort  of  chancery  could  author- 
ize a  trustee  to  dispose  of  an  iufant's 
equitable  estate,  as  the  court  deemed 
most  beneficial  for  his  interest.         id, 

3.  One  purchasing  at  a  great  discount, 
with  his  own  funds,  judgments  against 
a  bankrupt  firm,  at  the  instance  of  one 
of  the  partners,  and  on  his  promise  or 
assurance  that  he  will  immediately  re» 
place  the  advance  ;  there  being  no  de- 
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fmi  Of  other  noiuky  s^von  for  the 
Ailfilment  of  bqoIi  ppomiie ;  doee  not 
become  a  tmetee  for  the  partoer  or  the 
firm,  elthoojrh  eoon  after  the  parohaee 
■iioh  partner  pay  to  him  on  aocoont, 
towarde  the  amount  doe,  a  sam  i^reat- 
er  than  he  paid  for  the  jadgmenta.  Nor 
does  ouoh  payment  operate  to  extin- 
gniah  the  jad|pnente;  or  to  aatiefy 
them  beyond  the  amonnt  of  the  pay- 
ment.   Draper  t.  Oordottf  210 

A,  Where  two  tenants  in  eommon  of 
landsi  fobjeot  to  an  old  mortgage,  bad 
beoome  involved  in  perplexing  olaims, 
and  ooonter  olaims ;  a  severe  litigation 
between  them  had  ensued,  in  which 
their  joint  interests  had  been  ordered 
to  be  sold;  and  the  same  had  been 
sold  to  a  stranger ;  it  was  held,  that 
one  of  such  co-tenants  was  at  liberty 
to  pnrohase  and  hold  the  old  mortgage, 
for  his  own  benefit,  exdosively.  And 
he  may  enforce  it  for  its  whole  amonnt, 
although  ho  bought  it  at  a  discount 
WelU  V.  CUpmant  313 

5.  S.  having  agreed  to  make  a  loan  on 
lands,  provided  the  title  were  good, 
employed  M.  and  his  law  partner,  as 
soUoitors  to  prepare  the  securities,  and 
examine  the  title,  and  directed  them, 
if  all  were  satisfactory,  to  advance  the 
money,  which  S.  was  ready  to  pay 
whenever  required.  The  soUoitorB 
prepared  and  recorded  the  mortgage, 
payable  to  S.,  examined  and  appro- 
ved the  title  ;  and  M.  advanced  a 
part  of  the  loan  to  the  mortgagor. 
After  this,  S.  refused  to  proceed  with 
the  loan,  and  on  application  from  M^ 
refused  to  pay  him  the  advance  made, 
or  to  assign  the  mortgage  to  him. 
Held,  that  M.  solely,  had  a  lien  on  the 
mortgage  for  his  advance,  S.  held  the 
legal  title  to  it  in  trust  for  M.,  and  was 
bound  to  transfer  the  same  to  him  at 
his  risk.    Jlfounf  v.  Saydam,         399 

6.  On  the  court  appointing  a  new  trus- 
tee of  an  express  trust,  security  can- 
not be  dispensed  with,  if  there  are  in- 
fant beneficiaries.    Matter  of  JoneSf 

615 
See  UsuKT. 
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Truetee  and  Beneficiary  ;  jaeluding  their 
power,  duty  and  liability,  their  ae- 
camUing,  and  the  dieabuity  of  fida- 


cimien  in  reepect  of  pwtehanoo  of  prop* 
erty  eniruoted  to  them. 

7.  A  testator  having  eight  children,  by 
his  will  divided  his  estate  into  eight 
equal  parts,  one  of  which  he  gave  to 
bis  executors  in  trust,  to  hold,  manage 
and  dispose  of,  as  in  the  will  dlrectMi, 
Out  of  the  income,  they  were  to  pay 
the  testator's  son  J.,  an  annuity  of 
02500  for  life,  and  accumulate  the 
surplus  for  his  children,  dtc.  ;  with 
"full  dieeretianary power  to  the  frus- 
teeOf  and  the  eurvivore  and  eurvioor 
of  them,  to  increaee  the  annuity  dw 
ring  hie  Ufe  time."  Shortly  after  the 
death  of  the  testator,  the  trustees  in- 
creased J.'s  annuity  to  the  full  amount 
of  the  income  of  the  eighth  of  the 
estate ;  and  subsequently  they  reduced 
it  to  the  9*2500.  Held,  that  the  trustees 
had  no  power  to  reduce  the  annuity, 
either  from  the  amount  as  fixed  by  the 
will,  or  from  the  amount  as  increased 
by  them.  Maeon  v.  Maeon'e  Exeeu- 
tor*e,  fiS3 

8.  A  power  conferred  on  trustees  to  in- 
orease  an  annuity,  does  not  imply  any 
authority  to  diminiih  it  to  its  original 
standard  id^ 

9.  An  increase  of  the  annuity,  made 
intentionally,  though  in  the  belief  that 
the  increase  was  revocable,  cannot  bo 
recalled,  id, 

10.  A  trustee  in  passing  bis  accounts,  on 
being  discharged  from  his  trust  and 
transferring  the  property  to  bis  succes- 
sor, is  entiiled  to  commissions  on  the 
capital  of  the  estate,  consistiag  of 
stocks  and  bonds  and  mortgages ;  al- 
though the  same  came  to  him  from 
his  predecessor  and  were  neither  in- 
vested nor  cooverted  by  him.  Matter 
ofDePeyeter,  511 

IL  B[e  is  also  entitled  to  commissions  on 
real  estate,  which  his  predecessor  bid 
in  on  the  foreclosure  of  mortgages 
thereon  :  the  same  being  in  equity, 
peraonalty  so  far  as  the  trust  estate 
was  concerned.  id, 

13.  Semh.  The  same  principle  extends 
to  real  estate  generally,  vested  in  trus- 
tees, id. 

13.  On  a  trustee  applying  to  be  dis- 
charged from  his  trust,  there  being  no 
eause  for  it  other  than  his  wi«h  to  be 
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relieyed  from  his  doties  ;  the  court  will 
impose  as  terms  of  disoharg^in^  him» 
that  he  bear  the  costs  of  the  petition 
and  the  appointment  of  a  new  trastee, 
and  that  lie  be  not  allowed  any  com- 
missions on  the  capital  of  the  trust 
estate.   Matter  of  Jones,  615 

14.  One  of  two  trostees,  who  contracted 
for  a  joint  interest  with  the  trust  es- 
tate, in  a  purchase  of  a  cotton  mill, 
the  title  to  which  was  taken  to  the  trus- 
tees, and  the  trust  estate  was  pledged 
for  nearly  the  whole  purchase  money  ; 
after  failing  to  perform  the  terms  of 
his  contract  for  such  interest,  will  not 
^e  permitted  to  set  up,  as  owner,  any 
right,  or  claim,  inconsistent  with  the 
interest  and  advantage  of  the  trust  es- 
tate, in  dealing  with  the  premises 
Wells  V.  Chapman,  3 12 

J  5.  Where  on  such  a  purchase  the  trus- 
tee agreed  to  pay  off  the  mortgages 
given  on  the  trust  inheritance  for  the 
price  ;  and,  instead  of  so  doing,  made 
large  advances  in  conducting  the 
cotton  mill  for  the  benefit  of  the  trust 
tenants  for  life;  held,  that  he  could 
not  set  off,  or  apply,  snch  advances, 
in  reduction  of  a  prior  moitgage  on 
the  mill  bought  in  by  the  trustees,  for 
tlie  benefit  of  the  inheritance.  id. 

16.  An  agent  entrusted  with  the  collec- 
tion of  a  mortgage,  caused  the  premi- 
ses to  be  bid  off  for  his  own  benefit,  at 
the  sale  on  the  foreclosure,  for  less  than 
their  yalue,  and  for  less  than  a  third 
of  the  debt ;  the  mortgagor  being  in- 
solvent. Held,  that  the  purchase  must 
be  deemed  to  have  been  for  the  bene- 
fit of  bis  principal    Moore  v.  Moore, 

37 

17.  Proof  that  the  principal  limited  him 
to  bid  less  than  the  sum  for  which  he- 
bought  the  premises,  will  not  support 
fluch  a  purchase  ;  unless  it  were  shown 
that  all  the  facts  bearing  upon  the  ex- 
pediency of  the  principars  buying  the 
property,  were  communicated  to  the 
latter.  id, 

18.  A  trustee  cannot  become  the  pur- 
chaser of  the  property  which  he  holds 
in  trust,  adversely  to  the  beneficiary. 
IdUinge  v.  Bruen,  223 

19..  This  rule  of  equity  applies  generally 
to  a  sale  under  a  judgment  or  decree 
in  favor  of  strangers  to  the  trust     id. 


20.  The  right  to  avoid  a  Cnistee*t  pm- 
ohase  of  the  trust  property,  is  not  per- 
sonal to  the  beneficiary.  It  passes  to 
his  heirs  or  legal  representatives ;  and 
it  is  a  right  in  action  to  which  crmi- 
itors  may  become  entitled.  id. 

21.  Mortgagees  and  judgment  oreditois, 
may  purchase  at  sales  made  by  Yirtaa 
of  their  securities  ;  because  they  stand 
in  no  relation  of  trust  or  confidence 
to  the  debtor.  id, 

22.  A  purchase,  in  consideration  of  a  pre- 
cedent debt  of  a  doubtful  character, 
made  from  a  trustee  who  parchased  in 
violation  of  his  duty,  was  set  aside  in 
favor  of  the  beneficiary.  id. 

23-  A  trustee,  having  bought  the  trost 
property  at  a  mortgage  sale,  perform- 
ed valuable  services  in  preserving  and 
'securing  the  same  for  his  own  benefit. 
On  the  purchase  being  decreed  a  trust 
for  his  beneficiaries,  he  was  allowed  a 
full  remuneration,  so  far  as  such  ierri- 
ces  benefitted  the  estate.  id. 

24.  The  accounts  of  trustees  of  real  e*- 
tate,  are  not  within  the  jnrisdtctioa 
of  Uie  surrogate.  M*8orley  ▼.  M*Sorr 
ley's  Execators,  4/4 

25.  Where  such  trustees  had  accounted 
before  the  surrogate  in  good  faith,  (the 
beneficiaries  being  infants,)  the  court 
on  decreeing  an  account,  left  it  to  the 
master  to  adopt  the  result  before  the 
surrogate,  if  in  his  opinion  the  rights 
of  the  infants  were  property  secured 
there,  and  would  not  be  prejudiced  b; 
that  course. 

See  MoRTQAOB,  33. 
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TaCST  AND  TaUSTEB,  III. 

Of  the  rights  of  creditors  against  trust 
interests. 

26.The  surplus  of  an  annuity  for  life,  pay- 
able half  yearly,  out  of  the  income  of 
real  and  personal  estate,  devised  and 
given  to  trustees  by  a  will,  beyond 
what  is  necessary  for  the  support  of  the 
annuitant,  is  liable  to  the  payment  of 
his  debts.    Rider  v.  Mason,  351 

27.  Where  an  injunction  is  granted  in  fa- 
vor of  a  judgment  creditor,  to  reach  the 
surplus  of  snch  an  annuity  presump- 
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lively  shown  to  exist,  it  should  go  with- 
out the  qaaliiicBtion  as  to  trust  funds 
created  by  or  proceeding  from  othersi 
mentioned  in  the  thirty  •eighth  section 
of  the  revised  statute*,  relative  to  the 
court  of  chancery ;  or  the  oflScer  grant- 
ing it  should  cause  to  be  specified  the 
portion  of  the  trust  fund,  which  the 
judgment  debtor  may  use  for  his  sup- 
port id' 

98.  In  a  suit  by  creditors  of  an  assignor, 
against  the  assignee,  to  compel  the 
application  of  the  remaining  trust  prop- 
erty, on  the  ground  that  ue  debts  for 
which  it  was  assigned  were  all  paid  ; 
the  assignee  claimed  to  turn  the  credi- 
tors over  against  another  part  of  the 
trust  property,  which  he  had  restored 
to  the  heirs  of  the  assignor  in  full  satis- 
faction. It  appearing  that  such  res- 
toration was  upon  a  compromise  with 
the  heirs,  made  under  circumstances 
which  rendered  its  validity  doubtful ) 
it  was  held,  that  the  assignee  thereby 
acquired  no  title  to  the  residue,  which 
could  interrupt  the  creditor's  remedy 
against  the  same  in  his  hands.  Id' 
dingt  V.  Bruen,  223 
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URBAN  SERVITUDES. 
See  Easimint. 


USURY. 

1.  Privies  to  the  person  to  whom  a  loan 
is  made,  either  by  representation  or  by 
operation  of  law,  are  borrowers^  within 
the  meaning  of  the  statutes  of  usury. 
Leavitt  v.  De  Launay,  2ol 

S.  The  receiver  df  an  insolvent  corpo- 
ration or  association,  may  maintain  a 
suit  to  avoid  usurious  transactions  en- 
tered into  by  the  company  which  he 
represents.  id. 

3.  Facts  considered,  upon  which  an  osten- 
sible sale  of  foreign  bills  of  exchange 
was  held  to  be  a  han  of  credit.        id. 

4.  Loans  of  credit,  where  there  are  no 
hazards  other  than  those  incident  to 
an  ordinary  loan  of  money,  held  to  be 
within  the  usury  acts.  id. 


5.  D.  Sl  Co.  having  a  honse  in  New 
York  and  another  in  Havre,  were 
dealers  in  foreign  exchange.  N.  was 
a  banking  corporation  in  N.  Y.,  in  em- 
barrassed circumstances.  N.  obtained 
from  D.  &  Co.,  in  N.  Y.,  bills  of  ex- 
change, payable  in  francs,  in  Paris,  at 
60  days  sivht,  drawn  on  D.  &  Co.,  in 
Havre,  and  agreed  in  writing,  with  a 
deposit  of  state  stocks,  as  collateral  se- 
curity, to  return  to  D.  &,  Co.  within 
55  days  from  date,  the  same  amount  of 
francs,  in  bills  at  60  days  sight  on  Pa- 
rts, satisfactory  to  D.  &  Co.,  adding 
interest  at  seven  per  cent,  and  one  and 
a  half  per  cent  commission.  Heldf 
that  the  transaction  was  a  loan  of 
credit,  and  was  usurious.  The  agree.* 
ment  was  directed  to  be  cancelled,  and 
the  stocks  returned.  id. 

6.  A  trust  estate,  being  incumbeied  by 
a  valid  mortgage  on  which  there  was  a 
decree  of  foreclosure,  effected  a  loan 
of  a  corporation,  for  the  security  of 
which  the  mortgage  and  decree  were 
assigned  to  the  lender,  who  paid  the 
mortgagee's  demand.  The  loan  was 
usurious,  and  was  illegal  according  to 
the  charter  of  the  corporation.  Held^ 
that  there  was  no  merger  or  payment 
of  the  mortgage.  That  the  trustees 
could  waive  the  usury  and  the  illegality 
for  the  benefit  of  the  estate,  and  hav- 
ing procured  a  transfer  of  the  mort- 
gage and  decree  from  the  corporation, 
could  enforce  the  same.  And  that  a 
purchaser  of  the  mortgaged  premises, 
who,  before  such  tr^sfer,  had  ac- 
quired, by  judicial  sale,  the  equity  of 
redemption,  including  the  title  of  the 
trust  estate ;  could  not  allege  the  usury 
or  illegality  in  the  loan  from  the  cor- 
poration, to  defeat  the  lien  of  the 
mortgage  and  decree.  WelU  v.  Chap- 
man,  3^3 

7.  The  right  to  avoid  or  affirm  the 
transaction  of  the  loan,  was  not  an 
interest  in  or  attached  to  the  equity  of 
redemption.  It  was  personal  in  those 
representing  the  trust  estate ;  attach- 
ing to  them,  as  borrowen,  and  not  as 
owners  of  the  land.  {|£, 

8.  A  mortgage  drawn  for  (3000  with  in- 
terest, on  a  loan  of  (2800,  under  an 
agreement  that  the  interest  on  the  lat- 
ter, shall  as  it  falls  due,  be  added  to 
the  principal,  until  it  is  made  up  to 
93000,  and  thereupon  interest  to  be 
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paid  on  the  fall  amoant,  ii  not  aanriooa. 
Mount  ▼.  Suydam,  399 

9.  On  pving  a  mortffage,  bearin|r  intemt, 
for  part  of  an  advance  of  money,  the 
lender  took  from  the  horrower,  an 
a^ement  to  pay  to  the  broker,  an  an» 
nual  sum,  eqnal  to  abont  seven  per 
cent,  on  the  whole  advance,  nntll  the 
latter  waa  paid  np ;  designatin|^  the 
annuity  as  a  compenmtion  for  broker- 
age, and  for  any  loss  that  might  be 
BUStahied  on  merchandise,  bought  and 
sokl  by  the  borrower,  for  the  lender's 
benefit  Held,  that  the  mortgage  was 
usurious.     WelU  v.  Chapman,       313 


VESTED  RIGHTS. 
See  Colonial  Laws,  9,  3. 


VOID  AND  VOIDABLE. 
See  UscET,  6,  7. 


1¥ 


WAlVfiB. 
See  UsuKT,  6,  7. 


WILL. 

I.  Cf  the  vdlidiiy  of  TmoU  created  by 
wilUt  in  reopeet  of  the  pravUiono  of 
the  revioed  otatuteo. 

I I.  Of  the  eonotruetion  of  vaUd  tDttts, 
and  the  joeoting  of  the  intereoto  thereby 
given. 

Will,  I. 

Of  the  validity  of  the  TmeU  created  by 
wUU,  in  reepect  of  the  proticiene  of 
the  revieed  etatutee. 

1.  The  revised  statutes  restriet  the  sus* 
pension  of  the  power  of  alienation  of 
real  estate,  and  of  the  absolute  owner- 
ship of  personal  estate,  to  lives ;  and 
anthoriie  a  limitation  upon  life  only. 
V.  Pield^e  Executors,  598  | 


9.  They  do  not  admit  of  such  ■uspenmo 
for  a  term  of  years,  however  short,  or 
upon  a  limitation  dependent  in  part 
upon  life,  and  in  pan  upon  a  fixed  pe* 
riod  of  time.  wd. 

X  A  testator  having  n  large  t«al  and 
personal  eetate,  and  having  seTen 
children,  all  under  twelve  jrearsof  age, 
devised  and  gave  all  his  eetate  to  bis 
exeeutora  in  trust,  with  full  powers  to 
lease,  sell,  invest  and  re-invest  the 
same,  for  the  purpopes  of  the  timt, 
which  were  as  follows.  They  were  to 
pay  an  annuity  to  his  widow,  (who 
died  before  the  suit,)  and  were  to 
apply  so  much  of  the  estate  as  tbey 
should  think  proper,  to  the  support 
and  education  of  his  children,  until 
they  respectively  became  twenty-two 
years  of  age.  The  testator  gave  to 
each  of  his  five  sons  9)0,0(H),  to  be 
paid  to  them  by  the  trustees,  at  29, 
and  f  5,000,  to  be  paid  to  them  at  95 
yean  of  age ;  and  to  his  two  daugh- 
ters, each  $3,000,  to  be  paid  at  their 
marriage,  with  consent,  ftc,  or  at  92, 
if  unmarried.  The  tmsteee,  after  pro- 
viding for  the  payment  of  the  foregoing 
legacies,  &c.,  were  to  invest  the  whole 
residue  of  the  estate  as  they  should 
deem  most  safe  and  piodoctive,  and  to 
pay  the  income  thereof  in  eqnal  parte 
to  the  children  then  living,  and  to  the 
issue  of  either  deceased,  until  the  sons 
reepectivcly  should  become  30.  Each 
son,  was  at  30,  to  have  and  take  his 
joint  and  equal  portion  of  such  reeidue 
of  the  eetate.  As  to  the  daughter's 
shares^  they  were  to  receive  the  income 
for  life,  as  their  separate  estate,  and 
on  their  death,  the  portion  of  each  was 
to  descend  to  their  respective  heiia, 
and  next  of  kin.  If  either  of  the  chil- 
dren should  die,  before  the  devises  and 
bequests  to  them  should  vest  or  be- 
come due  and  payable,  leaving  issue  ; 
the  share  of  such  child  should  not 
lapse,  but  such  Issue  was  to  take  his 
or  her  share,  in  the  same  manner  as  it 
the  parent  had  lived  till  it  vested  or 
became  payable. 

Heldt  on  the  construction  of  the  will,  that 
the  power  of  alienation,  and  the  abso- 
lute ownership  of  the  shares  of  the 
sons  in  the  residue,  was  suspended  until 

•  they  should  respectively  become  thirty; 
that  those  nhares  were  not  divisible  or 
separable  from  the  mass  of  the  estate, 
until,  and  as  each  became  thirty ;  that 
five -sevenths  of  the  entire  capital  of 
the  estate,  wai  thui  iuspended  without 
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regard  to  any  lifiB  or  livei,  for  a  fixed 
period  of  time ;  and  that  the  trusts  of 
the  will  were  therefore  void.  id. 

4.  The  testator's  whole  plan  for  the  divi- 
sion of  his  estate,  beiog  in  effect,  de- 
stroyed by  its  conflict  with  the  rules  of 
law,  the  whole  of  the  devises  and 
bequests  for  the  children,  which  were 
embraced  in  the  trust,  were  declared 
void,  and  the  estate  directed  to  be  divi- 
ded, as  upon  an  intestacy.  id, 

5«  A  devise  of  real  estate  to,  and  for  the 
benefit  of,  four  minor  children,  not  to 
be  sold  or  divided  till  the  youngest 
survivor  shall  become  of  age  ;  and  if 
either  of  them  should  die,  his  share  to 
be  divided  among  the  survivors  ;  is 
void  as  suspending  the  absolute  power 
of  alienation,  contrary  to  law.  Mc- 
Sorley  v.  McSorU^M  Executor 9,    414 

6u  A  power  in  trust,  to  receive  the  rents 
and  profits  and  apply  them  as  directed, 
including  a  division  of  the  surplus 
among  such  four  children,  was  held  to 
be  co-equal  in  duration  with  the  limi- 
tation of  the  division  and  vesting  of 
the  estate,  and  therefore  void,  on  the 
same  ground.  id, 

7.  A  testator^  having  real  estate  with  a 
trifling  personal  property,  devised  and 
gave  the   whole  to  trustees  in  trust, 
to  receive  the  rents  and  profits,  to  sell 
the  real  estate  in  their  exclusive  dis- 
cretion, and  to    invest,  &c.    Oat  of 
the  income,  they  were  to  pay  an  an- 
nuity* to  his  mother  for  her  life,  and 
one-third  of  the  net  income  to  his  wife 
during  her  life.    The  residue  of  the 
income  was  to  be  divided  into  three 
equal  parts ;  one  of  which  the  trustees 
were  to  pay  to  his  son  J.  during  his 
life,  and  if  J.  died  childless,  then  his 
•hare  was  to  vest  in  the  testator's  sur* 
yiving  children.    Another  third  of  the 
two-thirds  of  income,  was  in  like  man- 
ner to  be  paid  to  his  daughter  A.  year- 
ly, for  life,  with  a  like  provision  on  her 
death,  childless.    The  remaining  third 
was  to  be  paid  to  his  daughter  M.,  in 
case  she  survived  his  wife,  but  not 
otherwise  ;  and  until  the  wife's  death, 
was  to  be  paid  yearly  to  her.    If  M. 
died  first,  the  income  was  to  go  to  her 
ehtldren  after  the  wife's  death,  and  if 
childless,  then  to  the  testator's  survi- 
ving children.    At  any  time  after  the 
real  estate  was  converted,  J.  and  A. 
were  to  be  pennittad  to  draw  out  their 


shares  absolutely ;  but  the  time  of  con* 
version  was  to  be  exclusively  in  the 
trustees  discretion.  At  the  death  of 
his  wife,  the  third,  of  which  the  income 
was  first  given  to  her,  was  to  fall  into 
the  residue  of  his  estate  ;  and  the  resi- 
due he  gave  to  his  children  who  might 
be  living  at  the  time  the  same  should 
become  payable,  and  if  either  were 
then  dead,  his  share  to  go  to  his  issue. 
Held,  that  ns  to  two-thirds  of  the  trust 
estate,  the  absolute  power  of  alienation 
might,  (and  on  the  most  probable  con- 
tingeneies,  would,)  be  suspended  for 
more  than  two  lives  in  being  at  the 
death  of  the  testator,  aud  the  trusts 
thereof  were  void.  The  will  was 
thereupon  avoided  as  to  the  whole 
real  estate  devised  in  trust  MeSorley 
V.  Wilson,  515 

Will,  II. 

Of  the  eonttruetion  of  valid  wilU,  and 
the  vesting  of  the  interests  thereby 
given. 

8.  Where  by  the  terms  of  a  devise  and 
bequest  in  trust,  to  pay  over  the  income 
to  the  testator's  son,  it  was  provided 
that  if  he  should  die,  or  in  any  way 
cease  to  be  personally  entitled  to  the 
same,  it  should  go  to  his  children ;  it 
was  held,  that  a  voluntary  alienation 
by  the  party  first  entitled,  vested  tha 
trust  estate  in  his  children,  although 
the  alienation  was  made  for  the  avowed 
purpose  of  so  vesting  the  property, 
Brewster  v.  Brewster,  89 

9.  Upon  the  termination  of  the  interest  of 
the  son  who  was  the  first  beneficiary 
in  sueh  a  trust,  it  was  provided  that 
the  income  should  be  paid  to  his  wife, 
so  long  as  she  should  live  and  be  per- 
sonally entitled  to  the  same,  and  no 
longer ;  and  whenever  they  both  should 
in  any  way  cease  to  be  entitled  to  the 
income,  the  entire  fond  should  go  over 
to  and  vest  in  the  children  of  the  son, 
and  the  issue  of  such  as  shonld  be  dead. 
The  son  died,  and  his  wife,  for  the  ex- 
press purpose  of  terminating  the  trnst, 
released  and  conveyed  to  his  children, 
all  her  interest  in  the  trust  estate  : 

Held,  that  the  whole  property  thereby 
became  vested  in  such  children.       H 


Vol.  IV. 


10.  A  testator  devised  a  farm  to 
N.  for  life,  and  after  N.'s  death,  di- 
rected his  executors  to  sell  tho  earner 
and   to  divide  tlie  picoeadt  aqnaUy 
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amongst  all  his  children  ezc«pt  hia 
■on  8. ;  but  if  any  of  them  should  not 
then  be  alive,  then  euch  reepective 
shares  should  go  to  their  respective 
heirs.  He  furUier  directed  that  the 
hein  of  S.  should  take  the  share  made 
by  including  his  name  in  the  number 
of  shares,  whether  he  were  liTlog  or 
dead  at  the  time  of  the  distribution. 
Held,  that  the  heirs  of  N.  were  enti- 
tled to  a  like  share  in  the  distribution 
of  the  proceeds.    Cole*  ▼•  Brown,  133 

11.  A  testator  having  eight  children,  by 
his  will  divided  his  estate  into  eight 
equal  parts,  one  of  which  he  gave  to 
his  ezecntors  in  tmst,  to  hold,  manage 
and  dispose  of,  as  in  the  will  directM. 
Out  of  the  income,  they  were  to  pay 
the  testator's  son  X,  an  annuity  of 
ffl^SOO  for  life,  and  accumulate  the 
surplus  for  his  children,  Slc  ;  with 
*'fidl  diseretienary  power  to  the  trus- 
tees, and  the  eurvivoro  and  euroiwtr  of 
tAsm,  to  inereaee  the  annuity  during 
his  life  timeJ'  Shortly  after  the  death 
of  the  testator,  the  trustees  increased 

*  J's  ahnnity  to  the  full  amount  of  the 
ittCMoe  of  the  eighth  of  the  estate ; 


and  snbseqnenlly  they  reduced  it  to 
the  $3500. 
Held,  that  the  tnisteee  had  no  power  fo 
reduce  the  annuity,  either  fh>ro  the 
amount  as  fixed  by  the  will,  or  from 
the  amount  as  increased  by  them. 
Mason  ▼.  Maoon^e  Exeeutore^  623 

12.  All  the  parties  in  being,  presumptive- 
ly entitled  to  tbe  surplus  of  the  annuity 
beyond  the  sum  fixed  in  tbe  wiH,  ore 
necessary  parties  to  a  suit  brought  to 
compel  the  payment  of  the  increased 
annuity. 


13.  A  power  conferred  on  trustees  to 
increase  an  annuity,  does  not  imply 
any  authority  to  diminish  It  to  its  ori- 
ginal standard.  til. 

14.  An  increase  of  the  annuity,  mado 
intentionally,  though  in  the  belief  that 
the  increase  was  revocable,  cannot  be 
recalled.  id. 


WITNESS. 


See  Etxdikoi,  9, 10. 
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